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CORRIGENDA. 

Pige  1^7,  head  note,  line  7,  for  "trading/*  read  "trade." 
217,  line  21,  dele  the  comma  after  "  carriage." 
309,  head  note,  line  1,  dele  "  1/' 
360,  head  line,  for  "  TRINITY,*'  read  "EASTER" 
370,  head  line,  for  "  HILARY  VACATION,"  read  "  EASTER  TERll" 
404^  head  note,  trammose  "  And  per  MeUor,  Lush  and  Hayes  J  J."  from  line  18, 

and  insert  in  une  13  before  "That." 
413,  note  (A),  after  «  10  C.  B.  N.  5."  add  "  3." 
466,  line  %  for  "  of,"  read  "  or." 
510,  line  2  from  bottom,  transpose  the  first  bracket,  and  place  it  before  "  pp." 

lo^jhead  note,  for  « (1)  &  (2),"  r€*ad  "  1.  &  2/ 

661,  line  3  from  bottom,  for  "  than,"  read  "  but.* 

710,  note  («},  for  "  1  £.  #  5.,"  read  "  2  £1  #  B." 

711,  line  8  from  bottom,  for  **  Anderson"  read  "  Andrews" 
731,  line  13,  for  "  Tust,"  read  "  Trust" 

77(^  line  2,  after  **  Palmer  v.  Naylor,"  add  "  in  error." 

802,  in  margin,  for  "  Nov,  12,"  read  "  Nov,  la" 

895,  note  (6),  after  "i.  J,"  add  "£rcA." 

942,  head  note,  line  7,  for  "  highways,"  read  "  highway." 

.-._  lines  8,  9^  the  words  following  «.  68  should  be  between  inverted 
commas. 

980,  note  (a),  line  1,  for  "2>oe,"  read  "  Goodtitle," 

1004^  line  12  from  the  bottom,  add  "By  the  Exchequer  Chamber,  affirming  the  judg- 
ment of  the  Q.  B." 
1007,  note  (6),  add  "  2  Salk.  411." 

In  Vol.  9,  pages  620-n638,    head  line,   for   "  EASTER   TERM,"   read  "  EASTER 
VACATION." 
"         Page  1022}  for  "  beyond  what  we  should,"  read  "  which  we  should  not^" 


CASES  1869. 


ABGUED    AND    DETEBMINED 


IN 

THE   QUEEN'S  BENCH, 


IN 


HILARY    TEEM, 


XXXII.  VICTORU. 


The  Judges  who  usually  sat  in  Banc  in  this 

Term  were : 


C!0CKBURN  C.  J. 

Mellob  J. 


Lush  J. 
Hannen  J. 


Baily  against  Sir  C.  W.  C.  de  Cbespigny,  Bart,  ^fonday, 

*'  January  20th. 

Action  on  a  covenant  contained  in  a  lease  of  premises  granted  by  the  Lessor  and 

defendant  to  the  plaintiff  in  1840  for  a  term  of  eighty-nine  years,  whereby  lessee, 

the  defendant  covenanted  that  neither  he  or  his  assigns  would  during  Covenant  by 

the  term  permit  to  be  built  any  messuage,  &c  on  a  paddock  fronting  Ussor  not  to 

the  demised  premises.    Breaches.  First.  That  the  defendant  during  the  build, 

term  permitted  a  railway  station  to  be  built  on  the  paddock.    Second.  Assigns, 

That    the  defendant   assigned  the  paddock    to  The  L,  B,  j-  S.  C.  Assignment 

Railway  Company,  who  erected  a  railway  station  on  the  paddock,  by  act  of  law. 

Plea,  that  after  the  making  of  the  deed  the  Company  required  to  Railway 

take  the  p^dock  under  powers  given  them  by  Act  of  Parliament  in  Company, 

1862  for  pnrposes  for  which  they  were  by  the  Act  empowered  to  take  Lands  Claxtses 

the  same;  that  the  paddock  was  land  which  the  Company  were  em-  Consolidation 

powered  to  take  compulsorily  for  the  purposes  of  the  imdertaking  antho-  Art,  1845, 8  <j  9 

rixcd  by  the  Act,  and  that  the  Company,  under  the  powers  so  conferred,  Vict,  c.  18. 

did  compulsorily  purchase  and  take  the  paddock,  and  that  the  assignment  «.  75. 
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1869.  ^7  ^^^  defendant  to  the  Company  was  the  assignment  in  completion  of 

that  compulsory  purchase ;  tnat  the  Company  afterwards  built  on  the 


Bailt  paddock  the  erections  complained  of,  which  were  erections  reasonably 

y  required  for  the  purposes  of  the  undertaking  authorized  by  the  Act, 

DK  Crespignt  ^^^  *^**^  except  as  aforesaid  the  defendant  did  not  permit  the  erections 
to  be  built.  Demurrer.  Replication.  That  the  erections,  though  reason- 
able, wePB  not  necessary  or  compulsory  for  the  Company  to  build. 
Demurrer.     Held, 

1.  That  under  The  Lands  Clauses  Consolidation  Act,  1846,  8  &  9  Vict, 
c,  18.  8.  75.,  which  makes  it  imperatiTe  that  the  owner  of  land  shall,  on 
the  performance  of  the  conditions  imposed  on  the  Company,  when 
required  so  to  do,  duly  convey  the  laud  to  the  Company,  &c.  The 
L.  B.  ^  8.  C.  Railway  Company  were  assignees  of  the  land  not  by  the 
voluntary  act  of  the  defendant,  but  by  compulsion  of  law. 

2.  That  the  defendant  was  discharged  from  his  covenant  by  the  sub- 
sequent Act  of  Parliament,  which  put  it  out  of  his  power  to  perform  it ; 
as  this  discharge  extended  to  acts  which  the  Company  were  by  the  Act 
of  Parliament  empowered  to  do  as  well  as  those  which  they  were  com- 
pelled to  do. 

T^HE  declaration  stated  that  the  defendant  by  deed 
demised,  among  other  hereditaments,  to  the  plaintiff 
a  certain  piece  or  parcel  of  ground,  situate  &C.9  and  all 
that  messuage  or  tenement,  together  with  other  erec- 
tions and  buildings  then  recently  erected  and  built 
thereon  by  the  plaintiff,  for  eighty-nine  years  from  the 
25th  March,  1840,  at  a  rent  thereby  reserved,  and  the 
defendant  thereby,  among  other  things,  covenanted  with 
the  plaintiff  that  neither  the  defendant  or  his  heirs,  nor 
his  assigns,  should  or  would  during  the  term  permit  to 
be  built  on  the  ground  or  paddock  fronting  the  premises 
demised  by  the  deed  towards  the  north  any  messuage 
or  dwelling  house,  coach  house  or  stable,  or  other  erec- 
tion, save  and  except  &c.  Averment  of  the  fulfilment 
of  all  conditions  precedent.  Breaches.  That  after 
making  the  demise,  and  during  the  term.  First.  The 
defendant  permitted  to  be  built  on  the  ground  or  pad- 
dock certain  erections  other  than  those  by  the  deed 
excepted,  to  wit,  a  railway  station,  with  the  appurtenances 
thereof,  including  waterclosets  and  urinals,  and  the 
plaintiff  by  reason  of  the  premises  had  been  greatly 
annoyed  and  damnified  in  the  enjoyment  of  the  land. 
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messuage  and  hereditaments  demised  by  the  deed^  and  1869. 
the  value  of  the  land  and  messuage  and  of  the  term  baily 
bad  been  much  depreciated^  and  the  amenity  and  comfort 
of  the  land  and  messuage  as  a  residence  had  been  dete- 
riorated by  the  interference  with  the  prospect  therefrom 
by  reason  of  the  erections  and  by  reason  of  the  smoke 
proceeding  from  the  chimneys  of  the  railway  station 
and  premises,  and  by  reason  of  the  plaintiff's  messuage 
being  overlooked  by  the  windows  of  the  railway  station 
and  premises,  &c.  Second.  The  defendant  assigned 
the  ground  or  paddock  to  The  London^  Brighton  and 
South  Coast  Railway  Company^  and  the  Company  after 
the  assignment,  and  during  the  term,  and  while  they 
were  possessed  of  the  ground  or  paddock  by  virtue  of 
the  assignment  from  the  defendant,  erected  and  built 
the  railway  station,  with  the  appurtenances,  on  the 
ground  and  paddock,  contrary  to  the  covenant,  to  the 
damage  of  the  plaintiff  as  above  mentioned. 

Flea.  That  after  the  making  of  the  deed  The  London^ 
Brighton  and  South  Coast  Railway  Company  required 
to  take  and  purchase  the  ground  or  paddock  under  the 
powers  given  them  by  The  London^  Brighton,  and  South 
Coast  Railway  (New  Lines)  Act,  1862,  25  &  26  Vict, 
c.  Ixxviii.,  and  for  the  purposes  for  which  they  were  by 
the  Act  empowered  to  purchase  and  take  the  ground  or 
paddock;  and  that  the  ground  or  paddock  was  land 
which  the  Company  were  empowered  by  the  Act  to  pur- 
chase  and  take  compulsorily  for  the  purposes  of  their 
undertaking  authorized  by  the  Act;  and  that  the  Com- 
pany under  and  according  to  the  powers  conferred  upon 
them  by  the  Act,  and  by  virtue  of  the  Act,  compulsorily 
purchased  and  took  the  ground  or  paddock,  and  for  the 
completion   of   the   purchase   the   defendant   by  deed 
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18G9.        conveyed  the  ground  or  paddock  to  the  Company  and 


Bailt  their  successors,  which  was  the  assignment  in  the  decla- 
deCbmpiony  ^^^io^  mentioned,  whereupon  and  whereby  the  Company 
under  and  by  virtue  of  the  Act  became  seised  in  their 
demesne  as  of  fee  of  the  ground  or  paddock,  and  con- 
tinued so  seised,  until  afterwards  the  Company,  being 
so  seised,  built  on  the  ground  or  paddock  the  erections 
in  the  declaration  mentioned,  which  were  erections 
reasonably  required  by  them  for  the  purposes  of  their 
undertaking  authorized  by  the  Act,  which  building  by 
the  Company  was  the  building  complained  of  in  the 
breaches;  and  that,  except  as  aforesaid,  the  defendant 
did  not  permit  the  erections  to  be  built. 

Replication.  That,  although  reasonable,  still  it  was 
neither  necessary  or  compulsory  for  the  railway  Com- 
pany to  build  the  station  on  the  land  in  question. 

Also  demurrer  and  joinder. 

Demurrer  to  the  replication,  and  joinder. 

The  demurrers  were  argued,  November  10,  1868, 
before  Cockburn  C.  J.,  Lush,  Hannen  and  Hayes  JJ. 

Meadows  White,  for  the  plaintiff. — The  covenant 
declared  upon  is  absolute  that  the  lessor  and  his  assigns 
would  not  permit  any  building  to  be  erected  on  the 
paddock  in  question  ;  and  the  pica  does  not  shew  any- 
thing in  the  Company's  Act  to  repeal  it.  The  replica- 
tion avers  that  it  was  not  obligatory  on  the  Company  to 
build  a  station  on  the  paddock  :  and  therefore  the  cases 
decided  on  the  principle  that  a  subsequent  Act  of  Parlia- 
ment destroys  a  covenant  or  discharges  a  party  from 
performing  it  do  not  apply.  [He  cited  Brewster  v.  Kid- 
gill  (a),  per  Holt  C.  J.,  Wi/nn  v.  The  Shropshire  Union 

(a)  12  Mod.  166.  169;  5.  C.  nom.  Brewster  t.  Kitchell,  1  Salh  198. 
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Railways  and  Canal  Company  (a).]  In  Barker  v.  1869. 
Hodgson  (A)  the  freighter  of  a  ship,  who  had  cove-  .  baily 
uanted  to  send  a  cargo  alongside  at  a  foreign  port,  was 
not  excused  by  reason  of  events  which  happened  there 
preventing  performance  of  his  covenant.  The  defendant, 
in  treating  with  the  Companj^  woald  state  that  he  was 
under  a  covenant  not  to  build  on  the  paddock,  and  that 
he  would  have  to  pay  compensation  to  his  lessee  if  the 
station  was  built  there;  and  they  must  give  him  in 
addition  to  its  real  value  what  he  would  have  to  pay 
his  lessee. 

Raymond^  for  the  defendant. — First.  Tlic  defendant 
did  not  within  the  meaning  of  his  covenant  permit  the 
buildings  to  be  erected  on  the  paddock.  At  the  time 
when  they  were  erected  the  Company  were  owners  in 
fee  in  possession  of  the  paddock,  and  had  power  to  erect 
the  buildings  without  any  permission  from  the  plaintiff. 
The  permission  intended  in  the  covenant  is  a  licence 
giving  authority,  the  absence  of  which  would  render  the 
party  doing  the  act  in  question  a  wrong  doer,  who  might 
be  restrained  or  mulcted  in  damages  by  the  party  whose 
permission  was  necessary  to  authorise  the  act. 

Secondly.  The  Company  were  not  assigns  of  the 
defendant  within  the  covenant.  The  word  '*  assigns'' 
in  the  covenant  means  assigns  by  the  defendant's  volun- 
tary act;  not  assigns  by  compulsion  of  law.  The 
defendant  was  no  party  to  the  Company's  Act  under 
which  they  compelled  him  to  assign ;  and  performance 
of  a  condition  or  covenant  is  excused  by  act  and  operation 
of  law;  Com,  Dig.  Condition  {1j  13).  In  Doe  d.  Mitch- 
inson  v.   Carter  (c),  where  the  words  of  the  covenant 

(a)  :>  l-Jjcff,  41^0.  (h)  3  .V.  ^-  5.  267. 

(r)  8  T.  /?.  57. 
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1869.  ^ere  that  the  lessee  should  not "  let,  set,  assign,  transfer, 
am^i  make  over,  barter,  exchange,  or  otherwise  part  with/' 
DECEESFitiNT  ^^^  indenture  or  the  premises  demised,  Lord  Kenyan 
said,  p.  61,  '*  These  are  all  acts  to  be  done  by  the  tenant 
himself.  And  I  adopt  the  distinction,  relied  upon  by 
the  defendant's  counsel,  between  those  acts  that  the 
party  does  voluntarily  and  those  that  pass  in  invitum/' 
And  Grose  J.,  p.  62,  "  In  Crusoe  v.  Bugby  (a),  the 
Court  said  that '  the  lessee  becoming  a  bankrupt  was  a 
doing  or  putting  it  (the  term)  away/  so  '  being  in  debt 
by  confessing  a  judgment  and  having  the  term  taken  in 
execution,  was  the  like';  but  said  that  'none  of  these 
amounted  to  an  assignment.'  Now  if  the  words  in  this 
proviso  were  only  inserted  to  guard  against  an  assign- 
ment by  the  party  himself,  (and  it  seems  to  me  that  they 
were,)  then,  according  to  the  above  case,  there  has  been 
no  assignment  m  this  case,  and  consequently  no  breach  of 
the  condition.^^  And  Lawrence  J.,  p.  64,  "  On  the  whole, 
therefore,  I  think  that  the  safest  way  of  deciding  this 
question  is  to  look  to  the  terms  of  the  lease,  and 
according  to  those  it  does  not  appear  that  the  tenant 
has  done  any  act  to  create  a  forfeiture.  This  determi- 
nation will  not  be  productive  of  any  mischievous 
consequences,  because  the  parties  may  always  stipulate 
(if  they  please)  that  the  lease  shall  cease  and  be  deter- 
mined in  case  of  the  bankruptcy  or  insolvency  of  the 
lessee.'^  [^Cockbum  C.  J.  In  Doe  d.  Mitchinson  v. 
Carter^  when  first  argued,  the  warrant  of  attorney  to 
confess  judgment  appeared  to  be  given  by  the  lessee 
with  the  view  of  securing  the  debt  of  his  creditor,  and 
was  not  intended  by  him  as  an  assignment  of  the  pre- 
mises.    Lush  J.    The  lessee  did  not  aliene  the  premises, 

(a)  2  W.  Bl.  7G0 ;  3  Wih,  ->34. 
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but  gave  a  warrant  of  attorney  under  which  they  were        1869. 
taken  from  him.]     Upon   the  second  ejectment  (a)  it        bailt 
appeared  that  the  warrant  of  attorney  was  given  for  the  p- n^^piQ^y 
express  purpose  of  execution  being  taken  out  against 
the  lessee,  and  therefore  it  was  held  a  forfeiture.     That 
case  was  referred  to  by  Lord   Cranworth  in   Croft  v. 
Lumky  (i).      In  Doe  d.  Goodbehere  v.  Bevan  (c)  Lord 
EUenborouffh  said,  pp.  357-8,  "  Here  the  question  is  upon 
the   meaning  of  the  term   assigns,   whether  by  that 
term  the  proviso  was  meant  to  have  effect  against 
assigns  in  law,  as  it  would  have  against  assigns  by  act 
of  the  party.   .   .   .  That  'assigns'  does  not  relate  to 
assignees  in  law,  I  consider  as  determined  in  Doe  d. 
Miichinson  v.  Carter  (d),  and  Goring  v.  Warner  {e\  but 
more  distinctly  in  Doe  v.   Carter  {d).    Nor  do  I  find 
that  Roe  v.  Harrison  (f)  impugns  these  authorities, 
because  that  passed   entirely  on  the    ground  of  the 
executors  and   administrators   being   specially    named. 
But  an  executor  is   a   volunteer,  he  is  at  liberty  to 
renounce,  and  an  administrator   is  wholly  voluntary; 
therefore  it  does  not  follow  from   that  decision,  that 
'assigns'   must   necessarily  comprehend   such    as   are 
involuntary  and  do  not  come  in  by  the  act  of  the  party, 
as  the  assignees  under  a  commission  of  bankruptcy  do 
not.     This  case,  therefore,  appears  to  me  to  be  con- 
cluded by  the  authorities,  as  well  as  by  the  reason  of 
the  thing.     Here,  if  the  assignees  might  of  themselves 
assign  the  term,  they  might  certainly  do  so  under  the 
Chancellor's  order.''     And  Le  Blanc  J.,  p.  360,  "  The 

(a)  8  T.  R.  300.  (h)  6  H.  L.  C,  672.  739—740. 

{r)  3  3/.  <f  S,  353.  id)  8  T.  R.  57. 

{r)  7  Vhi.  Abr.  8:>,  pi.  9 ;  2  %  Cos.  Ahr.  100.  pi.  o, 
(/>  2  T.  R.  425. 
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1869.       assignees  of  a  bankrupt,  in  like  manner  as  the  sheriff, 
Baiiy       are  relieved  from  the  operation  of  the  word  assignsy 
dbCbespigst  ^<^^^6    assigns  means    only   such   as    are   voluntary 
assigns.''    And  Bayhy  J.,  p.  361^  ''If 'assigns'  means 
voluntary  assigns^   what  act  is  there  to  make  them 
voluntary?"     [^CacKburn  C.  J.     Those  Judges  had  in 
their  mind  the  distinction  between  voluntary  assignment 
and  assignment  by  operation  of  law  without  any  act  of 
the  party.    Here  the  party  conveys^  and  his  act  operates  as 
an  assignment  of  the  property.]     But  that  is  by  virtue 
of  the  Company's  Act.     If  the  defendant  had  refused 
to  convey  the  land  to  the  Company^  The  Lands  Clauses 
Consolidation  Act,    1845,   8  &  9   Vict.  c.  18.  s.  75., 
would  have  empowered  the  Company  to  execute  a  deed 
poll,  and  upon  deposit  of  the  purchase  money  as  therein 
directed  the  estate  in  the  land  would  have  vested  in 
them.    This  is  an  exceptional  case,  and  should  be  left  to 
the  parties  to  provide  for  by  express  terms.     Sometimes 
parties  stipulate  for  the  termination  of  the  lease  in  case 
of  a  railway  passing  through   land.     \^Cockburn  C.  J. 
The  defendant  might  have  done  that.]     A  covenant  by 
the  lessee  not  to  assign  without  the  licence  of  the 
lessor  was  not  broken   by  an  assignment   under  the 
Bankrupt  or  Insolvent  Debtors  Acts ;  Doe  d.  Lloyd  v. 
Powell  (a).    "Formerly  the  assignees  had  no  title  what- 
ever in  the  bankrupt's  property,  real  or  personal,  until  the 
assignment  or  bargain  and  sale  was  actually  executed;'* 
Archb.  Law  and  Practice  in  Bankruptcy,  178,  9th  ed. 
In  Slipper  v.  The  Tottenham  and  Hampstead  Junction 
Railway  Company  {b)  Lord  Romilly  M.R.  said,  p.  114, 
^'  I  am  of  opinion  that  as  soon  as  the  land  is  required 

(a)  bB,^  C,  308. 

('0  L.  /?.  4  Eq.  112 ;  .%  L.  J.  Chanc.  8M. 
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take  it  under  the  Act,  the  licence  to  assign  is  no  longer       bITly 
required,  being  virtually  taken  away  by  the  clause  of  the  ^^  caispioiiT 
Act  of  Parliament,'^  and  he  cited  Wadham  v.  Marlowe  (a). 

Meadow*  White^  in  reply. — In  Slipper  v.  The  Tottenham 
and  Hamp$tead  Junction  RaiUoay  Company  {h)  the  Com- 
pany's Act  required  the  party  to  assign,  and  therefore  it 
would  have  been  inconsistent  with  the  Act  that  there 
should  be  a  licence  to  assign.  [Lushi.  Suppose  the  lease 
had  contained  a  covenant  to  maintain  a  plantation  on  the 
paddock,  and  it  had  been  conveyed  to  the  Company  for 
making  their  line  through  it]  That  would  have  been 
a  breach  of  the  covenant,  though  the  plaintiff  could  not 
have  maintained  an  action.  The  Company's  Act  stops 
short  of  repealing  the  covenant  The  lessor  having  left 
it  optional  with  the  Company  to  build  on  the  paddock, 
their  building  on  it  is  the  same  as  if  the  lessor  had  built 

there. 

Cur.  adv.  vuU. 

Hannen  J.  now  delivered  the  judgment  of  the  Court. 
—(After  stating  the  substance  of  the  pleadings.)  It 
must  be  taken  on  these  pleadings  that  the  assign- 
ment by  the  defendant  to  the  railway  Company  was 
altogether  made  under  the  requirements  of  the  Act  of 
Parliament,  and  without  any  stipulation  introduced  into 
the  conveyance  by  the  vendor  or  the  purchaser  which 
would  alter  its  character  as  an  act  done  by  the  defendant 
in  obedience  to  the  command  of  the  Legislature.  The 
75th  section  of  The  Lands  Clauses  Consolidation  Act, 

(«)  8  Ea.it  314,  not©  (<). 

^^f,)  L.  n.\FAiAVl\  30  L.J,  Chanc  S41. 
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1869.  1845^  8  &  9  Vict  c.  18.,  is  imperative  that  the  owner 
Baily  ^f  lands  shall,  on  the  performance  of  the  conditions 
DB  Cbespiqnt  i™P<>8®d  on  the  Company,  when  required  so  to  do,  duly 
convey  the  lands  to  the  promoters,  or  as  they  shall 
direct,  and  in  default  thereof  it  shall  be  lawful  for  the 
promoters  to  execute  a  deed  poll,  declaring  the  fact  of 
such  default  having  been  made,  and  thereupon  all  the 
estate  and  interest  in  such  lands  capable  of  being  sold 
and  conveyed  by  such  owner  shall  vest  absolutely  in 
the  promoters  of  the  undertaking. 

We  think  that  no  distinction  can  be  drawn  between 
the  case  of  an  owner  of  lands  who  does  that  which  it  is 
his  duty  to  do,  namely,  convey  to  the  Company,  and 
one  who,  by  refusing  to  convey,  obliges  the  Company  to 
obtain  a  title  to  the  lands  by  the  execution  of  a  deed 
poll*  In  the  one  case  as  in  the  other  the  transfer  of  the 
title  is  compelled  by  the  Legislature,  and  it  cannot  be 
supposed  that  it  was  intended  that  the  landowner,  who 
acts  solely  in  obedience  to  the  law,  should  be  in  a  worse 
position  than  one  who  refuses  compliance.  In  either 
case  the  railway  Company  must  be  regarded  as  the 
assignee  of  the  land,  not  by  the  voluntary  act  of  the 
former  owner  but  by  compulsion  of  law.  The  sub- 
stantial question  therefore  raised  on  this  record  is, 
whether  the  defendant  is  dischai^ed  from  his  covenant 
by  the  subsequent  Act  of  Parliament,  which  put  it  out 
of  his  power  to  perform  it.  We  are  of  opinion  that  he 
is  so  discharged,  on  the  principle  expressed  in  the 
maxim  '^  Lex  non  cogit  ad  impossibilia.'' 

We  have  iirst  to  consider  what  is  the  meaning  of  the 
covenant  into  which  the  parties  have  entered. 

There  can  be  no  doubt  that  a  man  may,  by  contract, 
absolutely  bind  himself  to  perform  things  which  sub- 
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sequently  become  impossible,  or  to  pay  damages  for  1869. 
noDperformanoe;  and  this  construction  is  to  be  put  Bailt 
upon  an  unqualified  undertaking  where  the  event  which  ^^^  c*B8FiaKy 
causes  the  impossibility  was  or  might  have  been  antici- 
pated and  guarded  against  in  the  contract^  or  where  the 
impossibility  arises  from  the  act  or  default  of  the 
promissor.  But  where  the  event  is  of  such  a  character 
that  it  cannot  reasonably  be  supposed  to  have  been  in 
the  contemplation  of  the  contracting  parties  when  the 
contract  was  made,  they  will  not  be  held  bound  by 
general  words  which,  though  large  enough  to  include, 
were  not  used  with  reference  to  the  possibility  of  the 
particular  contingency  which  afterwards  happens.  It  is 
on  this  principle  that  the  act  of  God  is  in  some  cases 
said  to  excuse  the  breach  of  a  contract.  This  is  in  fact 
an  inaccurate  expression,  because,  where  it  is  an  answer 
to  a  complaint  of  an  alleged  breach  of  contract  that  the 
thing  in  question  was  done  or  left  undone  by  the  act 
of  Qod,  what  is  meant  is,  that  it  was  not  within  the 
contract,  for,  as  is  observed  by  Maule  J.  in  Canham  v. 
Barry  {a\  a  man  may,  by  apt  words,  bind  himself  that 
it  shall  rain  tomorrow  or  that  he  will  pay  damages.  This 
is  the  explanation  of  the  case  put  by  Lord  Coke  in  Shel- 
letfs  Case  (^),  "  If  a  lessee  covenants  to  leave  a  wood  in 
as  good  plight  as  the  wood  was  at  the  time  of  the  lease, 
and  afterwards  the  trees  are  blown  down  by  tempest, 
he  is  discharged  of  his  covenant/'  because  it  was  thought 
that  the  covenant  was  intended  to  relate  only  to  the 
tenant's  own  acts,  and  not  to  an  event  beyond  his 
control,  producing  effects  which  it  was  not  in  his  power 
to  remedy.  See  Shepp.  Touch,  173.  On  this  principle 
it  has  been  held  that  an  impossibility  arising  from  an 

in)  15  t\  B.  :m.  610.  {h)   I  Co.  93  h.  98  a. 
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1869.        ^ct  of  the  Legislature  subsequent  to  the  coutract  dis- 

Baily        charges  the  contractor  from  liability. 

Again,  to  quote  an  observation  of  Maule  J.,  in  The 
Mayory  Sfc,  of  Berwick  v.  Oswald^  in  error  (a),  there  is 
nothing  "  to  prevent  parties,  if  they  choose  by  apt 
words  to  express  an  intention  so  to  do,  from  binding 
themselves  by  a  contract  as  to  any  future  state  of  the 
law.'^  But  *' people  in  general  must  always  be  con- 
sidered as  contracting  with  reference  to  the  law  as 
existing  at  the  time  of  the  contract,"  "and  the  words, 
shewing  a  contrary  intention,  ought  to  be  pretty  clear 
to  rebut  that  presumption.'^  To  hold  a  man  liable  upon 
a  contract  in  a  sense  affixed  to  it  by  subsequent  legisla- 
tion is  to  impose  on  him  a  contract  he  never  made. 
This  is  the  principle  of  that  which  was  laid  down  in 
Brewster  "v,  Kitchell  (Jb) ,  ihdX  "where  H.  covenants  not 
to  do  an  act  or  thing  which  was  lawful  to  do,  and  an 
Act  of  Parliament  comes  after  and  compels  him  to  do  it, 
the  statute  repeals  the  covenant :  so  if  H.  covenants  to 
do  a  thing  which  is  lawful,  and  an  Act  of  Parliament 
comes  in  and  hinders  him  from  doing  it,  the  covenant 
is  repealed.'* 

To  apply  the  foregoing  observations  to  the  present 
case.  The  defendant  has  covenanted  that  his  assigns 
shall  not  build ;  the  word  "  assigns*'  is  a  term  of  well 
known  significatiou,  comprehending  all  those  who  take 
either  immediately  or  remotely  from  or  under  the 
assignor,  whether  by  conveyance,  devise,  descent,  or  act 
of  law ;  Spencer's  Case  (c).  The  defendant  when  he 
contracted  used  the  general  word  "assigns"  knowing 
that  it  had  a   definite   meaning,  and  he  was  able  to 

{a)  3  E,  i'  B.  653.  665. 

(A)  1  Satk.  198,  6th  fd. ;  iS.  C.  nom.  Brcwt>kr  v.  KidgW,  VI  Mod.  KU;. 

('•)  5  Co.  16  a.  17*. 
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foresee  and  guard  against  the  liabilities  which  might  1809. 
arise  from  his  contract  so  interpreted.  The  Legisia-  bailt 
ture,  by  compelling  him  to  part  with  his  land  to  a 
railway  Company  whom  he  could  not  bind  by  any 
stipulation  as  he  could  an  assignee  chosen  by  himself, 
has  created  a  new  kind  of  assignee  such  as  was  not 
in  the  contemplation  of  the  parties  when  the  contract 
was  entered  into.  To  hold  the  defendant  responsible 
for  the  acts  of  such  an  assignee  is  to  make  an  entirely 
new  contract  for  the  parties.  On  the  other  hand, 
to  confine  the  word  '^  assigns''  to  those  who  take 
by  the  voluntary  act  of  the  assignor  would  not,  as  was 
suggested  in  argument,  limit  the  operation  of  the 
covenant  to  his  immediate  assignee,  because  all  those 
who  take  from  the  latter  do  so  in  consequence  of  the 
original  voluntary  act  of  the  assignor,  and  it  was  his 
own  fault  that  he  assigned  at  all,  or  that  he  did  not 
in  the  original  conveyance  guard  against  the  acts  of 
subsequent  assignees.  To  exempt  him  from  liability  for 
such  acts,  would  be  contrary  to  the  intention  of  the 
parties  to  be  collected  from  their  words  interpreted 
according  to  their  known  ordinary  signification. 

It  was  indeed  conceded  on  the  argument  by  the 
plaintiff's  counsel  that  the  defendant  would  not  be  liable 
for  all  acts  of  the  railway  Company  as  he  would  have 
been  for  the  acts  of  any  other  assign ;  but  it  was  con- 
tended that  the  defendant  was  relieved  from  liability  on 
his  covenant  as  to  those  acts  only  which  the  Company 
was  required  by  the  Act  of  Parliament  to  do,  and  not 
as  to  those  which  the  Company  was  merely  empowered 
to  do.  We  do  not  think  that  this  distinction  is  well 
founded.     The  rule  laid  down  in  Brewster  v.  Kitchell  {a) 

(rt>  1  Salk.  108;  8.  C.  nam.  Brewster  v.  KidgiU,  12  Mod.  IG6. 
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1869.  ^^^^  upon  the  ground  that  it  is  not  reasonable  to  sup- 
Bailt  P^^  ^^^^  ^^®  Legislature,  while  altering  the  condition 
of  things  with  reference  to  which  the  covenantor  con- 
tracted^ intended  that  he  should  remain  liable  on  a 
covenant  which  the  Legislature  itself  prevented  his 
fulfilling;  but  the  covenantor  in  the  present  case  is 
equally  disabled  from  preventing  the  railway  Company 
doing  those  things  which  it  is  empowered  to  do  as 
those  which  it  is  required  to  do.  Why  then  should 
there  be  a  difference  in  the  liability  of  the  covenantor 
with  respect  to  the  one  and  the  other? 

But  assuming  that  the  imposing  on  the  defendant  by 
the  Legislature  of  assigns  whom  he  could  not  control 
would,  without  more,  free  him  from  the  engagements 
which  he  entered  into  with  reference  to  assigns  whom 
he  could  control,  it  remains  necessary  to  deal  with  the 
argument  that,  though  the  Company  was  empowered 
to  take  the  land  free  from  the  restrictions  upon  building, 
this  was  only  on  condition  of  paying  full  compensation 
for  what  they  got,  and  that  it  must  be  supposed  that 
the  defendant  obtained  from  the  Company  not  only 
the  value  of  the  land  as  he  held  it,  encumbered  with  a 
covenant  not  to  build,  but  also  what  was  deemed  a  fair 
consideration  for  the  right  to  build. 

It  appears  to  be  assumed  in  this  argument  that  the 
difference  between  the  price  of  the  land  encumbered 
with  the  covenant  not  to  build  and  the  price  of  it  freed 
from  that  covenant  would  be  the  amount  of  damages  to 
be  paid  by  the  defendant  to  the  plaintiff  in  the  present 
action ;  but  that  is  not  so :  the  plaintiff,  if  entitled  to 
recover  at  all  in  this  action,  would  be  entitled  to  the 
damages  he  had  sustained  by  the  breach  of  the  covenant, 
even  if  those  damages  should  exceed  the  whole  value 
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of  the  land  taken.  No  doubt,  if  the  Legislature  had,  1869. 
in  express  terms  or  by  necessary  implication  from  its  Bailt 
language,  given  to  persons  in  the  defendant's  situation  ^^^  crmpiont 
a  remedy  over  against  the  railway  Company  in  respect  of 
acts  done  by  the  Company,  this  would  have  indicated 
that  the  Legislature  did  not  intend  that  the  defendant 
should  be  freed  from  liability  on  his  covenant  although 
he  was  disabled  from  performing  it.  But  we  cannot 
find  in  the  railway  Acts  any  express  or  implied  enact- 
ment to  this  effect.  It  has  been  already  pointed  out 
that  there  is  no  relation  between  the  compensation 
which  the  defendant  would  be  entitled  to  for  his  land 
and  the  damages  for  which  he  would  be  liable  to  the 
plaintiff.  How  would  it  be  possible  for  the  defend&nt 
to  lay  before  the  compensation  jury  evidence  of  the 
extent  of  Lis  liability  on  such  a  covenant  as  that  under 
consideration  ?  How  could  he,  in  an  inquiry  to  which 
the  plaintiff  was  no  party,  offer  evidence  of  the  injury 
which  the  plaintiff  might  by  any  possibility  sustain  in 
the  uncertain  event  of  the  Company  erecting  a  station 
or  other  building  on  the  land  taken.  Further,  if  the 
covenant  of  the  defendant  is  to  be  considered  as  broken 
by  the  act  of  the  railway  Company  so  as  to  entitle  the 
plaintiff  to  damages,  it  must  be  deemed  to  carry  with  it 
the  other  consequences  of  a  breach  of  contract.  Thus, 
if  the  situation  of  the  plaintiff  and  the  defendant  in  the 
present  case  had  been  reversed,  and  the  covenant  not  to 
build  on  land  adjoining  the  demised  premises  had  been 
entered  into  by  a  lessee  with  the  usual  proviso  for 
re-entry  in  the  event  of  breach  of  any  covenant,  the 
lessee  would  have  been  liable  to  forfeiture  of  his  whole 
interest,  by  reason  of  an  act  over  which  he  had  no 
control,  and  the  railway  Company  would  be  liable,  if  the 
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1869.  plaintiflF's  contention  be  correct,  to  pay  by  way  of  com- 
Bailt  pensation  for  a  piece  of  land  taken  the  whole  value  of 
deCbespigny  ^^®  interest  of  the  lessee  in  the  adjoining  estate. 

The  solution  of  the  present  case  appears  to  be  this, 
the  plaintiff  is  one  of  a  numerous  class  of  persons 
injured  by  the  construction  of  a  railway  for  whom  the 
Legislature  has  not  provided  compensation.  This  may 
be  illustrated  by  reference  to  the  special  damage  claimed 
in  the  declaration.  It  is  there  alleged  that  the  amenity 
and  comfort  of  the  land  and  house  have  been  diminished 
by  reason  of  the  prospect  therefrom  being  interfered 
with,  and  by  reason  of  the  house  being  overlooked  by 
the  windows  of  the  station  with  the  appurtenances, 
including  water  closets  and  urinals.  These  are  heads  of 
damage  for  which  railway  Companies  are  not  in  ordinary 
circumstances  bound  to  give  compensation,  but  for 
which  the  defendant  would  be  liable  in  an  action  on  his 
covenant.  We  do  not  think  that  it  was  the  intention 
of  the  Legislature  to  make  a  railway  Company  liable 
for  such  damages  in  the  exceptional  case  of  a  person  in 
the  position  of  the  plaintiff  having  taken  a  covenant 
from  his  lessor  in  the  terms  of  that  under  consideration. 
We  think  that,  if  such  had  been  the  intention  of  the 
Legislature,  so  peculiar  a  head  of  compensation  as  that 
now  suggested,  namely,  for  liability  to  damages  for 
breach  of  collateral  covenants  resulting  from  the  taking 
of  land,  would  not  have  been  left  to  be  conjectured 
from  the  vague  language  of  The  Lands  Clauses  Con- 
solidation Act,  1848,  8  &  9  Vict.  c.  18. 

For  these  reasons  we  are  of  opinion  that  our  judg- 
ment ought  to  be  for  the  defendant. 

Judgment  for  the  defendant. 


i 
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Sadler  against  Smith.  Thursday, 

January  2lBt. 

1.  The  plaintiff  and  JIT.,  watermen  on  the  river  Thames,  agreed  to  row  a  Noveniir 
right  away  sculler's  race  according  to  the  recognised  rules  of  boat  racing,   26th.] 

the  decision  of  the  referee  to  be  finaL  The  stakes  were  deposited  with  the   ^ 

defendant.  In  sculling  races  between  professional  watermen  it  is  the  custom   Award, 
for  the  competitors  to  start  Uiemselres,  but  if  either  should  make  default  Eeferee, 
in  starting,  and  an  j  question  should  in  consequence  arise,  it  would  be  in   Decision, 
the  power  of  the  referee  to  determine  that  question.    The  plaintiff  and  ^^o^  race, 
K,  attempted  unsuocessfullj  to  start,  and  K.  rowed  to  the  referee,  who  Action  to 
ordered  him  to  tell  the  plaintiff  that  if  he  would  not  start  K,  must  start  recover  deposit, 
without  him.     K.  rowed  over  the  course  without  the  plaintiff,  and  the  Sdief  in 
referee  awarded  the  race  and  the  stakes  to  him,  without  hearing  anj  evi-  equity, 
denoe  or  taking  any  steps  to  ascertain  if  his  order  had  been  communicated 
to  the  plaintiff  ana  without  having  any  means  of  acquiring  the  knowledge 
of  the  fact.     In  an  action  by  the  plaintiff  to  recover  his  aeposit,  the  jury 
found  that  the  order  of  the  referee  was  not  communicated  to  the  plaintiff 
and  that  he  had  not  a  fair  opportunity  of  starting.     Held  by  the  £x- 
ehe<^uer  Chamber,  affirming  the  judgment  of  the  Queen's  Bench,  that 
the  jurisdiction  of  the  referee  never  attached,  and  therefore  his  decision 
was  not  final,  and  the  plaindff  was  entitled  to  recover. 

%,  Per  Willes  J.,  and  semble,  per  Keliy  C.  B.  and  Hannen  J.  If  the 
referee  had  decided  that  his  order  was  communicated  to  the  plaintiff  his 
decision  of  that  fact  would  have  been  finaL 

3.  Per  Kell^  C.  B.  Qiusre,  whether  a  Court  of  equity  has  jurisdiction 
to  relieve  against  the  aii^urd  of  an  arbitrator,  except  upon  the  ground  that 
there  is  no  award? 

F\ECLARATION  for  money  received  and  on  accounts 
stated. 

Plea.     Never  indebted. 

There  was  also  a  special  plea  and  a  replication  thereto, 
on  which  issue  was  taken ;  but  the  plea  of  never  indebted 
raised  the  whole  question. 

On  the  trial,  before  Cochbum  C.  J.,  at  the  London 
Sittings  sfter  Hilary  Term,  1868,  the  following  evidence 
was  given. 

The  plaintiff  and  Kelley  were  watermen  well  known 
upon  the  river  TTiames,  and  on  the  7th  Octobery  1867, 
they  entered  into  the  following  agreement  to  row  a 
scnller's  race :  — 

VOL.  X.  c  B.  &   8. 
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1869.  "Articles  of  agreement,  between  Henry  Kelley^  of 

Sadler  Putnei/,  on  the  one  part,  and  Joseph  Sadler,  of  Putney, 
SmIth  ^^  ^^^  other  part.  They  hereby  agree  to  row  a  right 
away  sculler's  race  from  Putney  to  The  Ship  at  Mortlake^ 
the  start  to  take  place  between  the  Aqueduct  and  the 
steam  boat  pier  on  Wednesday,  27th  November,  for  the 
sum  of  300/.  a  side.  The  start  to  take  place  at  half  past 
two  p.m.  The  steamboats  accompanying  the  race  to 
be  behind  the  men  at  starting.  The  cutters  also  accom- 
panying the  men  to  keep  astern  of  the  stemmost  man. 
To  row  according  to  the  recognized  rules  of  boat  racing. 
The  referee  to  be  chosen  at  the  last  deposit ;  and  whose 
decision  shall  be  final :  50^.  aside  being  now  staked  in 
the  hands  of  the  Editor  of  The  Sportsman,  In  the 
event  of  the  referee  not  being  agreed  to,  the  Editor  of 
The  Sportsman  to  name  one.  The  Editor  of  I'he 
Sportsman  to  be  final  stakeholder.  Either  party  failing 
to  comply  with  these  conditions  to  forfeit  all  money 
down.  **  Henry  Kelley, 

"  Witness,  "  J.  H.  Sadler.'' 

"  Robt.  B.  WormaUJ' 

The  defendant,  the  editor  of  The  Sportsman  News- 
paper, received  from  the  plaintiff  and  from  Kelley  the 
sums  of  money  mentioned  in  the  agreement;  and  Biffin 
was  appointed  to,  and  accepted,  the  post  of  referee. 

In  sculling  races  between  professional  watermen  it 
has  been  the  invariable  custom  for  the  competitors  to 
start  themselves ;  but  it  was  to  be  taken  for  the  present 
purpose  that  if  either  should  make  default  in  starting, 
and  any  question  should  in  consequence  arise,  it  would 
be  in  the  power  of  the  referee  to  determine  it 

It  is  usual  in  such  races  for  each  competitor  to 
appoint  a  person  who,  in  rowing  language,  is  called  an 
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1869.       the  same  time  rowed  up  the  riyer  to  the  steamer,  on 

8^Di,Kit       board  of  which  the  referee  was.     At  this  time  the 

Smith        referee^  from  such  observatious  as  he  had  been  enabled 

to  make,  had  formed  the  opinion  that  the  plaintiff  did 

not  intend  to  start. 

When  Kelley  got  near  to  the  referee's  steamboat,  he 
said  to  the  referee  *'  We  shan't  start  to  night."  The 
referee  replied  "What  is  the  matter?  What  is  the 
reason  ?"  Kelley  said,  "  He  (meaning  the  plaintiff)  will 
not  start  fair."  The  referee  then  looked  for  the  plaintiff 
and  could  not  see  him.  The  referee  then  said  to  Kelley^ 
"  Go  to  your  station  and  tell  Sadler  he  must  start,  and 
if  he  will  not  start  you  must  start  without  him."  The 
plaintiff's  umpire  protested,  and  said  to  the  referee, 
'^You  have  no  right  to  tell  Kelley  to  start  without 
telling  the  other  man  yourself.**  The  referee  said  "  That 
be  was  the  referee,  and  should  carry  out  the  word  that 
he  had  given.'* 

The  referee  when  he  gave  the  order  intended  that  it 
should  be  communicated  to  the  plaintiff,  and  that  the 
plaintiff  should  have  a  fair  opportunity  afforded  him  of 
starting,  if  he  wished  to  do  so. 

Upon  receiving  the  order  of  the  referee  Kelley  rowed 
down  the  river  towards  the  plaintiff,  and  conflicting 
evidence  was  given  as  to  whether  Kelley  made  any,  and 
if  so  what,  communication  to  the  plaintiff;  and  there 
was  also  conflicting  evidence  as  to  whether  the  plaintiff 
had  or  had  not  the  opportunity  of  effecting  a  start  on 
even  terms. 

The  referee  was  much  too  far  off  to  hear  what  com- 
munication, if  any,  was  made  by  Kelley  to  the  plaintiff. 
He  saw  Kelley  row  within  the  starting  limits  down  the 
river  towards  the  plaintiff,  whom  he  could  not  see  at 
this  time.     He  then  lost  sight  of  Kelley,  and  of  course 


V. 

Smith. 
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could  not  see  what  occarred  between  KeUey  and  the  1869. 
plaintiff  After  the  lapse  of  a  minute  or  a  minute  and  Sadler 
a  half  he  saw  Kelley  rowing  up  the  river,  but  still  saw 
nothing  of  the  plaintiff.  Kelley  then,  in  sight  of  the 
referee,  whose  steamboat  followed  him,  rowed  over  the 
whole  of  the  course  and  arrived  at  The  Ship  at  Mortlake, 
the  place  appointed  for  the  termination  of  the  race  by 
the  agreement.  When  the  plaintiff  found  that  Kelley 
was  rowing  over  the  course  he  followed  and  also  rowed 
over  the  course. 

After  Kelley  had  rowed  over  the  course  his  umpire 
claimed  the  race  and  stakes  for  him,  and  the  plaintiff's 
umpire  protested  that  he  was  not  entitled  to  them,  but 
he  offered  no  evidence  and  gave  no  reasons  in  support 
of  his  protest,  and  no  opportunity  was  afforded  him  of 
adducing  any  evidence ;  thereupon  the  referee  awarded 
the  race  and  stakes  to  Kelley  without  hearing  any  evi- 
dence or  taking  any  steps  to  ascertain  if  his  order  had 
been  communicated  to  the  plaintiff,  and  without  having 
any  means  of  acquiring  the  knowledge  of  the  fact  one 
way  or  the  other. 

The  plaintiff,  on  arriving  at  Mortlake^  heard  of  the 
dedsion  of  the  referee,  and  on  the  next  day,  and  before 
the  defendant  had  paid  the  stakes  to  Kelley^  gave  notice 
to  the  defendant  not  to  pay  them  to  him. 

After  the  receipt  of  this  notice  the  defendant  paid  the 
whole  of  the  stakes  (600/.)  to  Kelley, 

The  Lord  Chief  Justice  left  the  following  questions 
to  the  jury :  — 

1.  Did  Sadler  intend  to  start? 

2.  Had  the  referee  means  by  actual  observation  of 
forming  a  judgment  that  Sadler  did  not  intend  to  start  ? 

3.  Was  the  order  of  the  referee,  that  if  Sadler  would 
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1869.        not  start  Kelky  should  start  without  him  and  row  over, 
SADLER       communicated  to  Sadler? 

Smith  ^'  ^^  *  ^^^^  opportunity  of  starting  given  to  Sadler  9 

The  jury  returned  the  following  answers  :— 

1.  We  think  that  Sadler  did  intend  to  start. 

2.  The  referee  had  not  the  means  of  forming  such 
judgment. 

3.  The  order  of  the  referee  was  not  communicated 
to  Sadler. 

4.  A  fair  opportunity  of  starting  was  not  afforded  to 
Sadler, 

Upon  this  the  Lord  Chief  Justice  directed  a  verdict 
to  be  entered  for  the  plaintiff  for  300/.,  and  reserved 
leave  to  move  to  enter  the  verdict  for  the  defendant  on 
the  ground  that  the  decision  of  the  referee  was  for  the 
purposes  of  the  action  final. 

In  Easter  Term,  1868,  Ballantine  Serjt.  obtained  a 
rule  nisi  accordingly ;  which  was  argued  in  HiL  Term, 
January  18, 21,  1869,  and  judgment  given  on  the  latter 
day. 

H.  Jamei  and  Brickwood  {Hawkins  with  them),  for  the 
plaintiff. — The  findings  of  the  jury  shew  that  the  referee 
had  no  opportunity  of  forming  an  opinion  from  his  own 
observation  of  the  state  of  things,  and  that  a  fair  oppor- 
tunity of  starting  was  never  given  to  the  plaintiff.  It 
will  be  said  that  by  one  of  the  articles  of  agreement  the 
decision  of  the  referee  is  to  be  final,  and  that  the  plain- 
tiff cannot  dispute  his  decision  in  this  action.  But  that 
article  cannot  have  any  operation  where  the  facts  do  not 
exist  to  warrant  the  decision.  The  referee  could  not  arbi- 
trarily dispose  of  the  stakes.  He  is  in  the  position  of  an 
arbitrator  who  has  jurisdiction  only  over  those  matters 
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which  come  properly  before  him,  and,  if  there  is  any        1869. 
dispnte  as  to  the  facts,  only  after  hearing  both  parties.       sadlbr 
[Cockbum  C.  J.  There  is  this  difference  :  that  the  referee       sh^Jh 
may  act  npon  what  he  himself  saw.]     Here  the  referee 
did  not  see  the  start ;  he  acted  on  the  representation  of 
Kettty,  and  on  the  mistaken  supposition  that  his  order 
had  been  complied  with.     Assuming  that  it  was  com- 
petent for  the  referee  to  give  the  order  as  to  an  imme- 
diate   start    and   the  row   over,   that   order  was  not 
complied  with;  therefore  there   was  no  race,  and  his 
jurisdiction  to  award  the  stakes  never  arose ;  Carr  v. 
Martinson  (a).     [They  also  cited  Re  Holland  Hinds (b), 
Re  Brook^  Delcomyn^  and  Badart,  pi.  1.  (c).]    In  Benbow 
y.  Jones  (</),  which  will  be  cited  on  the  other  side,  there 
was  a  decision  in  fact  by  the  steward  within  the  meaning 
of  the  conditions  of  the  race. 

Garth  and  Tennanty  for  the  defendant. — The  referee 
here  was  in  the  position  of  an  arbitrator ;  for  the  pur- 
poses of  this  action  he  was  to  decide  law  and  fact.     An 
agreement  to  refer  future  differences  is  valid ;  Parkes  v. 
Smith  (tf),  The  Thames  Iron   Works  and  Ship  Building 
Company y  Limited,  v.  The  Queen  (f).     Misconduct  of 
an  arbitrator  is  no  defence  to  an  action  on  the  award ; 
note  (3)  to  Veale  v.   Warner  (y),  citing   Wills  v.  Mac- 
cormick  {h),  Re  Hall  and  Hinds  (i).     The  only  remedy 
is  by  application  to  set  aside  the  award,  which  may  be 
made  under  The  Common  Law  Procedure  Act,  1854, 
17  &  18  Vict.  c.  125.  *.  17.,  where  the  submission  or 

(«)  IKfE.  456.  (6)  2M.4^G,  847. 

(r)  16  C.  B.  N,  S.  403.  (d)  14  M.  #  W,  193. 

(f)  \5Q.B.  297.  (/)  See  the  next  caso. 

((f)  I  Wni^,  Saund.  327  a,  6th  e^l.  (70  2  IVih.  148. 
(/)  2  M.  4-  G.  847.  852. 
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1869.       agreement  for  reference  is  in  writings  or  by  bill  in  equity ; 

g^pj^^  Thorburn  v.  Barnes  (a)  per  fVilles  J.,  fFatson  on  Atoards, 
Jin  387, 3rd  ed.,  Russell  an  Arbitrators.  642, 3rd  ed.  Though 
the  arbitrator  may  have  decided  without  sufScient  evi- 
dence his  decision  cannot  be  reviewed  by  a  jury  or  the 
Court;  MarryatY.Broderick{b)j  fValmslet/Y.  Mathews {c), 
Evans  v.  Pratt  ((/),  Brown  v.  Overbury  (e),  Scott  v. 
Avery {f),  per  Lord  Campbell,  Smith  v.  Littledale  (y). 
[Cockbum  C.  J.  Suppose  some  person  in  whom  the 
referee  confided  told  him  that  KeUey  had  won  the  race, 
though  no  race  had  been  rowed.]  If  the  referee  acted 
bona  fide  upon  the  assumption  that  his  order  was 
communicated  to  Sadler  it  is  immaterial  whether  the 
communication  was  in  fact  made ;  Benbow  v.  Jones  (A). 
In  Carr  v.  Martinson  (t)  the  agreement  for  the  race 
provided  that  one  person  should  be  judge  and  another 
starter,  and  the  latter  having  failed  to  appear  the  juris- 
diction of  the  judge  never  arose.  Here,  as  soon  as  the 
parties  put  themselves  in  position  for  a  start,  the  juris- 
diction of  the  referee  attached,  and  the  question  which 
arose  subsequently,  whether  there  was  a  start,  was 
within  it.  [They  also  cited  Milner  v.  Field  (j),  Munro 
V.  Butt  (A),  Scott  V.  The  Corporation  of  Liverpool  (/).] 

CocKBURN  C.  J.     I  am   of  opinion  that  this  rule 
should  be  discharged.   The  action  was  brought  to  recover 

300/.  deposited  with  the  defendant  by  the  plaintiff,  with 

(a)  36  Z.  J.  a  P.  184. 189;  L.  B,  2  C.  P.  384.  401. 

(b)  2M.fW,  369.  (c)  3  JIf.  #  G.  133. 
(d)SM.i  G.  759.  («)  11  Exch,  715. 
if)  5  H.  L.  a  811. 852.  (^)  15  W,  B,  69. 
(h)  14  M.  #  r.  193.  (0  lE^fR  466. 
if)  5  Exch,  829.  (k)  SE.fB.  730. 
(0  1  Oiff.  216;  affirmed  on  appeal,  3  Be  G.  4'  J,  334. 
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a  view  to  a  sculler's  race  between  himself  and  another  18G9. 
waterman  named  KeUey^  on  the  terms  contained  in  a  g^^^^^^ 
written  agreement^  one  of  which  was  that  the  decision  ^* 

oMITII* 

of  the  referee  should  be  final.  The  referee  has  awarded 
the  race  and  stakes  to  Kelley,  and  if  that  decision  is 
conclusive  the  plaintiff  cannot  recover  in  this  action 
against  the  stakeholder. 

According  to  the  terms  of  the  race,  as  contained  in 
the  agreement,  when  interpreted  by  the  evidence  of  the 
custom^  the  race  was  to  begin  by  a  start  to  be  made  by 
the  men  between  themselves.  Whether  that  is  a  con- 
venient mode  of  commencing  a  race  of  this  description 
may  be  seriously  doubted  after  the  experience  of  the 
race  in  question.  But  it  is  to  be  taken  that  if  the  men 
failed  to  start  through  the  default  of  either  or  both  the 
referee  would  have  authority  to  intervene.  There  was 
undue  delay  and  difficulty  in  the  men  starting  them- 
selves^ and  upon  that,  an  application  being  made  to  the 
referee,  he  gave  an  order  that  Kelley  should  inform 
SadtcTy  the  plaintiff,  that  he  insisted  upon  a  start  being 
made,  and  that  if  Sadler  did  not  start  Kelley  was  to  be 
at  liberty  to  row  over  the  course  without  him.  That 
order  was  not  properly  communicated  to  Sculler,  and 
«o  Sadler  had  not  an  opportunity  of  a  fair  start  with 
his  competitor.  In  other  words,  the  order  given  by 
the  referee  was  not  carried  into  effect.  We  must  there- 
fore assume  that  if  these  facts  had  been  presented  to 
the  mind  of  the  referee  he  could  not  have  come  to  the 
conclusion  that  a  start  had  been  made  and  a  race  rowed 
80  as  to  entitle  Kelley  to  have  tlie  stakes.  The  merits 
of  the  case  are  clearly  in  accord  with  the  verdict  of 
the  jury  as  directed  by  me  to  be  entered  on  their 
findings.    The  stakes  ought  not  to  have  been  given  up 


26  [EXCH.   CH.   MICHAELMAS  VACATION. 

1869.        to  Kelley,  for  there  was  no  race.     If  however  Kelley 

Sadler       ^*^  placed  his  boat  alongside  that  of  Sadler,  had  com- 

Smith.        municated  to  him  intelligibly  the  order  of  the  referee, 

and  then  Sadler  had  refused  to  row  the  race^  the  case 

would  have  been  different  in  point  of  law  and  justice. 

But  it  is  contended  for  the  defendant  that  the  decision 
of  the  referee  was  final  and  conclusive,  and  therefore  the 
plaintiff  cannot  recover,  and  that  proposition  is  main- 
tained on  the  authority  of  two  classes  of  cases.     First 
It  is  said  that  this  is  essentially  an  arbitration,  and  the 
decision  of  the  referee  in  substance  an  award,  and  that 
the  award  of  a  person  to  whom  parties  have  agreed  to 
refer  any  present  or  future  differences  cannot  be  ques- 
tioned in  an  action ;  but  if  invalid,  by  reason  of  mis- 
conduct or  miscarriage  in^the  arbitrator,  must  be  formally 
set  aside.     Secondly.  It  is  said  that  in  cases  of  racing 
and  similar  matters  where  there  have  been  wagers  and 
money  staked,  and  it  has  been  agreed  that  stewards  or 
umpires  shall   be  the  sole  judges  of  the  result,  the 
Courts  will  not  interfere,  at  any  rate  not  to  supersede 
the  judges.     Where  parties  have  agreed  that  the  result 
of  a  race  or  of  any  other  subject  matter  of  wager  shall 
be  decided  by  a  particular  person  whom  they  constitute 
judge  or  arbitrator,  and  the  event  upon  the  decision  of 
which  the  issue  depends  takes  place,  they  must  abide 
by  his  decision.     But  in  all  the  cases  of  this  class  cited 
by  Mr.  Garth  the  race,  or  whatever  was  the  subject 
matter  of  the  wager,  had  come  off,  and  then  the  Courts 
properly  said,  either  the  plaintiff  must  wait  until  the 
decision  of  the  judge  appointed  to  decide  between  the 
parties  had  been  given,  or,  if  his  decision  had   been 
given,  they  could  not  interfere  with  it.     The  present 
case  is  distinguishable  from  the  second  class  of  cases 
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because  the  event  upon  which  the  referee  was  to  decide        1869. 

has  never  taken  place.    Assuming  that  upon  the  men      sadlm 

failing  to  start  themselves  the  referee  had  authority       smIth 

to  direct  how  the  start  should  be  made>  and^  as  an 

alternative,  to  decide  that  if  no  start  took  place  between 

the  men  themselves  one  of  them  should  be  at  liberty 

to  row  over  the  course,  still  the  order  which  he  gave 

▼as  a  conditional  one — that  the  start  should  be  made 

at  once^  and  if  it  were  not  made  one  of  the  men  should 

be  at  liberty  to  row  over  the  course— -and  that  order  was 

nevor  complied  with ;  therefore  there  never  was  a  start 

such  as  he  had  prescribed,  nor  a  race  such  as  was 

implied  in  the  order  he  gave.     But  a  decision  that  there 

was  a  start  and  that  there  was  a  ra  je  is  said  to  be  implied 

in  the  award  of  the  stakes.     PrimS  facie  that  would  be 

so;  but  the  findings  of  the  jury  negative  a  start  and  a 

race,  and  those  facts  were  necessary  to  give  the  referee 

jurisdiction  to  award  the  stakes  to  either  party. 

Hannen  J.  I  have  had  considerable  difficulty  in 
coming  to  the  conclusion  at  which  I  have  arrived,  that 
the  plaintiff  is  entitled  to  retain  his  verdict.  Mr.  Garth 
was  well  justified  in  his  argument,  that  in  an  action 
such  as  this  the  decision  of  an  arbitrator  as  to  every- 
thing within  his  jurisdiction  is  final,  and  incapable  of 
being  reviewed  by  a  jury  or  by  the  Court.  But  the 
question  here  is.  What  has  the  referee  decided  ?  Having 
ascertained  what  he  has  decided,  we  must  consider 
whether  in  so  deciding  he  acted  within  his  jurisdiction. 
Suppose  there  being  no  pretence  of  a  race  having  been 
rowed,  the  referee  had  said  ^^  I  award  that  KeUey  is 
entitled  to  the  stakes,^'  he  would  not  have  been  entitled 
to  them,  for  it  would  not  have  been  an  award  mado 
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1869.  ^^  respect  of  a  race  such  as  the  parties  contemplated, 
g^jjj,^^^  and  with  reference  to  which  only  they  consented  that 
J;^  the  referee  should  have  authority.  In  fact  the  referee, 
hearing  a  report  that  Sadler  would  not  start,  sent 
an  order  through  his  competitor  that  if  he  did  not 
start  Kelley  was  to  row  the  race  without  him.  I  assume 
that  the  referee  had  power  to  give  that  order ;  and  I 
think,  from  the  nature  of  the  race,  it  was  an  authority 
which  such  persons  would  desire  to  give  to  a  referee. 
Accordingly,  I  am  inclined  to  think  that,  if  the  question 
whether  Sadler  had  refused  to  start  had  been  raised,  it 
would  have  been  within  the  jurisdiction  of  the  referee 
to  say  whether  or  not  he  had  refused.  But  the  referee 
simply  awarded  the  race  and  the  stakes  to  KeUey;  and, 
when  he  did  so,  he  assumed  that  what  he  had  prescribed 
as  the  condition  upon  which  the  race  was  to  depend 
bad  been  done.  What  however  was  done  was  pre- 
cisely the  same  as  if  Kelley ,  instead  of  going  back  to 
Sadler  and  saying  something  to  him,  had  turned  his 
boat  round  out  of  sight  of  the  referee,  and  then  turned 
ahead  of  the  other  boat,  and  rowed  over  the  course,  for 
it  is  found  by  the  jury  that  Kelley  did  not  communicate 
the  order  of  the  referee  to  Sadler.  It  follows  that  Sadler 
never  refused  to  start;  and  the  condition  upon  which 
the  referee  had  said  the  race  was  to  be  rowed  never 
took  place,  and  Kelley  ought  not  to  have  started ;  and, 
if  there  was  no  start,  there  was  no  race  within  the 
meaning  of  the  parties  or  within  the  powers  of  the 
arbitrator. 

Hayes  J.  The  present  case  seems  to  me  the  same  in 
substance  as  if,  in  the  case  of  a  race  to  be  run  between 
two  race  horses,  a  start  took  place  without  the  consent 
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of  the  steward.  One  of  the  competitors  started  without  1869. 
giviDg  notice  to  and  in  fraud  of  the  other,  without  Sadler 
having  afforded  him  an  opportunity  of  starting,  and  smIth. 
contrary  to  the  directions  which  the  referee  had  given. 
Upon  the  supposition  that  everything  had  been  fair  and 
straightforward,  and  that  all  the  rules  had  been  com- 
plied with,  the  referee  awarded  the  race  and  the  stakes 
to  KeUey.  But  the  referee  is  to  judge  of  the  race,  and 
in  order  to  that  the  means  of  doing  so  must  be  afforded 
by  the  competitors ;  the  men  must  have  actually  rowed. 
If  the  plaintiff  had  had  the  opportunity  of  a  fair  start, 
and  had  refused  or  omitted  to  start,  it  would  have 
been  his  fault  But  neither  of  those  circumstances 
occurred ;  there  has  been  no  race,  and  that  goes  to  the 
root  of  the  matter.  Therefore  the  referee  had  not 
authority  to  decide,  and  the  plaintiff  is  entitled  to 
recover  his  deposit 

Rule  discharged. 


The  defendant  having  appealed  from  this  decision  the  Friday, 
case   was  argued  before   Kelly   C.  B.,  Willes  and  ^^^«»*«"26th. 
Keating  JJ.,  Ciiannell,  Pigott  and  Cleasby  BB. 

Garth  (^Tennant  with  him),  for  the  defendant — In 
this  action  the  decision  of  the  referee,  however  arrived 
at,  is  binding  on  the  parties  in  the  absence  of  fraud 
until  reversed.  [He  cited  Benbow  v.  Jones  (a).  Dines 
V.  fVolfe  (ft).]  Suppose  a  foul  had  taken  place  on 
starting,  and  the  referee  was  not  in  a  position  to  see  it, 
and  took  no  steps  to  ascertain  whose  fault  it  was,  and 

(a)   14  M.  #  W.  193.  (b)  L.  B.  2  P.  C.  C.  280. 
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1869.        he  decided  wrongly ;  or  suppose  he  was  bribed  to  give 
S^Pi^ua       a  decision  and  he  gave  it,  it  would  be  binding  till  set 
SmTth.       aside.     [Kelly  C.  B.     By  what  Court?]     The  remedy 
is  by  bill  in  equity ;  Russell  on  Arbitrators,  642,  3rd  ed. 
[Kelly  C.  B.    What  jurisdiction  would  that  Court  have 
except  on  the  ground  that  the  award  was  a  nullity  ? 
WiUes  J.      Suppose  the  plaintiff  had  been  prevented  by 
accident  from  coming  to  the  race,  and  the  rule  of  the 
race  was  "  play  or  pay/'  and  Kelley  had  started  five 
minutes  before  the  time,  would  the  referee  have  juris- 
diction to  say  that  there  was  a  start  when  there  was 
not  ?]     If  he  did  not  see  what  took  place  he  may  hear 
evidence.     If  one  of  the  parties  will  not  start  the  referee 
is  to  decide  whether  he  reiused  improperly  or  on  the 
ground  that  the  other  started  unfairly.    \Pigott  B.    The 
clause  in  the  agreement  '^  to  row  according  to  the  recog- 
nised rules  of  boat  racing '^  would  include  and  govern 
the  starting]      Those  rules  are  silent  about  starting. 
Whether  there  was  a  start  was  a  question  for  the 
referee,  not  for  the  jury.    He  assumed  that  all  had  been 
done  which  was  necessary  to  enable  him  to   give  a 
decision,  and  that  his  order  to  start  had  been  delivered 
to  the  plaintiff.      The   findings  of  the  jury  may  be 
disregarded,  as  no  questions  ought  to  have  been  left  to 
them.     [Kelly  C.  B.     If  they  were  in  conflict  with  the 
findings  of  the  referee  they  might  be  disregarded  ;  but 
they  are  parts  of  the  case.     Was  it  competent  for  the 
referee  to  act  on  his  belief  without  receiving  evidence  ?] 
If  the  finality  of  his  decision  depends  on  whether  he 
observed  a  particular  fact  or  not^  it  will  always  be  a 
question   for  the  jury  whether  he  had  the  means  of 
observation.     The  umpire  for    the  plaintiff  had    the 
opportunity  of  protecting  his  interests  before  the  referee. 
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Hawkins  {James  and  Brickwood  with  him)  was  not        1869. 


Kellt  C.  B.  This  appeal  involves  a  principle  govern- 
ing a  variety  of  cases,  namely,  how  far  the  power  of  an 
arbitrator  or  referee  to  decide  on  matters  falling  within 
his  jurisdiction  is  to  be  exercised  subject  to  the  control 
of  a  Court  of  law. 

In  giving  judgment  we  do  not  disturb  the  principle 
that  the  Court  has  no  right  or  power  to  interfere  with 
the  decision  of  an  arbitrator  on  any  matter  within  his 
jurisdiction.  And  if  the  referee  in  the  present  case  had 
decided  a  question  upon  which  it  was  within  his  jurisdic- 
tion, having  the  materials  before  him,  to  pronounce  a 
decision,  it  would  not  be  within  the  province  of  a  Court 
of  law  to  interfere  with  it.  But  the  foundation  of  his 
jurisdiction  was  the  performance  of  a  condition  which 
he  himlielf  prescribed,  and  that  condition  never  was 
performed.  He  prescribed,  as  a  specific  condition  on 
which  the  start  was  to  take  place,  that  Kelley  should 
tell  the  plaintiff  that  if  he  did  not  start  Kelley  was  to 
start  without  him.  The  jury  found  that  the  order  of 
the  referee  was  not  communicated  to  the  plaintiff,  and 
a  fair  opportunity  of  starting  was  not  afforded  to  him. 
Therefore  the  state  of  things  on  which  the  jurisdiction 
of  the  referee  would  attach  never  came  into  existence ; 
there  was  no  race,  for  there  was  no  start. 

It  was  however  contended,  on  behalf  of  the  defendant, 
that  the  referee  must  be  assumed  to  have  found  that  his 
order  was  communicated  to  the  plaintiff;  and  I  agree 
that  if  that  question  or  any  other  which  was  left  to  the 
jury  had  been  submitted  to  the  referee,  or  if  we  could 
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1869.  see  on  the  facts  that  the  referee,  who  knew  that  it  would 
Sadlkr  be  no  start  unless  an  opportunity  was  given  to  the 
Smith.  plaintiff  of  starting  on  equal  terms  with  Kelley-^ior  the 
plaintiff's  umpire  had  objected  that  the  referee  ought 
himself  to  communicate  to  the  plaintiff  the  order 
to  start — ^hady  by  seeing  or  hearing,  or  by  receiving 
evidence,  acquired  a  knowledge  of  what  took  place, 
and  had  taken  the  matter  into  his  consideration  and 
decided  it,  his  decision  would  be  final,  and  the  finding 
of  the  jury  would  be  immaterial.  But  it  appears  from 
the  statements  in  the  case  that  he  did  not  and  could  not 
either  see  or  hear  whether  the  order  to  start  was  com- 
municated by  Kelley  to  the  plaintiff.  And  after  Kelley 
had  rowed  over  the  course,  when  his  umpire  claimed 
the  race  and  stakes  for  him,  and  the  plaintiff's  umpire 
protested  that  he  was  not  entitled  to  them,  the 
referee  "  awarded  the  race  and  stakes  to  Kelley  without 
hearing  or  taking  any  steps  to  ascertain  if  his  order  had 
been  communicated  to  the  plaintiff,  and  without  having 
any  means  of  acquiring  the  knowledge  of  the  facf  It 
cannot  affect  the  case  that  the  plaintiff's  umpire  did  not 
make  this  objection  at  the  time.  No  doubt  the  referee 
must  have  assumed  that  his  message  had  been  delivered, 
but  if  he  did  so  when  it  was  not,  his  decision  is  in  con- 
templation of  law  no  decision,  and  it  was  not  necessary 
to  set  it  aside.  It  is  as  if  a  referee  had  been  stationed 
at  Kew  to  decide  a  race  to  be  rowed  from  London,  and 
seeing  one  of  the  parties  arrive  before  the  other,  and 
assuming  that  there  had  been  a  start  when  there  had 
not,  decided  in  favour  of  the  former.  Therefore  the 
plaintiff  is  entitled  to  recover  back  his  stake,  and  the 
judgment  of  the  Court  below  must  be  affirmed. 
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WiLLES  J.    I  wish  to  have  it  understood  that,  even        1869. 
though  the  referee  had  insufficient  means  of  knowing  or       Sadler 
determining  whether  Kelley  had  communicated  to  the       smith. 
plaintiff  the  order  to  start,  still,  if  he  had  decided  that 
the  communication  was  made,  when  in  fact  it  was  not, 
his  decision  would  be  final.     But  on  the  right  construc- 
tion of  the  statements  in  the  present  case  he  had  no 
knowledge  himself,  and   took  no  means  to  ascertain 
whether  his  message  was  communicated ;  and  without 
ascertaining  that  cardinal  fact  he  ought  not  to  have 
ordered  the  stakes  to  be  paid  over  to  Kelley. 

Keating  J.,  and  Channell,  Pioott  and  Cleasby  BB., 
concurred. 

Judgment  affirmed. 


The  Thames   Iron    Works  and   Ship  Building  WtdnMday, 

January  Wth, 

Company,    Limited,   suppliants,    against  The  

Q  Award. 

UEEN.  Mistake  as  to 

arbitrator's 
jurisdiction, 

1.  Where  an  arbitrator  has  by  agreement  of  the  parties  authority  to   Misrecital, 
determine  disputes  which  may  arise  as  to  certain  specified  matters,  and 

they  mistaking  the  extent  of  his  authority  submit  to  him  for  his  deter- 
mination other  matters,  it  is  no  objection  to  his  award  that  he  determines 
eonoeming  them.   And 

2.  The  nonredtal  in  his  award  of  any  submission  beyond  that  in  the 
original  agreement  to  refer  does  not  invalidate  the  award. 

^HIS  was  a  petition  of  right  prosecuted  for  a  claim 
made  by  the  suppliants  for  extra  work  done  and 
materials  provided  by  them  in  completing  an  iron  vessel 
called  The  Valiant^  under  a  contract  made  between  the 
suppliants  and  the  Commissioners  for  executing  the  office 
of  Lord  High  Admiral  of  the  United  Kingdom  of  Great 

TOL.  X.  i>  B   &  s. 
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18G9.        Britain  and  Ireland  (for  and  on  behalf  of  Her  Majesty, 

Thamxs  Iron    ^^^  ^^i^  and  successors). 

®^^P^^^S       The  petition  was  presented  on  the  28th  July,  1866 ; 

^,    Hi'  particulars  of  the  claim  were  delivered  on   the   13th 

The  Queen.      '^ 

March^  1867,  and  on  the  23rd  March  the  Attorney 
General  pleaded  two  pleas :  First,  traversing  the  aver- 
ments and  statements  in  the  petition ;  Second,  setting 
up  a  submission  to  arbitration,  and  an  award  made 
under  it.  Issue  having  been  joined  on  these  pleas  a 
special  case  was,  by  order  of  a  Judge,  stated  for  the 
opinion  of  the  Court. 

The  Valiant  had  been  commenced  and  in  part  con- 
structed by  other  persons  under  a  contract  made  by 
them  with  the  Lords  Commissioners  of  the  Admiralty, 
but  those  persons  having  failed  to  perform  their  contract 
the  present  suppliants,  under  a  new  contract  with  the 
Lords  Commissioners  of  the  Admiralty,  undertook  to 
complete  the  vessel  on  the  terms  and  conditions  therein 
mentioned. 

This  contract,  dated  the  10th  March^  1862,  contained, 
among  others,  the  following  clause  : — ^^  And  the  said 
contractors  do  hereby  agree  that  if  any  doubt  shall  arise 
respecting  the  meaning  of  any  part  of  the  specification 
or  drawings  the  decision  of  the  Controller  of  the  Navy 
thereupon  is  to  be  final  and  binding,  or  if  any  omission 
be  discovered  such  omission  is  to  be  supplied  by  him, 
and  that  they  will  comply  with  the  part  thus  supplied 
by  him  without  extra  charge  in  the  same  manner  as  if  it 
had  formed  part  of  the  original  specification  or  drawings, 
and  that  he  (the  Controller)  is  to  decide,  on  being 
appealed  to,  on  matters  of  all  kinds  relating  to  the  car- 
rying out  of  this  contract,  about  which  there  may  be 
any  dispute  or  difference  of  opinion  between  the  officer 
or  officers  of  the  said  Commissioners  and  the  said  con- 
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tractors  and  his  (tbe  Controller's)  decision,  after  hearing        1869. 
aD  parties  concerned,  is  to  be  final."  Thamm  Iron 

At  the  end  of  the  specification  was  the  following  ^'"ij,^^* 

provision:-  Th.Q»«H. 

"The  contract  is  to  be  executed  in  every  respect  to 
the  satisfaction  of  the  Controller  of  the  Navy^  who  will^ 
as  he  may  see  fit,  appoint  officers  to  inspect  the  rnanu- 
factoring  of  the  iron,  and  also  to  test  it  in  any  way  they 
may  think  proper,  and  to  inspect  the  workmanship 
daring  the  progress  of  the  building  and  fitting  of  the  ship. 
These  persons  shall  have  the  power  to  reject  all  such 
portions  as  in  their  opinion  are  inferior  in  strength, 
quality  of  materials,  or  workmanship,  and  the  decision 
of  the  Controller  of  the  Navy  on  such  matters  shall  be 
final  and  binding  on  the  contractors. 

**  With  the  full  understanding  that  if  any  omissions  be 
discovered  in  the  specification  or  drawings  such  omissions 
are  to  be  supplied  by  the  Controller  of  the  Navy,  and 
the  contractors  are  bound  to  comply  with  the  parts  thus 
supplied  without  any  extra  charge,  in  the  same  manner 
as  if  they  had  formed  part  of  the  original  specification 
or  drawings.     And  further,  that  if  any  doubt  arise 
respecting  the  meaning  of  any  part  of  the  specification 
or  drawings,  or  any  appeal  be  made  respecting  matters 
of  any  kind  relating  to  the  carrying  out  of  this  contract, 
about  which  there  may  be  any  dispute  or  difference  of 
opinion   between  their  lordships'  officers  and  the  con- 
tractors, the  Controller  of  the  Navy  is  to  decide,  and  his 
decision  is  to  be  final.'' 

The  suppliants'  contract  was  completed,  and  they 
performed  and  supplied  a  quantity  of  extra  work  and 
materials,  partly  in  consequence  of  the  defective  work 
and  materials  of  the  prerious  contractors,  and  partly 

D  2 
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1869.        in  compliance  with  orders  given  to  them  by  the  Ad- 

THAMMlron    niiralty  officers  from  other  causes.     They  had  received 

C^mpany"^  Considerable  sums  on  account  of  their  work,  but  they 

TheQu  claimed  that  a  large  sum  of  money  still  remained  due 

to  them  in  respect  of  the  work  and  materials. 

On  the  part  of  the  Crown  it  was  contended  that  the 
suppliants'  claim  had  been  fully  satisfied,  and  that  they 
were  concluded  as  to  its  amount  by  an  award  made  by 
Robert  Spencer  RobinsoUy  Controller  of  the  Navy,  on  the 
24th  April,  1 866. 

That  award,  after  reciting  parts  of  the  contract, 
dated  the  10th  March,  1862,  including  the  arbitration 
clauses  and  the  annexed  specification,  proceeded: — 
''And  whereas  certain  disputes  and  differences  of 
opinion  between  the  officer  and  officers  of  the  said 
Commissioners  and  the  said  contractors  have  arisen 
on  several  matters  relating  to  the  carrying  out  of  the 
said  contract  and  respecting  the  price  to  be  paid  to  the 
contractors  on  divers  matters  incidental  to  the  contract, 
and  whereas  both  parties  to  the  said  contract,  that  is  to 
say,  the  Commissioners,  on  behalf  of  Her  Majesty,  and 
the  said  contractors,  have  submitted  all  and  every  their 
differences  on  the  said  several  matters  of  dispute  to  me, 
and  the  said  contractors  have  claimed  the  payment  by 
the  said  Commissioners,  on  behalf  of  Her  Majesty,  of 
various  sums  of  money,  which  claims  have  arisen  in 
respect  of  matters  incidental  to  the  carrying  out  of  the 
said  contract :  Now  I,  the  said  Robert  Spencer  Robinson, 
being  the  Controller  of  the  Navy  referred  to  in  the 
said  contract,  and  having  been  appealed  to  by  the 
several  parties  to  the  said  contract  on  the  several 
matters  aforesaid,  about  which  there  have  been  disputes 
and  differences  of  opinion  between  the  officer  and  officers 
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of  the  said  Commissioners  and  the  said  contractors,  and        1869. 
haying  taken  upon  myself  the  burden  of  this  reference,  Thames  Iron 
and  having  heard  all  the  parties  interested  in  the  said      (5>mpaiiy"^ 
disputes  and  differences  and  in  the  contract,  do  hereby    j^^  ioEzti 
make  and  publish  my  decision  and  award  of  and  con- 
cerning all  the  matters  in  dispute  between  the  parties 
relating  to  the  premises  respectively  in  manner  following, 
that  is  to  say,  I  decide,  award  and  adjudge  aa  to  the 
laid  matters  in  dispute  between  the  parties  that  the 
said  Commissioners  do  pay  to  the  said   Thames  Iron 
Works  and  Ship  Building  Company  the  sum  of  2500/. 
in  full   satisfaction   and   discharge   of  all  claims  and 
demands  by  the  said  Company  against  the  said  Com- 
missioners in  respect  of  the  same.^' 

The  case  was  argued,  in  Michaelmas  Term,  November 
6th,  1868,  before  Cockburn  C.  J.,  Lush,  Hannen  and 
Hates  J  J. 

Coiteridge  {Garth  and  Philbrick  with  him),  for  the. 
suppliants,  contended,  among  other  things,  that  the 
arbitration  clauses  in  the  eontract  and  specification, 
which  were  substantially  the  same,  were  limited  to  u 
rectification  of  omissions  in  the  contract  and  to 
patting  a  construction  on  it,  and  that  the  suppliants 
liad  not  clothed  the  Controller  of  the  Navy  with  any 
legal  powers  independent  of  the  arbitration  clauses; 
and  therefore  he  had  no  power  to  arbitrate  on  the 
matters  in  the  petition.  They  referred  to  Tobin  v. 
The  Queen  (a),  as  shewing  that,  this  being  a  claim 
founded  on  contract,  the  petition  of  right  would  lie. 

The  Attorney   General,    Sir  J,    B.   Karslake  {Brown, 

(*)  16  c.  B,  iV.  5. 310.  yr^. 
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1869.        ^est^  and  Harington  with  him),  for  the  Crown,  con- 
THAMEalron    ^©^^^cd  there  was  a  due  submission  of  the  matters  in 
^  CompiL^^  the  petition  to  the  arbitration  of  the  Controller  of  the 
Th  o  Navy  by  letter  of  the  suppliants,  and  by  their  subse- 

quent conduct,  and  an  award  by  him  on  these  matters, 
which  was  conclusive. 

Coleridge,  in  reply. 

The  Attorney  General  claimed  the  right  to  reply,  but 
declined  to  exercise  it. 

Cur.  adv.  vult. 

Hayes  J.  now  delivered  the  judgment  of  the  Court. 
[After  stating  the  circumstances  of  the  case.] 

The  question  argued  before  us  was  with  regard  to  the 
binding  effect  of  the  award  made  by  the  Controller  of 
the  Navy.  His  original  authority  to  act  as  referee  arose 
from  the  special  provisions  in  that  behalf  contained  in 
the  contract  and  specification.  And  the  first  objection 
made  on  the  part  of  the  suppliants  to  the  binding  effect 
of  the  award  was,  that  as  to  a  large  part  of  their  claim 
the  Controller  of  the  Navy  had  no  jurisdiction  to  act  as 
arbitrator ;  for,  assuming  that  he  had  authority  as  to 
work  and  materials  falling  within  the  contract  itself, 
such  authority  could  not  extend  to  claims  for  extra 
work  and  materials  arising  from  the  bad  and  defective 
work  and  materials  of  the  first  contractors  or  for  other 
extra  works. 

On  the  part  of  the  Crown  it  was  not  denied  that  if 
the  arbitrator's  authority  had  depended  solely  upon  the 
contract  and  specification  it  might  have  been  insufficient, 
but  it  was  contended  by  the  late  Attorney  General  that 
the  effect  of  the  statements  in  the  special  case  was  to 
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shew  that  there  had  been  a  good  parol  submission  of  the        186D. 
entire  claim  of  the  suppliants,  which  gave  the  arbitrator   Thames  Iron 
full  authority  over  it.     And  upon  a  careful  examination  ®^^^y°«^ 
of  the  statements  in  the  special  case  we  have  arrived  at    „«    J- 
this  conclusion.     [His  Lordship  referred  to  the  state- 
ments in   the   special    case    and    the    correspondence 
between  the  suppliants  and  the  solicitor  for  the  Ad- 
miralty.] 

Another  point  taken  before  us  on  the  suppliants'  part 
was^  that,  looking  to  the  official  position  of  the  Con- 
troller of  the  Navy,  and  to  the  informal  mode  in  which 
the  investigation  was  conducted  before  him  without  any 
evidence  on  oath  being  taken,  the  proceeding  ought 
not  properly  to  be  viewed  as  in  the  nature  of  a  formal 
and  binding  arbitration,  but  rather  as  a  sort  of  explana- 
tion and  remonstrance  by  the  suppliants  with  the  object 
of  endeavouring  to  arrange  their  claims  with  the  Admi- 
ralty, through  the  means  of  the  Controller,  without  the 
necessity  of  litigation.     We  are,  however,  of  opinion 
that  the  statements  in  the  special  case  entirely  preclude 
U8  from  taking  this  view.     The  reference  clauses  in  the 
contract  and  specification  are  conclusive  to  shew  that 
the  Controller  was  fixed  upon  as  an  arbitrator  whose 
decision  was  to  be  final  and  conclusive  on  all  matters 
within  his  authority,  and  the  statements  in  the  special 
case  relative  to  the  hearing  shew  that  the  parties  went 
before  him  as  such  arbitrator.     The  omission  of  formal 
eridence  on  oath  manifestly  arose  from  the  circumstance 
that  neither  party  considered  it  to  be  necessary,  there 
being  apparently  no  material  difference  between  them 
on  matters  of  fact     And  it  also  appears  that  the  sup- 
pliants expressly  preferred  an  investigation  of  a  business 
character  to  a  formal  legal  proceeding. 
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1869.  But  it  was  also  urged  before  us  on  the  suppliants' 

Thambs  Iron  behalf  that,  even  assuming  that  their  entire  claim  had 
®%^1^^^  been  submitted  to  the  Controller  in  the  character  of 
Th  OusK  *"^  arbitrator,  it  failed  in  binding  them,  because  such 
submission  proceeded  from  a  mistaken  view  on  the  part 
of  the  suppliants  as  to  the  real  extent  of  the  arbitrator's 
authority,  inasmuch  as  they  erroneously  supposed  that 
the  Controller  had  full  original  authority  under  the 
terms  of  the  contract  and  specification  to  dispose  of 
the  entire  claim,  and  that  they  went  before  him,  not 
with  any  intention  of.  conferring  upon  hito  any  new 
power,  but  merely  to  enable  him  to  exercise  the  power 
which  they  supposed  he  already  possessed.  There  appears 
to  be  just  ground,  from  the  statements  in  the  special 
case,  for  concluding  that  this  was  the  true  state  of  the 
facts.  The  supposed  mistake  however  was  not  confined 
to  the  suppliants,  but  was  equally  shared  in  by  the  Lords 
of  the  Admiralty,  and  as  it  seems  by  the  Controller  of 
the  Navy  also,  for  no  party  appears  to  have  thought  of 
investigating  the  exact  legal  limits  of  the  arbitrator's 
authority,  and  all  seem  to  have  entertained  and  acted  on 
the  opinion  that  the  contract  and  specification  gave  to 
the  Controller  full  jurisdiction  over  the  entire  subject  of 
the  claim. 

We  are  not  aware  of  any  authority  tending  to  impeach 
the  validity  of  an  award  made  under  such  circumstances. 
It  is  not  the  case  of  a  mistake  as  to  any  matter  of  fact, 
for  all  the  facts  were  equally  well  known  to  both  parties, 
and  both  agreed  as  to  the  matters  which  were  to  be 
referred.  Nor  is  it  the  case  of  a  mistake  or  misappre- 
hension of  one  of  the  parties  occasioned  by  the  act  or 
representation  of  the  other.  It  is  the  case  of  both, 
haying  full  knowledge  of  the  facts  and  acting  in  good 
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faithy  submitting  to  an  arbitrator  an  entire  claim,  when        1869. 

if  they  had  had  competent  legal  advice^  they  might  have  Thames  Iron 

withheld   a  part  of  such  claim  from  the  arbitrator's  ^^iS>^^J°^ 

determination.  ^,    !: 

The  QuMM. 

We  think  that  an  objection  to  an  award  upon  this 
ground  is  not  sustainable  upon  principle ;  and^  not  having 
been  referred  to  or  being  aware  of  any  authority  tend- 
ing to  support  it,  we  are  unable  to  affirm  it  in  the 
present  case. 

Connected  with  the  last  objection  a  further  point  was 
taken  that  the  arbitrator  did  not  recite  in  his  award 
any  submission  beyond  that  which  was  contained  in  the 
contract  and  specification ;  and  that  as  these  did  not 
comprise  the  entire  claim  of  the  suppliants,  but  only  so 
much  of  it  as  fell  strictly  within  the  scope  of  the  contract, 
the  award  was  bad  upon  this  ground.  But  it  is  a  settled 
principle  that  an  award  will  not  be  vitiated  by  a  mis- 
recital.  We  consider  that  as  in  this  case  an  actual 
submission  of  the  entire  claim  was  established  the 
imperfect  recital  of  the  arbitrator's  authority  was 
immaterial,  and  therefore  did  not  affect  the  validity 
of  the  award. 

Upon  these  grounds  we  have  arrived  at  the  conclusion 
that  the  award  is  conclusive  and  binding  on  the  sup- 
pliants in  respect  of  their  entire  claim,  and  consequently 
that  judgment  of  non  pros,  should  be  entered. 

Judgment  for  the  Crown. 
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Friday, 

4  ^  5  fT.  4. 
c.  76.  «.  99. 
7  #  8  r«r^. 
0. 101.  8,  32. 
Balance  certu 
fifd  by  poor 
law  auditor, 
Defatdting 
oversea. 
Bankruptcy, 


The  Queen  against  T.  W.  C.  Master,  Esq.,  and 
others,  Justices  of  Gloucestershire,  and 
W.  James. 

Stat.  7  &  8  VicL  c,  101.  s,  32.  directs  the  poor  law  auditor  to  charge 
in  every  account  audited  by  him  the  amount  of  any  sum  for  which  the 
person  accounting  is  accountable,  and  to  certify  on  the  face  of  the  account 
any  money  found  by  him  to  be  diie ;  and  if  it  be  not  paid  within  seven 
days  he  is  to  proceed  to  enforce  the  payment ;  and  all  moneys  so  certified 
to  be  due  are  to  be  recovered  in  the  same  munner  as  penalties  and  for- 
feitures may  be  recovered  under  stat.  4  &  6  ^.  4.  c.  76.  By  sect.  99  of  the 
latter  statute  all  penalties  and  forfeitures  for  any  offence  against  the  Act 
shall,  upon  proof  and  conviction  of  the  offence  or  upon  order  made,  be 
levied  by  distress  and  sale  of  the  goods  of  the  offender,  or  person  liable 
or  ordered  to  pay,  by  warrant  of  justices ;  and  in  default  of  suflcient 
distress  the  offender  is  to  be  committed  to  prison  for  a  term  not  exceed- 
ing three  calendar  months,  &c.  An  auditor  having  certified  a  balance 
to  be  due  from  an  overseer,  which  was  not  paid  within  seven  days,  an 
information  was  laid  against  him  before  justices,  who  declined  to  act  on 
the  ground  that  since  the  information  he  had  obtained  an  order  of  dis- 
charge in  bankruptcy.  A  rule  nisi  was  thereupon  obtained  for  a  distress 
warrant,  and  made  absolute,  no  cause  being  shewn.  A  distress  warrant 
having  issued,  to  which  there  was  a  return  of  nulla  bona,  the  justices 
again  declined  to  act.  Upon  a  rule  for  a  warrant  of  commitment :  Held, 
that  the  balance  certified  by  the  auditor  was  a  debt,  and  that  the  mode 
of  enforcing  pajrment  in  default  of  sufKcient  distress  by  warrant  of  com- 
mitment did  not  make  the  nonpayment  an  offence,  and  therefore  the 
bankruptcy  was  a  discharge. 

JANUARY  18.  Jelf  obtained  a  rule,  under  stat.  11 
&  12  Vict.  c.  44.  *.  5.,  calling  upon  T.  IV,  C.  Master, 
Esq.^  and  two  other  justices  of  Gloucestershire^  and  fV. 
JameSj  to  shew  cause  why  the  justices  should  not  issue 
their  warrant  to  commit  fV,  James  to  the  common  gaol 
or  house  of  correction  of  the  county^  pursuant  to  stat. 
4  &  5  IF.4.C.  76.  s.  99. 

Upon  the  accounts  presented  by  fV.  James,  overseer 
of  the  parish  of  Ampney  Crucis,  in  the  county  of  Glou^ 
cester,  for  the  quarter  ending  at  Lady  Day,  1868,  the 
auditor  of  the  Wilts  and  Gloucestershire  Audit  District 
certified,  in  accordance  with  stat.  7  &  8  Vict,  c.  101. 
8,  32.,  that  a  balance  of  82/.  65.  7d.  was  due  from  him, 
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and  reported  the  same  to  the  Poor  Law  Board.  That 
sum  not  having  heen  paid  within  seven  days,  the  auditor, 
on  the  5th  May,  caused  an  information  to  be  laid 
against  him  before  justices,  which  was  heard  on  the 
I8th,  when  he  proved  that  on  the  11th  he  had  obtained 
an  order  of  discharge  under  The  Bankruptcy  Act,  1861, 
24  &  25  Vict,  e.  134.,  upon  an  adjudication  of  bank- 
ruptcy dated  the  4th  January,  and  relied  on  it  as  a  bar  to 
the  proceedings.  The  justices  thereupon  declined  to  issue 
a  distress  warrant  without  a  direction  from  this  Court. 
In  Mieliaelmas  Term,  Nov,  9th,  a  rule  was  obtained 
calling  on  them  and  James  to  shew  cause  why  the  justices 
ahould  not  issue  a  distress  warrant  under  stat.  4  &  5 
W.  4.  c.  76.  *.  99,  No  cause  being  shewn,  this  rule 
was  made  absolute  in  Michaelmas  Term.  A  distress 
warrant  was  then  issued,  and  a  return  of  nulla  bona 
made  to  it  on  the  19th  December.  On  the  9th  January, 
1869,  an  application  was  made  to  the  justices,  under 
stat.  4  &  5  W.^.c,  76.  s.  99.,  to  issue  their  warrant  to 
commit  James  to  prison.  The  former  rule  having  been 
made  absolute  without  argument,  they  again  declined 
to  act  without  the  direction  of  this  Court. 

Stat.  4  &  5  fF.  4.  c.  76.  s.  99.  enacts,  "That  all 
penalties  and  forfeitures  by  this  Act  inflicted  or  autho- 
rized to  be  imposed  for  any  offence  against  the  same 
shall,  upon  proof  and  conviction  of  the  offences  respec- 
tively before  any  two  justices, or  upon 

order  made  as  aforesaid,  be  levied,  together  with  the 
costs  attending  the  information,  summons,  and  con- 
viction, by  distress  and  sale  of  the  goods  and  chattels 
of  the  offender  or  person  liable  or  ordered  to  pay  the 
same  respectively,  by  warrant  under  the  hands  of  the 
justices  before  whom  the  party  may  have  been  convicted, 
or,  on  proof  of  such  conviction,  by  a  warrant  under  the 
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and  others. 
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1869.  hands  of  any  two  justices  acting  for  the  county,  riding,  or 
The  QuESN  division**  &c.  And  if  the  fines,  penalties,  and  forfeitures 
Master  ^  ^^*  forthwith  paid  upon  conviction,  the  justices  may 
and  others,  order  the  offender  convicted  to  be  detained  until  return 
can  be  made  to  the  warrant  of  distress,  unless  he  shall 
give  security  for  his  appearance  on  the  day  appointed  for 
the  return  of  the  warrant ;  "  but  if  upon  the  return  of 
such  warrant  it  shall  appear  that  no  sufficient  distress 
can  be  had  thereupon,  then  it  shall  be  lawful  for  any 
such  justices  as  aforesaid,  as  the  case  may  be,  and  they 
are  hereby  authorized  and  required,  by  warrant  or  warrants 
under  their  hands,  to  cause  such  offender  or  offenders  to 
be  committed  to  the  common  gaol  or  house  of  correction 
of  the  county,  riding,  or  place  where  the  offender  shall 
be  or  reside,  there  to  remain,  without  bail  or  mainprize, 
for  any  term  not  exceeding  three  calendar  months, 
unless  such  penalties  and  forfeitures,  and  all  reasonable 
charges  attending  the  same,  shall  be  sooner  paid  and 
satisfied ;  and  the  penalties  and  forfeitures,  when  so 
levied,  shall  be  paid  to  or  for  the  use  of  the  parish  or 
union  where  such  offence  shall  have  been  committed, 
to  be  applied  in  aid  of  the  poor  rate  of  such  parish  or 
union." 

By  Stat.  7  &  8  Vict.  c.  101.  s.  32.  the  Poor  Law 
Commissioners  are  empowered  to  combine  parishes  and 
unions  into  districts  for  the  audit  of  accounts ;  and  the 
mode  of  election  of  an  auditor  of  the  district  is  pre- 
scribed; '^and  every  auditor  appointed  for  such  a  district 
shall  have  full  powers  to  examine,  audit,  allow,  or 
disallow  of  accounts,  and  of  items  therein,  relating  to 
monies  assessed  for  and  applicable  to  the  relief  of  the 
poor  of  all  parishes  and  unions  within  his  district,  and 
to  all  other  money  applicable  to  such  relief ;  and  such 
auditor  shall  charge  in  every  account  audited  by  him 
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the  amount  of  any  deficiency  or  loss  incurred  by  the  1869. 
n^Iigence  or  misconduct  of  any  person  accountings  or  The  Qukfn 
of  any  sum  for  which  any  such  person  is  accountable,  «  ^• 
but  not  brought  by  him  into  account  against  such  and  others. 
person,  and  shall  certify  on  the  face  of  every  account 
audited  by  him  any  money,  books,  deeds,  papers,  goods 
or  chattels,  found  by  him  to  be  due  from  any  person ; 
and  when  any  such  auditor  has  so  certified  any  money, 
books,  deeds,  papers,  goods,  or  chattels,  to  be  due 
from  any  person,  he  shall  forthwith  report  the  same 
to  the  said  Commissioners ;  and  the  person  from  whom 
any  money  is  so  certified  to  be  due  shall  within 
seven  days  pay  or  cause  to  be  paid  such  money 
to  the  treasurer  of  the  guardians  of  the  union  or 
parish,  if  there  be  any  such  treasurer ;  &c. ;  and  all 
books,  deeds,  papers,  goods  and  chattels,  and  in  the 
case  where  there  is  no  treasurer  as  aforesaid  all  monies 
80  certified  to  be  due,  shall  be  delivered  over  or 
paid,  within  seven  days  of  the  same  being  certified,  to 
the  person  or  persons  authorized  to  receive  the  same ; 
and  if  any  such  money,  books,  deeds,  papers,  goods  or 
chattels,  be  not  duly  paid  or  delivered  over  as  herein- 
before directed,  the  said  auditor,  or  any  auditor  subse- 
quently appointed,  shall  proceed,  as  soon  as  may  be, 
to  enforce  the  payment  or  delivering  over  of  the  same  ; 
and  all  monies  so  certified  to  be  due  by  such  auditor 
shall  be  recoverable  as  so  certified  from  all  or  any  of 
the  persons  making  or  authorizing  the  illegal  payment, 
or  otherwise  answerable  for  such  monies,  and  shall  be 
recovered  on  the  application  of  such  auditor,  or  of  any 
such  auditor  subsequently  appointed,  or  by  any  such 
person  for  the  time  being  entitled  or  authorized  to 
receive  the  same,  in  the  same  manner  as  penalties  and 
forfeitures  may  be  recovered  under  the  provisions  of 
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Stat.  4  &  5  fV.  4.  c.  76. ;  and  if  any  person  from  whom 
any  books,  deeds,  papers,  goods  or  chattels  may  be  due, 
neglect  or  refiise  to  deliver  over  the  same,  he  shall  be 
liable  to  the  penalties  and  proceedings  provided  in  the 
case  of  overseers  refusing  or  neglecting  to  pay  and 
deliver  over  to  their  successors  any  sum  of  money, 
goods,  chattels,  and  other  things  in  their  hands. 


Grantham  shewed  cause  on  behalf  of  the  justices. — 
The  balance  certified  by  the  auditor  to  be  due  from  the 
overseer  is  a  debt.  By  stat.  4  &  5  W^.  4.  c.  76.  s,  47. 
the  balances  due  from  an  overseer  might  be  recovered 
in  the  same  manner  as  any  penalties  and  forfeitures 
were  recoverable  under  that  Act,  that  is  by  summary 
proceedings  before  justices.  Embezzlement  or  misappli- 
cation of  money  belonging  to  the  parish  was,  by  sect.  97, 
an  ofience  for  which  the  overseer,  on  conviction  before 
justices,  was  liable  to  a  penalty.  But  under  that  Act  the 
nonpayment  of  this  balance  would  have  been  treated  as 
a  debt,  and  not  as  an  offence.  Stat.  7  &  8  Vict  c.  101. 
s.  32.,  which  supersedes  sect.  47  of  stat.  4  &  5  fT.  4. 
c.  76.,  does  not  convert  nonpayment  of  the  debt  into  an 
offence.  Imprisonment  may  be  a  process  for  the  pur- 
pose of  enforcing  payment  of  money  due.  But  here 
none  is  due,  the  debt  being  extinguished  by  bankruptcy. 
In  Bex  V.  Tucker  (a)  it  was  held  that  an  overseer  was 
discharged  by  his  bankruptcy  and  certificate  from  a  debt 
due  in  respect  of  a  sum  of  money  in  his  hands  as  over- 
seer at  the  time  of  his  bankruptcy,  although  it  happened 
before  the  expiration  of  his  year  of  oflSce,  until  which 
time  he  could  not  be  called  on  to  account.  In  Rex  v. 
Edwards  {b)  it  was  held  that  an  attorney  in  custody 


(a)  6M,^8.  608. 


(b)  9B,^C.  652. 


XXXII.   VICTORIA. 


47 


under  an  attachment  for  disobedience  of  a  rule  of  Court 
for  payment  of  a  sum  of  money  which  he  had  received 
ia  the  course  of  his  employment  as  attorney^  was  entitled 
to  be  discharged  on  obtaining  a  certificate  in  bankruptcy. 
Iq  Bancroft  v.  Mitchell  (aj,  which  will  be  cited  on  the 
other  side^  the  commitment  of  the  plaintiff  was  in  the 
nature  of  criminal  process  being  for  recovery  of  the 
penalty  for  disobeying  an  order  of  justices  to  maintain 
a  relative^  and  therefore  he  was  not  protected  from  it 
by  a  protection  order.    [He  was  then  stopped.] 


1869. 


The  QusEH 

V. 

Master 
and  others. 


The  overseer  did  not  appear. 


Jelf,  in  support  of  the  rule. — The  Legislature  have 
treated  the  nonpayment  of  money  with  which  an  over- 
seer is  surcharged  by  the  auditor  as  a  criminal  offence ; 
and  therefore  an  order  of  discharge  in  bankruptcy  is 
no  bar  to  this  proceeding,  any  more  than  it  would  be 
to  proceedings  for  not  delivering  over  books  belonging 
to  the  parish.  By  stat.  7  &  8  Vict.  c.  101.  s.  32.^  which 
regulates  the  mode  of  accounting  before  auditors  instead 
of  before  magistrates,  the  auditor  is  to  ^^  charge^'  against 
the  overseer  the  amount  of  any  sum  due  from  him,  and 
to  '^ enforce*'  the  payment  of  it;  and  the  manner  of 
recovering  it  is  the  same  as  that  in  which  penalties  and 
forfeitures  are  recoverable  under  stat  4  &  5  ^.  4.  c.  76. 
1.  99.  [MeUor  J.  The  latter  enactment  is  divided  into 
two  parts :  first,  the  levying  of  the  penalty  or  forfeiture 
"  imposed  for  any  offence^'  against  the  Act  by  distress 
warrant  under  the  hands  of  the  justices  before  whom  the 
party  was  convicted,  or,  **  on  proof  of  such  conviction,^' 
under  the  hands  of  any  two  justices;  and  secondly,  in  case 
the  penalty  or  forfeiture  is  not   forthwith  paid  upon 

(a)  SB.fS,  5{>8. 
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The  QusEN 

▼. 

Master 

and  others. 


conviction^  the  justices  may  order  the  offender  to  be  kept 
in  custody  until  return  is  made  to  the  warrant  of  distress ; 
but  if  no  sufficient  distress  can  be  had  *^  any  such  justices 
as  aforesaid,  as  the  case  may  be^'^  that  is,  the  justices 
before  whom  the  party  had  been  convicted,  or  on  proof 
of  the  conviction  any  two  justices,  are  required  to 
commit  the  offender.  It  is  sufficient  for  the  purposes 
of  sect.  32  of  stat.  7  &  8  Vict,  c.  101.  that  the  sum 
certified  by  the  auditor  being  only  a  pecuniary  balance, 
and  not  due  upon  a  conviction^  should  be  recoverable 
only  by  distress  and  sale  of  the  goods  of  the  party. 
That  section  says  that  the  money  shall  be  "  recovered"  : 
"commitment'*  is  for  the  punishment  of  an  offence. 
Cockbum  C.  J.  The  auditor  is  to  "enforce*'  payment 
by  such  means  only  as  are  provided.  The  enactment  in 
Stat.  4  &  5  fF.  4.  c.  76.  relating  to  overseers*  accounts 
(sect.  47.)  did  not  make  the  nonpayment  of  a  balance 
due  from  an  overseer  an  offence ;  and  sect.  32  of  stat. 
7  &  8  Vict.  c.  101.,  which  virtually  repeals  it,  uses 
the  same  language,  only  introducing  the  intervention  of 
the  auditor,  and  making  the  machinery  provided  by 
sect.  99  of  stat.  4  &  5  IV,  4.  c.  76.  available  so  far  as 
it  is  applicable  to  the  cases  under  it.]  Sect.  99  provides 
for  recovering  penalties  and  forfeitures  for  any  offence 
against  the  Act,  upon  proof  and  conviction  of  the  offence, 
•*or  upon  order  made  as  aforesaid,**  which  refers  to 
sect.  47.  The  statute  makes  no  provision  for  a  bankrupt 
overseer.  Rex  v.  Tucker  {a)  is  somewhat  qualified  by 
Bancroft  v.  Mitchell^  pi.  3  {b).  In  Re  Newbery  (c),  where 
an  attorney  had  been  guilty  of  a  breach  of  duty  to  his 
client  in  selling  out  stock,  and  an  order  was  made 
directing  him  to  reinvest  the  money,  it  was  held  that 


{a)  5M,fS,  508.  {b)  8B.f8.  558. 

(c)  iA,fE.  100. 
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a  certificate  in  bankruptcy  was  no  bar  to  an  attachment        1869. 
for  disobeying  the  order.    That  case  is  however  cited  in    xbe  Qukeh 
2  Griffith  and  Holmes  an  Bankrvptcy,  p.  965,  with  the      m ^^j^ 
following  comment:  "As  the  case  stands  it  is  diflScult     and  others. 
to  reconcile  it  with  the  general  current  of  decision."  The 
overseer  might  have  been  indicted  for  not  paying  over 
the  money  in  contravention  of  sect  32.  [He  cited  Paley 
on  Summary  Convictions,  5th  ed.,  pp.  112-113.]     [Mellor 
J.    In  Bancroft  v.  Mitchell  (a)  it  was  said  that  whether 
au  indictment  would  lie  was  not  the  test  whether  a 
matter  was  criminal.     Hayes  J.  The  same  was  in  efiect 
said  in  Bex  v.  Tucker  (i).] 

CocKBUBN  C.  J.  Stat  7  &  8  Vict  c.  101.  *.  32. 
requires  that  the  auditor  shall  certify  the  amount  of  any 
moneys  found  to  be  due  from  any  person  accounting,  and 
if  it  be  not  paid  within  seven  days  shall  proceed  to  enforce 
payment,  and  all  moneys  so  certified  shall  be  recovered 
by  the  same  process  as  penalties  and  forfeitures  are 
recovered  under  stat  4  &  5  fT.  4.  c.  76.  By  sect.  99  of 
the  latter  statute  they  may  be  levied  by  distress  and  sale 
of  the  goods  of  the  ofiender  or  person  ordered  to  pay 
the  amount  But  neither  of  those  enactments  convert 
the  nonpayment  of  a  debt  into  an  offence.  The  sum- 
mary jurisdiction  of  the  justices  only  attaches  where  a 
idebt  is  due.  Therefore  the  discharge  under  bankruptcy, 
having  relieved  the  overseer  from  the  debt,  is  a  bar  to 
these  proceedings  to  recover  it. 

Mellor  J.  Mr.  Jelf*^  argument  fails,  because  it 
does  not  distinguish  between  the  means  provided  for 
recovering  money  due  and  the  punishment  of  an  offence. 

(fl)  SB,  4^  8.  568.  669.  670.  {b)  b  M.  ^  8.  508. 
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A  penalty  is  a  money  payment  for  punishment  of  an 
offence ;  and  stat.  4  &5  fV.  4.c.  76.  s.  99.  gives  a  power 
of  committal  in  that  case,  not  for  the  recovery  of  the 
money,  but  for  punishment  of  the  offence.  It  was  said 
by  Blackburn  J.,  in  Bancroft  v.  Mitchell  (a),  p.  568, "  The 
nonpayment  of  poor  rate  or  taxes,  though  there  is  a 
summary  mode  of  enforcing  the  payment  of  them,  is  not 
a  crime  in  the  ordinary  sense  of  that  word,  and  therefore 
the  process  for  enforcing  payment  of  them  is  civil 
process.^'  So  here  was  a  debt  due  from  the  overseer, 
and  it  would  be  strange  if  the  effect  of  stat.  7  &  8  Vict, 
c.  101.  was  to  make  the  default  in  payment  of  it  an 
offence  and  him  a  criminal  when  bankruptcy  had  swept 
away  all  his  property.  This  consideration  alone  would 
make  me  hesitate  in  making  this  rule  absolute. 


Hayes  J.  The  point  in  question  was  substantially 
decided  in  Rex  v.  Tucker  {b),  which  was  a  stronger  case 
than  the  present,  and  has  not  been  overruled.  In  that  case 
it  was  argued  by  Mr.  Nolan,  a  great  authority  in  matters 
connected  with  the  poor  law,  that  at  the  time  of  the 
defendant's  bankruptcy  there  was  not  any  debt  due 
from  him  as  overseer  for  which  he  could  be  sued,  and 
that  the  not  accounting  and  paying  over  the  balance 
was  an  indictable  offence;  but  the  Court  disregarded 
that  argument,  and  decided  that  the  money  in  his  hands 
at  the  time  of  the  bankruptcy  was  debitum  in  prsesenti, 
although  he  might  only  be  accountable  for  it  in  futur  , 
and  consequently  proveable  under  the  commission.  Also, 
it  is  clear  that  an  enactment  by  which  a  debt  is  recover- 
able in  the  same  manner  as  a  penalty  does  not  make 
the  nonpayment  of  it  an  offence. 

Rule  discharged. 


(a)  SB,f&558. 


(b)  6  Af.  #  A  608. 
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1869. 


Wren  and  another  against  Weild. 

Tuesday, 

1.  An  action  lies  for  a  false  and  malicious  assertion  that  the  owner  *l^^^  ^^^' 
of  Roods  has  not  title  to  them,  special  damage  being  proved.  rj'^^^* 

2.  Qtuere,  whether  an  action  lies  to  recover  damages  for  the  vexation  «/M<y  ora.\ 
tnd  annoyance  caused  bv  a  false  suit 

3.  No  action  by  a  vendor  of  goods  lies  against  a  person  disputing  his  Slander  of 
title  to  them,  for  threatening  to  bring  an  action  against  an  intended  title  to  goods, 
porehaser,  unless  either  the  threat  was  made  mala  fide  only  with  intent  Action  for 

to  injure  the  vendor,  and  without  any  purpose  to  follow  it  up  by  an   false  suit. 
•ction  against  the  purchaser,  or  the  circumstances  were  such  as  to  make  Action  for 
the  bringing  of  an  action  altogether  wrongful.  ^       threat  to  bring 

i.  I>ecUration  alleged  that  the  pluntiffii  made  and  sold  spooling  an  action. 
michines,  and  that  the  defendant  fJEtlsely  and  maliciously  wrote  to  per-    Slander  of 
tons  in  treaty  with  the  plaintiff  for  sudi  machines  that  they  were   title  to  patent, 
infringements  of  a  patent  of  the  defendant,  and  that  if  they  were  used   Interrogator 
be  would  claim  royalties  for  their  use,  for  the  recovery  of  which  he   ries, 
would  take  lesal  proceedings;  in  consequence  of  which  the  plaintiffs   Particulars. 
lost  the  sale  of  their  machines.    Plea.  Nbt  guilty.  Claim  of  right 

(1).  Held,  that  the  plainti£b  were  entitled  to  particulars  (the  Court  without  foun- 
naving  refused  interrogatories  for  this  purpose),  shewing  in  what   dation  or 
part  or  parts  their  machines  were  an  ixu&ingement  of  the  defend-   reasonable 
ant*8  patent,  and  pointing  out  by  reference  to  page  and  line  of  and  probable 
his  specification  what  part  of  the  inventions  therein  described  he   cause. 
alleged  to  have  been  mfringed.  Evidence. 

On  the  triiu  it  was  proved  that  the  defendant  had  a  subsisting  natent.  Pleading. 
The  specification  described  a  very  complicated  machine,  and  claimed 
the  wnole  as  a  new  combination,  and  also  separately  many  subordinate 
parts  of  the  machine  as  new.  The  plaintifis*  machine  did  not  comprise 
m  it  anything  predselv  identical  with  any  of  those  subordinate  parts, 
but  parts  of  it  so  doselv  resembled  them  as  at  least  to  give  plausible 
grounds  for  contending  that  thev  were  equivalent  to  them.  The  plaintiff 
were  negotiating  for  ue  sale  of  their  machine  to  different  manutacturers, 
some  of  whom,  if  not  all,  were  already  using  the  defendant's  machine 
imder  licences  from  him.  The  defendant  wrote  to  them  the  letters 
complained  of  in  the  declaration.  In  addition  to  these  facts  the 
nUintifib  offered  to  nrove  various  specifications  and  machines  existing 
before  the  date  of  tne  defendant's  patent,  which  according  to  his  con- 
tention would  shew  that  the  defenoant's  specification  claimed  matters 
that  were  not  new,  and  also  that  the  defendant  had  himself  used  them, 
and  consequently  knew  the  facts,  which  would  render  his  patent  void. 
This  evidence  was  rejected  as  immateriaL 

(2).  Held,  that  the  action  would  not  lie  without  proof  that  the  claim 

of  the  defenduit  was  a  inal4  fide  and  malicious  attempt  to  injure 

the  plaintifls,  hj  asserting  a  claim  of  right  against  their  own 

knowledge  that  it  was  without  any  foundation ;  and 

(3).  Held,  that  the  evidence  would  not  prove  such  malice  as  would 

support  the  action,  and  therefore  was  properly  rejected. 
(4).  Quare,  whether  the  declaration  was  good  without  an  allegation 
of  knowledge  by  the  defendant  that  his  claim  was  without  founda- 
tion, or  of  want  of  reasonable  and  probable  cause  for  making  it  ? 

'PHE  first  count  of  the  declaration  stated  that   the 
plaintiffs   carried    on    the   trade   and    business  of 

£   2 
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1869.        engineers  and  machine  makers  under  the  style  or  firm 
Wren        of  Wren  Sf  Hopkinson,  and  in  that  trade  and  business  law- 
Wkild.       folly  made  for  sale  and  sold,  and  were  lawfully  making 
for  sale  and  selling,  from  time  to  time,  certain  machines 
called  spooling  machines,  and  by  the  making  and  selling 
of  those   machines  were  acquiring   gains  and  profits. 
And  they  had  sold  some  of  the  machines  to  persons 
carrying  on  trade  under  the  style  and  firm  of  R.  F,  8f 
J.  Alexander  §•  Co.,  and  thereupon  the  defendant,  in  a 
letter  written  and  sent  by  him  to  them,  falsely  and 
maliciously  wrote  and  published  of  the  plaintiffs  and  of 
them,  in  relation  to  their  trade  and  business,  and  in  rela- 
tion to  the  machines  being  made  and  sold  by  them,  and 
in  relation  to  the  machines  sold  by  them  to  the  said  per- 
sons, the  words  following :  —  *'  It  has  come  to  our  know- 
ledge that  you  (meaning  the  said  persons)  have  on  your 
premises  and  are  using  spooling  machines  made  by  Wren 
Sf  Hopkinson  (meaning  the  plaintiffs)  of  this  city  (and 
thereby  meaning  the  said  machines  sold  by  the  plaintiffs 
to  the  said  persons)  under  an  alleged  patent  of  one 
Ermen  §•  Smith,  which  we  have  been  advised  is  an 
infringement  of  our  patent  spooling  machine.     You  are 
perhaps  not  aware  that  other  manufacturers  have  had 
similar   machines,  and  when  they  became  aware  that 
they  were  an  infringement  of  our  patents  they  at  once 
discontinued  their  use,  and  returned  them  to  the  makers. 
We  should  regret  exceedingly  that  any  misunderstanding 
between  us  on  this  point  should  arise,  but  in  justice  to 
ourselves,  should  you  think  fit  to  dispute  our  claim, 
which  is  25/.  per  spindle,  we  shall  reluctantly  be  com- 
pelled to  enforce  it,  along  with  damages,  as  we  may  be 
advised.     Your  reply,  per  return,  stating  the  number  of 
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spindles  you  have,  will  oblige,   Yours  truly,   WiUiam        1869. 
WeUd  S^  Co,  (meaning  the  defendant)."  ;jj^^^^J 

The  second  count  stated  that  the  defendant,  in  a  cer-  „  "- 
tain  other  letter  written  and  sent  by  the  defendant  to  the 
said  persons^  falsely  and  maliciously  wrote  and  published 
of  the  plaintiffs,  and  of  the  plaintiffs  in  relation  to  their 
trade  and  business,  and  in  relation  to  the  machines  being 
made  and  sold  by  them,  and  in  relation  to  the  machines 
sold  by  them  to  the  said  persons^  the  words  following: — 
"We  (meaning  the  defendant)  have  this  day  received 
your  return^  and  enclosed  we  beg  to  hand  you  our 
account  for  royalty,  and  we  give  you  the  alternative  that 
you  must  either  return  the  two  machines  (meaning  the 
said  machines  so  sold  by  the  plaintiffs  to  the  said  persons 
as  aforesaid)  to  the  parties  you  bought  them  from 
(meaning  the  plaintiffs),  or  pay  the  enclosed  account  in 
ten  days  from  the  date  of  this  letter.  If  we  are  com- 
pelled to  sue  you  for  our  royalty  as  per  the  enclosed 
account,  we  will  sue  for  damages  also  as  we  may  be 
advised.  We  are  at  a  loss  to  know  what  Wren  8f  Hop- 
hnson  (meaning  the  plaintiffs)  have  to  do  in  this  matter 
as  between  us.  We  purpose  dealing  with  them  (mean- 
ing the  plaintiffs)  in  another  way,  as  we  may  be  legally 
advised.  We  remain,  yours  truly,  WiUiam  Weild  §•  Co, 
(meaning  the  defendant).'^ 

The  third  count  stated  that  the  defendant  falsely  and 
malicioosly  spoke  to  one  E.  Brook^  a  member  of  the 
firm  of  Jonas  Brook  8f  Brothers,  and  published  of  the 
plaintiffs,  and  of  the  plaintiffs  in  relation  to  their  trade 
and  business,  and  in  relation  to  the  machines  being 
made  and  sold  by  them,  the  words  following: — *'  If  you 
use  their  spooling  machines  (meaning  such  machines  of 
the  plaintiffs  as  aforesaid),  I  (meaning  the  defendant) 
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1869.        ^^  be  forced  to  proceed  against  you  for  infringiog  my 
Wben        rights/' 

WwLD  [There  were  five  other  counts  to  the  same  eflfect  res- 

pectively as  the  preceding.] 

By  means  of  the  committing  of  which  several  grie- 
vances by  the  defendant,  the  plaintiffs  were  greatly 
injured  in  their  trade  and  business,  and  in  relation  to 
the  making  and  selling  of  machines  and  otherwise,  and 
divers  persons  to  wit,  &c.,  who  respectively  had  thereto- 
fore purchased  machines  from  the  plaintifi^s,  and  who 
would  otherwise  have  purchased  others  from  them,  were 
prevented  from  so  doing,  and  divers  other  persons  who 
would  otherwise  have  purchased  machines  from  them 
were  prevented  from  so  doing,  and  the  sale  of  machines 
by  the  plaintifis  was  greatly  hindered  and  diminished,  to 
their  great  loss  and  injury  in  their  trade  and  business, 
and  otherwise. 

Plea.     Not  Guilty. 
M.  T,  1868.        By  rule  of  Court,  the  following  among  other  inter- 
rogatories had,  on  appeal  from  an  order  of  a  Judge  at 
Chambers,    Nov,  23,   Michaelmas    Term,   1868,    been 
allowed  to  be  administered  to  the  defendant : — 

^'4th.  State  the  names  and  addresses  of  the  other 
manufacturers  in  the  said  letter^'  (written  to  Messrs. 
R.  F,  Sf  J.  Alexander  Sf  Co,  in  the  first  count  men- 
tioned) ^^  referred  to  as  having  had  similar  machines 
or  as  having  discontinued  their  use  and  returned  them 
to  the  makers.'^ 

^'  6th.  State  the  names  and  addresses  of  such  persons 
respectively  and  when  such  complaints  were  made. 
State  also  whether  the  spooling  machines  so  complained 
of  were  the  same  as  the  spooling  machines  referred  to 
in  the  said  letter  to  the  said  Messrs.  Alexander,  and  if 
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not  the  same  in  what  respect  do  they  differ  ?  If  the  1869. 
latter,  state  by  reference  to  the  page  and  line  of  the  wbb» 
specification  of  your  patent  which  part  of  the  invention  wuld 
therein  described  you  allege  to  be  infiringed. 

''  7th.  Have  you  received  from  any  and  which  of  such 
persons^  and  when  and  to  what  amount,  royalties  or  pay- 
ments in  respect  of  such  aUeged  infringements? 

* 

*'  8th.  Have  you  taken  any  legal  or  other  proceedings 
against  any  and  which  of  such  persons,  or  any  and  what 
other  persons,  for  the  recovery  of  such  royalties  or  pay- 
ments or  damages  for  the  alleged  infringement? 

"  9th.  When  and  where  did  yon  first  see  or  become 
aware  of  the  spooling  machines  of  the  plaintiffs,  and 
when  and  to  whom  and  in  what  respect  did  you  first 
complain  of  the  said  machines  being  an  infringement 
of  your  said  patents  of  1858  and  I860?'' 

The  Judge  at  Chambers  had  disallowed  interrogatories 
as  to  the  parts  of  the  plaintifiV  spooling  machines,  which 
the  defendant  alleged  to  be  an  infringement  of  his 
patent;  and  the  Court  {Caelum  C.  J.,  Lvsh,  Hannen 
and  Hayes  Js.)  refused  leave  to  add  them,  saying  it 
was  reasonable  that  this  information  should  be  obtained 
from  the  defendant,  but  interrogatories  were  not  in- 
tended for  this  purpose,  and  the  more  suitable  way  of 
procuring  it  was  by  means  of  particulars. 

Accordingly  in  Hilary  Term,  January  25,  1869,  jj^  y;  1359, 

JVebster  (Bay lis  with  him)  moved  for  a  rule  calling 
upon  the  defendant  to  shew  cause  why  he  should  not 
within  fourteen  days  deliver  to  the  plaintiffs  particulars 
shewing  in  what  part  or  parts  the  plaintiffs'  spooling 
machines  were  an  infringement  of  the  defendant's 
patents  of  1858  and  1860,  and  pointing  out  by  reference 
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1869.  t;o  the  page  and  line  of  the  defendant's  specifications 
WR^ii  which  part  of  the  inventions  therein  described  he  alleged 
WsiLD  ^  ^^^^  ^^^^  infringed. — If  the  defendant  had  brought 
an  action  against  the  plaintiffs  for  an  infringement  of 
his  patent  they  would  have  been  entitled  to  particulars 
of  the  alleged  infringement  of  his  patent  by  them. 
The  issue  in  the  present  action  is  the  same  as  it  would 
be  in  that,  for  the  plea  of  not  guilty  amounts  to  a  justi- 
fication of  the  slander  on  the  ground  that  the  plaintiffs 
had  no  title.  {_Cockbum  C.  J.  If  the  plea  were  so 
expanded  the  plaintiffs  would  be  entitled  to  ask  for 
particulars  of  the  alleged  defects  in  their  title.] 

Rule  nisi. 

Aston  shewed  cause  in  the  first  instance. — The  Patent 
Law  Amendment  Act^  1852,  15  &  16  Vict  c.  83.  s,  41., 
only  requires  the  plaintiff,  in  an  action  for  the  infringe- 
ment of  letters  patent,  to  deliver  particulars  of  the 
breaches  complained  of,  and  the  defendant,  on  pleading 
thereto,  and  the  prosecutor,  in  proceedings  by  scire 
facias  to  repeal  letters  patent,  to  deliver  particulars  of 
any  objections  on  which  he  means  to  rely  at  the  trial  in 
support  of  the  pleas  in  the  action  or  of  the  suggestions 
of  the  declaration  in  scire  facias  respectively.  {^Cockburn 
C.  J.  We  think  this  is  an  application  which  justice  and 
convenience  require  should  be  granted.  The  plaintiffs 
ought  to  be  in  the  same  position  as  if  the  defendant  had 
brought  an  action  against  them  for  infringement  of  his 
patent] 

Aston  then  asked  that  the  rule  might  be  made  abso- 
lute on  the  terms  that  the  defendant  should  be  entitled 
to  begin,  and  in  case  evidence  was  adduced  impeaching 
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the  validity  of  his  patent  he  should  be  entitled  to  the  1869. 
reply,  as  was  provided  by  stat.  15  &  16  Vict.  c.  83.  s.  41.  ^^i~ 
in  the  ease  of  a  scire  facias  to  repeal  letters  patent  wIild 

CocKBURN  C.  J.  The  defendant,  instead  of  proceeding 
by  action  or  scire  facias,  has  driven  the  plaintiffs  to  take 
the  initiative,  and  we  ought  not  to  give  him  the  privilege 
provided  for  a  defendant  in  scire  facias. 

Mellor  and  Hayes  JJ.  concurred. 

Rule  absolute. 

On  the  trial,  before  Lush  J.,  at  the  Manchester  Spring 
Assizes,  it  was  proved  that  the  defendant  had  a  subsisting 
patent.  The  specification  described  a  very  complicated 
machine,  and  claimed  the  whole  as  a  new  combination, 
and  also  separately  claimed  many  subordinate  parts  of  the 
machine  as  new.  The  plaintiffs'  machine  did  not  comprise 
in  it  anything  precisely  identical  with  any  of  those  subor- 
dinate parts,  but  parts  of  it  so  closely  resembled  them 
as  at  least  to  give  plausible  grounds  for  contending  that 
they  were  equivalent  to  them.  The  plaintiffs  were 
negotiating  for  the  sale  of  their  machines  to  different 
manufacturers,  some  of  whom,  if  not  all,  were  already 
using  the  defendant's  machine  under  licences  from  him. 
The  defendant  wrote  to  them  the  letters  complained  of 
in  the  declaration.  There  were  then  some  abortive 
attempts  at  arranging  the  terms  of  an  indemnity  to  be 
given  by  the  plaintiffs  to  their  customers,  but,  those 
going  off,  the  customers  refused  to  buy  the  plaintiffs' 
machine  with  the  risk  of  litigation  with  the  defend- 
ant 

In  addition  to  these  facts  the  plaintiffs  offered  to 
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1869.  prove  various  specifications  and  machines  existing  before 
"^f^  the  date  of  the  defendant's  patent^  which,  according  to 
_-^-  their  contention,  would  shew  that  the  defendant's  speci- 

fication  claimed  matters  that  were  not  new,  and  also 
that  the  defendant  had  himself  used  them,  and  conse- 
quently, as  it  was  argued,  knew  the  facts  which  would 
render  his  patent  void. 

The  learned  Judge  was  of  opinion  that,  inasmuch  as 
the  patent  was  still  subsisting  and  not  set  aside  on  scire 
facias  or  otherwise,  this  evidence  was  immaterial;  and 
accordingly  rejected  it,  and  directed  a  nonsuit. 
In  Easter  Term, 

Webster  obtained  a  rule  for  a  new  trial,  on  the  grounds 
of  rejection  of  evidence  and  misdirection. 

The  rule  was  argued  at  the  Sittings  in  banc  after 
Trinity  Term,  1869,  June  15,  16,  before  Blackburn, 
Lush  and  Hates  JJ. 

Quain  and  Aston^  for  the  defendant. — This  action  is 
an  attempt  to  try  a  patent  right  without  complying  with 
the  requisites  of  stat.  5  &  6  ^.  4.  c.  83.  s.  5.  for  the 
protection  of  the  patentee. 

First.  The  evidence  rejected  was  irrelevant  to  the 
issue.  The  learned  Judge  ruled  that  to  support  the 
action  the  plaintiffs'  evidence  must  shew  the  defendant 
knew  that  the  machines  made  by  the  plaintiffs  were  not 
an  infringement  of  the  defendant's  patent.  The  evidence 
rejected  only  went  to  shew  that  parts  of  the  defendant's 
machine,  as  stated  in  his  specification,  were  old,  and 
that  the  defendant  knew  that  they  were  old;  that 
evidence  would  not  prove  that  the  defendant's  assertion 
that  the  machines  made  by  the  plaintiffs  were  an 
infringement  of  his  patent  was  false  to  his  knowledge. 
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1869.        asserted  that  there  was  a  subsisting  lease  of  it  to  S.,  and 
~  the  same  was  good ;  to  this  there  was  a  plea  of  justifi- 


Wren 

_  ▼•  cation  that  the  lease  had  been  made  to  &.  and  S,  con- 

Wkild. 

veyed  that  lease  to  the  defendant :  the  plaintiff  replied 

de  injuria ;  upon  which  issue  was  joined^  and  the  jury 

found  that  the  plea  was  false.     On  motion  for  arresting 

the  judgment^  the  third  ground  was»  that  the  defendant 

justifying  the  words  by  reason  of  the  assignment  of  the 

lease^  and  in  maintenance  of  his  own  title,  an  action 

would  not  lie,  and   the  Court  said    ''it  is   lawful   for 

every  one  to  speak  in  countenance  and  maintenance  of 

the  title  which  he  claims  :  but  the  words  in  themselves 

import,  that  he  spake  them  to  countenance  the  title  and 

interest  of  a  stranger,  which  is  not  lawful.*'    [Blackburn 

J.  This  was  said  only  obiter,  but  it  is  so  far  an  authority. 

His    Lordship  referred  to   Com,  Dig.  miction  upon  the 

Case  for  Defamation  (C  2.)]     In  Smith  v.  Spooner  (a), 

which  was  an  action  for  slander  of  title,  Lawrence  J.  in 

the  course  of  the  argument,  p.  251,  referred  to  Sir  G, 

Gerard  v.    Dickenson  (6),   and   Mansfield  C.  J.   said, 

p.  255,  '^  On  the  part  of  the  plaintiff  it  was  said  the 

defendant  ought  to  prove  his  title :  that  is  not  necessary, 

for  pretty  strong  cases  say,  that  if  a  defendant  says  he 

has  title  to  an  estate,  no  action  will  lie  against  him, 

therefore  it  cannot  be  incumbent  on  him  to  prove  his 

title.'*     In  Pitt  v.  Donovan  (c),  which  was  an  action  for 

slander  of  title  in  imputing  insanity  to  K,  from  whom 

the  plaintiff  purchased,  the  defendant  had  an  interest  to 

prevent  an  improper  conveyance  being  made  injurious 

to  his    right,   and   therefore   the    only    question    was 

whether,   in   the   communication    which   he   made,  he 

(a)  3  Taunt.  246.  (h)  4  Co.  18  a. 

(c)  \M,i8.639. 


V. 

Wbilp. 
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acted  bona  fide.     Bayley  J.  said,  p.  649,  "  Where  a        iSGO. 
person  who  is  not  to  be  treated  as  a  mere  stranger  is        Wrkk 
sued  in  an  action  of  this  kind,  two  things  are  to  be 
made  out ;  first,  that  there  is  a  want  of  probable  cause; 
and  secondly,  that  the  party  who  made  the  communica- 
tion acted  maliciously/'  In  'Pater  v.  Baker^a)^  which  was 
an  action  against  a  surveyor  of  highways    appointed 
under  stat.  7  &  8  Viet,  c  84.,  for  saying  at  a  public 
auction  of  unfinished  houses  that  he  would  not  allow 
them    to    be    finished   or   occupied    until    the    roads 
were    made,  it  was  held  that  malice  was  not  to  be 
inferred    from     the    circumstance    of   the    defendant 
having  acted    upon    an  incorrect    view  of    his  duty 
founded  upon  an  erroneous  construction  of  the  statute. 
[Hayes  J.      Maule  J.  said,  p.  869,  '*  Unless  he  shews 
falsehood  and   malice  and  an  injury  to  himself,  the 
plaintiff  shews  no  case  to  go  to  the  jury.     If,  therefore, 
we  are  of  opinion  that  there  was  no  evidence  of  malice, 
it  is  unnecessary  to  decide  whether  or  not  the  defendant's 
statement  was  false,  and  consequently  unnecessary  for 
us  to  determine  what  is  the  proper  constrtfCtion  of  the 
Act.     We  must  assume  that  the  defendant  thought  he 
had  power  to  stop  the  buildings.     If  he  had  such  power, 
however  malicious  his  conduct,  no  case  could  be  made 
against  him.     If  he  had  no  such  power,  then  alone  can 
the  question  of  malice  become  material.   .  .    .     Assum- 
ing, then,  that  the  defendant  had  not  the  power  he  said 
he  possessed,  I  agree  with  the  Lord  Chief  Justice  in 
thinking  that  there  was  no  evidence  to  go  to  the  jury 
that  he  was  actuated  by  malice.     He  was  not  a  stranger 
to  the  transaction.     It  was  his  duty  to  interfere.'*    In 
Crossley  v.  Dixon  (b)  the  plaintifis  were  the  owners  of 

(rf)  3  a  B.  831.  (6)  10  H.  L.  a  293. 
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1869.  divers  patents  granted  for  improvements  in  the  mannfac- 
Wrkn  *^^^  ^^  carpets.  In  1854  the  defendant  applied  to  them 
_-^-  for  licence  to  use  their  inventions.     It  was  ultimately 

agreed^  verbally,  that  he  should  be  supplied  by  them 
with  machines  embodying  their    inventions,    for   the 
use  of  which  he  should  pay  a  royalty ;  afterwards  the 
defendant  being  at  liberty,  under  the  agreement,  to  have 
made  for  him  as  many  machines  as  he  pleased  in  con- 
formity with  the  plaintiffs'  patent,  so  long  as  he  paid 
the  plaintiffs  a  royalty  for  their  use,  obtained  from  a 
different  quarter  other  machines,  for  the  use  of  which 
the  plaintiffs  claimed  a  royalty  as  embodying  the  prin- 
ciple in  their  patents,  and  they  also  filed  a  bill  alleging 
these  to   be  an  infringement  of  their  patent.     fVood 
V.  C.  made  a  decree  declaring  that  the  defendant  became 
accountable  to  the  plaintiffs  for  the  royalties  agreed  to 
be  paid  to  them  in  respect  of  the  user  of  the  inventions 
in  their  letters  patent ;    that  the  defendant   was  not 
entitled  to  use  any  machine  in  the  construction  of  which 
the  same  inventions  or  any  of  them,  or  any  inventions 
only  colourably  differing  therefrom,  should  have  been 
employed  without    paying  the    royalty,   and    directed 
enquiries;  first,  which  of  the  inventions  in  the  letters 
patent  had  been  employed  in  the  machines  constructed 
by  the  plaintiffs  for  the  defendant ;  and  secondly,  which 
of  them  had  been  used  in  the  other  machines  supplied 
to  the  defendant     This  decree  was  brought  by  appeal 
before  the  Lords  Justices,  who  made  an  order  that  the 
appeal  should  stand  over,  with  liberty  to  the  plaintiffs  to 
bring  an  action  at  law  without  specifying  the  object  of 
it.     On  appeal  from  this  order  to  the  House  of  Lords 
it  was  held  that  while  the  defendant  continued  to  act 
under  the  agreement  he  could  not  dispute  the  validity  of 
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the  patents  or  the  title  of  the  plaintiffs  to  the  ownership  I8d9. 
of  the  inventions  as  regards  both  sets  of  machines,  Wrkh 
assuming  the  second  to  be  identical  in  point  of  construe-  Weild. 
tion  with  the  first ;  and,  the  only  question  being,  as  Lord 
WesAury  C.  observed,  p.  299,  "  the  identity  of  the  two 
sets  of  machines,''  the  order  of  the  Lords  Justices  was 
discharged.  [^Blackburn  J.  There  the  defendant,  whilst 
using  one  set  of  machines  under  a  licence  from  the 
plaintife,  was  clearly  estopped  from  denying  the  title  of 
the  plaintiffs  to  the  ownership  of  the  invention,  when  he 
used  another  set  of  machines  of  the  same  construction 
as  the  first.  Here  it  is  not  shewn  that  the  plaintiffs 
were  licencees  of  the  use  of  the  machines.]  In  Noton 
▼.  Brooks  (a)  it  was  held  that  to  an  action  for  royalties 
which  the  defendant  agreed  to  pay  for  licence  to  use  a 
patent  invention  it  was  no  defence  that  the  invention 
was  not  new  or  that  the  plaintiffs  were  not  the  first 
inventors. 

ffebsier  and  BayKsy  for  the  plaintiffs. — This  action 
is  not  brought  to  try  the  defendant's  right  to  his  patent, 
but  to  recover  special  damage  which  the  plaintiffs  have 
sustained  from  the  attempt  of  the  defendant  to  prevent 
a  sale  of  their  machines.  The  plaintiffs  could  not  be 
advised  to  proceed  by  scire  facias  to  repeal  the  defen- 
dant's patent ;  for  they  do  not  dispute  that  it  may  be 
good  for  a  combination,  and  the  defendant  might  during 
the  course  of  that  proceeding  disclaim  the  parts  which 
were  not  new ;  also,  a  scire  facias  would  not  afford  any 
remedy  for  the  wrong  done  to  the  plaintiffs,  inasmuch 
as  damages  are  not  recoverable  in  that  proceeding. 

First  The  evidence  rejected   was  tendered  to  shew 

(a)  1  H.^N.  499. 


V. 

Wbild. 
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1869.        that  the  parts  of  the  defendant's  machine  which  were 
yf^        adopted  by  the  plaintiflfs  in  their  machines  were  old, 
and  therefore  there  was  no  infringement  by  them  of 
his  patent;    Sellers  v.  Dickinson  (a),  Newton  v.    The 
Grand  Junction  Railway  Company  (b).     The  evidence 
was  an  answer  to  the  particulars  of  infringement  de- 
livered by  order  of  the  Ccfurt  (c\     [Blackbumi0.     And 
that  order  was   perfectly  right  if  the  present  action 
lies.]     Also^  it  was  evidence  not  merely  to  impeach  the 
defendant's  patent^  but  to  support  the  plaintiffs'  title. 
[Lush  J.     That  argument  would  convert  the  present 
proceeding  into  a  patent  cause.     It  might  as  well  be 
said  that  all  the  intricate  questions  on  the  construction 
of  a  will  would  be  open  on  the  trial  of  an  action  for  use 
and  occupation.     Is  there  any  precedent  for  trying  the 
title  of  the  defendant  in  an  action  for  slander  of  title? 
In  an  action  for  a  malicious  prosecution  the  plaintiff 
must  shew  the  termination  of  the  prosecution,  and  for 
this  reason,  that  the  Court  will  not  in  that  collateral 
proceeding  try  the  merits  of  the  prosecution.]     In  the 
present  case  the  intricacies  of  a  patent  cause  would  be 
avoided,  as  the  evidence  was  tendered  to  shew  that  the 
parts  of  the  plaintiffs'  machine  complained  of  as   an 
infringement  of  the    defendant's    patent  were  to  his 
knowledge  known  and  in  use  before  the  date  of  it,  and 
this  evidence  was  a  step  towards  proving  malice  in  the 
defendant. 

Secondly.  This  is  not  an  action  for  slander  of  title, 
but  an  action  on  the  case  for  a  wrongful  act,  from  which 
special  damage  accrued.  In  Malachy  v.  Soper(d)  Tindal 
C.  J.  defined  an   action  for  slander  of  title  as  '^not 

(a)  6  Exch.  312.  (6)  6  Exch.  331. 

(c)  See  ante,  p.  65—7.  (d)  3  5my.  N,  C.  371.  38^4. 
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properly  an  action  for  words  spoken^  or  for  libel  written        1869. 
and  published^  but  an  action  on  the  case  for  special  damage        Wbbm 
sostained  by  reason  of  the  speaking  or  publication  of  the       Weilo. 
slander  of  the  plaintiff's  title.**     [Lush  J.     Suppose  the 
defendant  had  brought  unsuccessful  actions  against  the 
persons  who  purchased  these  machines  from  the  plaintiffs 
and  used  them^  and  while  those  actions  were  pending  the 
plaintiffs  lost  the  profits  from  the  sale  of  their  machiues^ 
would  an  action  have  lain  against  the  defendant  for 
dandering  the  plaintiffs'   title?]     Yes^  if  he  did  not 
bring  the  actions  bonS  fide^  but  knew  that  they  would  fail. 
Nor  is  this  an  action  for  bringing  or  threatening  to  bring 
an  action,  but  for  falsely  and  maliciously  asserting  that 
the  machines  made  by  the  plaintiflb  were  an  infringement 
of  the  defendant's  patent     [Bkickbum  J.    The  essence 
of  the  complaint  in  the  declaration  is  the  threat  of  an 
action.     Lush  J.     If  an  action  would  lie  for  falsely 
and  maliciously  bringing  or  threatening  to  bring  an 
action    the    defendant    in    that    action    might    bring 
another  against  the  plaintiff,  and  so  on.     Quoin.— In 
CoUerell  v.  Jone$  {a)  Maule  J.  said,  p.  724,  ''  The  simple 
&ct  of  bringing  an  unfounded  action  cannot  be  the 
ground  of  another  action.    The  true  question  is,  whether 
the  fact  of  the  nominal  plaintiff,  being  a  pauper  is  such 
a  particular  injury  as  to  entitle  the  now   plaintiff  to 
maintain  this  action."  Blackburn  J.    That  was  an  action 
against  the  defendants  for  maliciously  and  without  rea- 
sonable or  probable  cause  conspiring  to  commence  and 
prosecute  an  unfounded  action  in  the  name  of  D,  but 
for  their  own  benefit,  knowing  Z>.  to  be  a  pauper,  in 
which  the  gist    of   the   action   was    special  damage. 
There  is  no  precedent  for  an  action  against  a  party  for 

(a)  11  C.  5.  713. 
VOU  IX.  F  B.  &    S. 
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1869.  bringing  an  unfounded  action  against  A.y  whereby  A. 
Wren  was  put  to  extra  costs  {a).  It  has  been  doubted  whether 
Weild.  *^°  action  will  lie  for  maliciously  bringing  an  action  (ft). 
Suppose  the  defendant  had  pleaded  specially  that  he  had 
an  existing  patent  for  a  machine,  and  believed  the  specifi- 
cation claimed  the  exclusive  right  of  making  the  machine, 
and  asserted  that  the  plaintiff's  machine  was  an  infringe- 
ment of  his,  that  would  be  a  good  plea.]  The  act  of 
the  defendant  in  obtaining  a  patent,  which  is  an  ex  parte 
application,  makes  the  injury  done  to  the  plaintiffs  the 
greater.  A  person  may  not  do  that  which  is  wrong 
because  he  has  a  quasi  right.  [Lush  J.  Suppose  A,  in 
possession  of  an  estate,  and  the  real  owner,  B.,  knowing 
that  he  has  no  rights  sells  the  timber  upon  it,  and  A.^ 
by  way  of  claim  of  title,  says  to  jB.,  '*  You  have  no  right 
to  it/']  Ejectment  is  the  proper  form  of  action  for  trying 
title  to  land,  but  there  is  none  for  trying  title  to  a  patent 
invention.  Suppose  the  declaration  had  alleged  that 
the  defendant  falsely  and  maliciously  asserted  that  his 
patent  was  valid,  and  that  he  was  the  first  and  true 
inventor.  [Blackburn  J.  The  action  would  not  lie.] 
The  second  resolution  in  Sir  G.  Gerard  v.  Dicken- 
son (c)  was,  '*  that  there  was  other  matter  in  the  de- 
claration sufficient  to  maintain  the  action,  and  that 
was  because  it  was  alleged  in  the  declaration  that  the 
defendant  knew  of  the  communication  of  the  making  of 

(a)  In  note  (c)  to  Skinner  v.  Gunton,  1  Wms,  Saund.  230  a,  6th  ed., 
it  is  said,  "  The  role  seems  general,  that  no  action  lies  for  damage  or 
inconvenience  sustained  in  consequence  of  process  of  law,  unless  it  be 
alleged  and  proved  that  the  party  who  occasioned  it  was  actuated  by 
malice." 

(b)  See  per  Pollock  C.  B.  and  Martin  B.  in  CoUins  v.  Cave,  4iH,  j-N. 
225.  229-230:  the  judgment  was  affirmed  in  error,  6  Id,  131. 

(r)  4  Co.  18flr,  18*. 
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the  said  lease  to  Ralph  Efferton,  and  also  that  she  knew        1869. 
that  the  lease  was  forged  and  counterfeited^  and  yet        Wkeh 
(against  her  own  knowledge)  she  has  affirmed  and  pub-       Wsilo. 
fished,  that  it  was  a  good  and  true  lease^  by  which  the 
plaintiff  was  defeated  of  his  bai^n."     [Blackburn  J. 
That  would  apply  here  if  the  defendant,  instead  of  making 
an  assertion   of  his  own   title,   had  asserted   title  in 
another  person.]     If  this  action  falls  within  the  first 
resolution  in  that  case  there  will  be  a  wrong  without  a 
remedj,  contrary  to  the  maxim,  Ubi  injuria  ibi  reme- 
diom.     l^Blojckbum  J.    None  of  the  persons  threatened 
with  actions  by  the  defendant  put  themselves  in  the 
position  of  being  sued,  therefore  there  was  no  ground 
for  saying  that  the  threat  was  not  made  bonS  fide.    The 
defendant  might  indeed  have  tried  the  validity  of  his 
patent   by  proceeding    against  the   plaintiffs;    but  it 
would  be  a  curious  cause  of  action  by  A.  against  B. 
that  B.  would  not  sue  him.]     In  Young  v.  Macrae  (a), 
where  the  action  failed  because  the  representation  was 
not  shewn  to  be  false  to  the  defendant's  knowledge, 
Cochhum  C.  J.  said,  p.  269,  ''  I  am  far  from  saying  that 
if  a  man  falsely  and  maliciously  makes  a  statement  dis- 
paraging an  article  which  another  manufactures  or  vends, 
although  in  so  doing  he  casts  no  imputation  on  his  per- 
sonal or  professional  character,  and  thereby  causes  an 
injury,  and  special  damage  is  averred,  an  action  might 
not  be   maintained.      For   although  none  of  us  are 
familiar  with  such  actions  still  we  can  see  that  a  most 
grievous  wrong  might  be  done  in  that  way,  and  it  ought 
not  to  be   without  remedy."     The  defendant  by  his 
particulars  alleged  that  the  plaintiffs  had  infringed  a 
specific  part  of  his  machine,  and  the  evidence  rejected 

{a)  SB.^  S.  264. 

r  2 
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1869.       was  tendered  to  shew  that  that  part  was  old  to   the 
Wbkn        defendant's  knowledge.     The  question   ought  to  have 
Weilo.       &o^®  *^  ^^^  J^U*    [Blackburn  J.  In  Young  v.  Macrae  (a) 
I  doubted  whether  an  action  would  lie  except  in  the 
case  of  slander  of  title.     But  in  that  case  the  present 
point  as  to  the  applicability  of  the  first  resolution  in 
Sir    G.    Gerard    v.    DicTcenson   (A)    was  not    raised.] 
In  Green  v.  Button  (c)  the  declaration  alleged  .that  the 
defendant^  falsely  pretending  that  he   had   a  lien  on 
certain  goods  which  the  plaintiff  had  purchased  of  C.y 
maliciously^  and  without  reasonable  or  probable  cause, 
directed    C.  not  to  deliver  them  to  the  plaintiff  until 
further  orders  from  the  defendant ;  and  it  was  held  on 
demurrer  that  the  action  would  lie.     Parke  B.  said,  2  C. 
M.  8f  72.  715,  ^^It  is  in  substance  an  action  on  the  case 
for  a  false  and  malicious  representation ;  and  there  is  no 
doubt,  on  the  authority  of  Gerard  v.  Dickenson  {d),  which 
has  been  cited,  and  also  of  Lovett  v.  Weller  (c),  that  the 
action  is  maintainable,  though  the  defendant  makes  a 
claim  of  right,  if  it  be  made  maliciously,  and  without 
reasonable  or  probable  cause,  and  the  special  damage 
accrues  from  the  claim  so  made.*'    [Lush  J.  There  the  de- 
fendant withheld  from  the  plaintiff  his  property:  striking 
out  all  about  malice  it  would  have  been  an  argumentative 
count  in  trover.     Here  the  defendant  knew  that  part  of 
his  patent  was  not  valid.     [They  cited  Ingram  v.  Law- 
*<^»  (/)>  Evans  v.  Harlow  (g)  per  Patteson  J.,  Barley  v. 
ffalford  (A).] 

Cur.  adv.  vulL 

(a)  3  B,  4'  8.  264.  270-1. 

(h)  4  Co.  18  a;  8.  C.  Sir  Gilbert  Gerrard  t.  Mary  Dickenson,   Cro. 
El.  196. 
(c)  2  a  M.  4-  R.  707 ;  Tyr-  &  Gr.  118.  (rf)  4  Co.  18  a. 

{€)  1  RoU.  409.  (/)  6  Bing,  N,  C.  212. 

(g)  5  Q.  B.  624.  633.  (A)  9  Q.  B.  197. 
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Blackburn  J.  now  delivered  the  judgment  of  the        1869. 
Court  Wbkn 

The  declaration  in  this  case  contained  eight  counts^  Wuld. 
to  the  effect  that  the  plaintiffs  made  and  sold  spooling 
machines,  and  that  the  defendant  falsely  and  maliciously 
wrote  to  persons  in  treaty  with  the  plaintiffs  for  such 
machines  that  they  were  infringements  of  a  patent  of 
the  defendant,  and  that  if  they  were  used  he  would  claim 
royalties  for  their  use,  for  the  recovery  of  which  he 
would  take  legal  proceedings ;  in  consequence  of  which 
the  plaintiffs  lost  the  sale  of  their  machines.  There 
was  no  allegation  that  the  defendant  wrote  the  letters 
complained  of  without  reasonable  and  probable  cause, 
nor,  except  in  so  far  as  might  be  implied  from  the 
terms  of  those  letters,  which  however  were  averred  to 
be  false,  did  it  appear  on  the  face  of  the  declaration 
that  the  defendant  had  any  patent,  or  was  other  than 
a  gratuitious  intermeddler. 

The  defendant  pleaded  not  guilty,  upon  which  issue 
was  joined. 

[His  Lordship  then  stated  the  facts  proved  and  what 
took  place  at  the  trial.] 

On  the  argument  before  us  the  counsel  for  the 
plaintiffs  contended  that  the  evidence  which  was  rejected 
would  not  only  have  shewn  that  the  defendant's  patent 
was  void,  but  would  also  have  shewn  that  the  plaintiffs' 
machines  were  not  an  infringement  of  the  patent, 
since,  as  they  asserted,  the  plaintiffs  did  not  use  the 
whole  of  anything  the  defendant  claimed,  and  the 
evidence  would  shew  that  the  part  he  used  was  not 
new,  and  therefore  not  an  infringement  within  the  rule 
laid  down  in  Sellers  v.  Dickinson  (a). 

The  most  favourable  view  for  the  plaintiffs  is  to  consider 

(fl)  5  EUxh,  312. 
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1869.  whether,  if  this  evidence  had  been  received,  and  had 
^^jjj  proved  all  that  it  could  prove,  namely,  that  the  patent 
^^'  of  the  defendant  was  void,  and  that  even  if  it  was  good 

an  action  brought  on  it  against  those  who  used  the 
plaintiffs'  machine  must  have  failed,  and  that  the  de-  ' 
fendant,  when  he  wrote  the  letters,  knew  the  fact  which 
would  have  produced  this  effect,  there  would  have  been 
evidence  which  the  Judge  ought  to  have  left  to  the  jury 
in  support  of  the  issue  in  the  present  action.  We 
think  that  there  would  not  have  been  such  evidence,  and 
consequently  that  the  nonsuit  should  not  be  set  aside. 

It  becomes,   therefore,   necessary  to  consider   what 
would  support  the  issue  here  joined. 

No  action  precisely  like  this  has  ever  been  brought, 
but  there  is  a  well  known  action  for  slander  of  title 
where  an  unfounded  assertion  that  the  owner  of  real 
property  has  not  title  to  it,  if  made  under  such  circum- 
stances that  the  law  would  imply  malice,  or  if  express 
malice  be  proved  and  special  damage  is  shewn,  such  as 
for  instance  that  a  bargain  to  sell  the  land  is  lost,  is 
held  to  give  a  cause  of  action.  And  we  see  no  reason 
why  a  similar  rule  should  not  apply  where  the  false  and 
malicious  assertion  relates  to  goods,  and  the  damage 
arises  from  the  loss  of  a  bargain  to  sell  them  ;  and  ac- 
cordingly in  Green  v.  Button  {a)  it  was  held,  on  demurrer, 
that  a  declaration  which  shewed  that  the  defendant 
knew  that  he  had  no  claim,  and  that  his  assertion  of 
claim  of  right  was  made  falsely  and  maliciously,  and 
without  reasonable  and  probable  cause,  and  that  special 
damage  ensued,  was  good.  The  case  of  Lovett  v.  Wieller  (i) 
and  the  first  resolution  in  Sir  G.  Gerard  v.  Dickenson  (c), 

(a)  2  0.  M.^  R.  707 ;   Tyr,  ^  Gr.  118.  (h)  1  Roll,  409. 

(c)  4  Co,  18 a;   S.  C.  Sir  Gilbert  Gerard  v.  Man/  Dickenson,  Cro, 
£/.  196. 
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are  authorities  that  without  the  allegation  of  knowledge^        1869. 
or  at  least  of  want  of  reasonable  and  probable  cause,        Wbm 
the  declaration  would  have  been  bad.     But  it  is  obvious       ^bild 
that  where  a  person  claims  a  right  in  himself  which  he 
intends  to  enforce  against  a  purchaser,  he  is  entitled 
and  indeed   in   common    fairness  bound   to  give  the 
intended  purchaser  warning  of  such  his  intention  (see 
Pitt  V.  Donovan  (a)),  and  consequently  we   think   no 
action   can  lie  for  giving   such   preliminary  warning, 
unless  either  it  can  be  shewn  that  the  threat  was  made 
mal^  fide  only  with  the  intent  to  injure  the  vendor,  and 
without  any  purpose  to  follow  it  up  by  an  action  against 
the  purchaser,  or  that  the  circumstances  were  such  as 
to  make  the  bringing  an  action  altogether  wrongful. 

That  an  actiou  may  be  brought  under  such  circum- 
stances as  to  render  it  morally  wrong  and  injurious  in 
fact  is  certain,  though  the  authorities  leave  it  in  doubt 
whether  under  any  circumstances  the  person  so  sued 
can  recover  damages  for  the  vexation  and  annoyance 
caused  to  him  by  the  false  suit.  In  a  case  reported  iu 
theZon^  Quinto,  5  Edw,  4,  fo.  126,  ed.  1680(6),  an  actiou 
was  brought  alleging  that  the  then  defendant  forged  a 
bond  in  the  name  of  the  plaintiff,  and  afterwards  sealed 
it  in  the  name  of  the  plaintiff  and  sued  on  it,  and 
recovered  on  it.  It  is  now  quite  settled  that  the  fact 
that  the  former  suit  had  terminated  against  the  second 
plaintiff  would  be  fatal  to  his  right  to  maintain  the 
second  action,  but  that  does  not  seem  to  have  been 
settled  law  at  the  time;  and  though  no  decision  was 
come  to  the  inclination  of  the  Court  seems  to  have 
been  that  for  bringing  a  suit  so  manifestly  wrongful  to 

(a)  IM.^-  8.  639. 

{h)  JjC  hnae  Report  de  Anno quinto  Edwardi  quaitiy  f^l.  1087. 


72  [trinity  vacation. 

^^^^*       the  defendant's  own  knowledge  an  action  might  be 

Weeh       maintained.      In  Sir  G.  Gerard  v.  Dickmson  (a)  the 

Wkxld.      point  seems  to  have  been  considered ;  and  according  to 

the  report  by  Lord  Coke^  who  was  himself  counsel  in 

the  case,  it  was  resolved,  secondly,  that  inasmuch  as 

the  declaration  shewed  that,  with  knowledge  that  the 

plaintiff  was  bai^aining  to  demise  his  land,  the  defendant 

alleged  against  her  own  knowledge  that  a  lease  which 

was  a  forgery,  and  which  she  knew  was  a  forgery,  gave 

her  title  to  the  land,  and  the  bargain  was  thereby  lost, 

the  action  lay,  and   Lord   Coke  cites  the  opinion  in 

5  Edw.  4.  fo.  126,  with  approbation.      The  case  seems 

to  have  been  a  peculiarly  hard  one,  as  the  defendant 

pleaded  that  she  did  not  know  that  the  deed  was  a 

forgery,  and  judgment  was  given  against  her  on   the 

assumption  that  she  did  know  because  of  grounds  of 

special  demurrer  to  the  plea. 

In  Waterer  v.  Freeman  {b\  which  was  an  action  for 
maliciously  and  vexatiously  issuing  a  second  fi.  fa. 
whilst  the  first  was  unretumed,  the  Chief  Justice  says, 
p.  267,  ''  If  a  man  sue  in  a  proper  Court,  yet  if  his  suit 
be  utterly  without  ground  of  truth,  and  that  certainly 
known  to  himself,  I  may  have  an  action  on  the  case 
against  him  for  the  undue  vexation  and  damage  that  he 
putteth  me  unto  by  his  ill  practice."  This  was  not 
necessary  for  the  decision  of  the  case  before  the  Court, 
but  it  was  by  no  means  irrelevant,  and  is  therefore  au 
authority  entitled  to  weight.  On  the  other  hand,  in 
Savile  V,  Roberts  (c).  Lord  Holt^  in  delivering  the  judg- 
ment of  the  Exchequer  Chamber,  expresses  an  opinion 

(a)  4  Co.  18  a ;  S.  C,  Sir  Gilbert  Gerrard  v.  Mary  Dickenson^  Cro. 
El,  196.  (h)  Hoh.  205.  266. 

(r)  1  Ld,  Rat/m.  374. 
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that  CO  such  action  would   lie  without  aUeging  and        I86d. 

proving  some  collateral  wrong,  as  that  he  was  maliciously        w&en 

held  to  bail  or  the  like.     For  this  he  gives  two  reasons,       Weild. 

first,  p.  879,  that  a  man  is  entitled  to  bring  an  action 

if  he  fancies  he  has  a  right  which  is  in  accord  with  Lord 

Ellenborouffh^sTetiSomng  in  Pittv.  Donovan  (a).  But  this 

reason  is  quite  consistent  with  Lord  Hobarfs  position 

that  the  action  will  lie  where  it  was  certainly  known  to 

him  that  the  action  was  utterly  without  ground.     His 

second  reason  is,  p.  380,  that  the  law  considers  that  the 

pu^y  aggrieyed  has  an  adequate  remedy  in  his  judgment 

for  costs ;  and  on  this  the  Court  of  Common  Pleas  acted 

in  Pwrtan  v.  Honnor  {b).    But  this  artificial  reason  does 

not  apply  in  the  present  case,  for  whether  the  judgment 

for  costs  would  or  would  not  have  been  a  recompence 

to  the  party  sued  it  could  be  none  to  the  plaintiffs  for 

the  loss  of  their  bargain  if  occasioned  by  a  wrongful  and 

malicious  threat. 

If  therefore  the  plaintiffs  had  given  evidence  on  which 
the  jury  might  have  properly  found  that  the  defendant 
made  the  communication  to  the  intended  purchasers 
mala  fide,  and  without  any  intention  to  institute  legal 
proceedings  at  all  against  the  purchasers,  so  that  it  was 
not  a  step  taken  in  support  of  his  real  or  fancied  right 
against  the  purchasers,  but  entirely  out  of  malice  against 
the  plaintiffs,  or  evidence  on  which  they  might  have 
properly  found  that  the  defendant  did  not  (to  use  Lord 
Bolf%  phrase)  so  much  as  fancy  he  had  a  right,  but  as 
Lord  Hobart  says,  knew  certainly  that  his  claim  was 
utterly  without  ground  of  truth,  we  are  inclined  to 
think  that  it  would  have  been  proper  to  leave  that 
evidence  to  the  jury  in  support  of  the  plaintiffs*  alle- 

(«)  1  M.  #  S,  639.  (b)  IB.^P.  20:>. 
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1869.  gation  that  the  defendant's  letters  were  false  and 
Wren  malieious ;  the  question  whether  that  is  enough  without 
an  express  allegation  of  knowledge  that  his  claim  was 
without  foundation  or  of  want  of  reasonable  and  probable 
cause  for  making  it  being  on  the  record. 

But  we  think  that,  as  soon  as  it  was  shewn  in  evidence 
that  the  defendant  really  had  a  patent  right  of  his  own, 
and  was  asserting  it,  the  occasion  privileged  the  commu- 
nication, and  the  plaintiffs  were  bound  to  prove  such 
malice  as  would  support  the  action.  As  the  evidence 
which  they  tendered  was  rejected,  they  are  entitled  to 
a  new  trial,  if,  supposing  it  to  have  been  received  and 
to  have  turned  out  as  favourable  as  possible  to  them,  it 
would  have  made  a  case  proper  to  have  been  left  to 
the  jury. 

We  think  however  that,  supposing  everything  had 
been  proved  which  the  evidence  tendered  could  have 
proved,  there  would  have  been  no  case  on  which  the 
jury  could  properly  have  found  for  the  plaintiffs.  The 
whole  reasoning  of  the  Judges  in  Pater  v.  BaJcer  (a) 
seems  to  us  strongly  in  support  of  this  conclusion. 
The  advisers  of  the  plaintiffs  seem  to  have  thought 
it  was  enough  to  maintain  this  action  to  shew  that  the 
defendant  could  not  really  have  maintained  any  action, 
and  that  if  well  advised  he  would  have  been  told  so  ; 
the  effect  of  which  would  be  indirectly  to  try  in  this 
action  the  question  whether  an  action  for  infringe- 
ment of  the  patent  could  have  been  maintained; 
whereas  we  think  the  action  could  not  lie  unless  the 
plaintiffs  affirmatively  proved  that  the  defendant's  claim 
was  not  a  bon£  fide  claim  in  support  of  a  right  which, 
with  or  without  cause,  he  fancied  he  had,  but  a  mala 

(a)  3  C.  L.  831. 
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fide  and  malicious  attempt  to  injure  the  plaintiffs  by  1869. 

asserting  a  claim  of  right  against  his  own  knowledge  Wren 

that  it  was  without  any  foundation.  Wexld. 
The  rule  must  therefore  be  discharged. 

Rule  discharged. 


In  the  matter  of  Eobinson,  Gentleman,  one,  &c.  Friday, 

January  22nd. 

1.  The  remedy  for  disobedieoce  of  a  rule  of  Court  ordering  the  i»ay-  Bute  for  pay- 
nent  of  money  is  by  proceeding  under  stat.  1  &  2  Vict,  c.  110.  *.  18.  ment  of  money, 

2.  That  practice  applies  where  an  attorney  is  by  rule  of  Court  ordered  1^2  Vict. 
topaymoney.    Therefore,  c.  110.  «.  18. 

3.  Where  an  attorney  employed  to  recover  a  debt  received  the  money,  Attachment. 
and  a  rule  of  Court  was  obtained  ordering  him  to  pay  it  over,  which  he  Attorney. 
disobeyed,  the  Court  refused  to  grant  an  attachment. 

JANUARY  13.     Patchett  moved  for  a  writ  of  attach- 
ment against  Francis  Robinson  for  nonpayment  of  a 
sum  of  money  in  pursuance  of  a  rule  of  Court. 

Parker,  who  was  creditor  of  a  person  in  Manchester^ 
instructed  an  attorney  at  Preston  to  recover  the  debt;  he 
employed  Robinson,  an  attorney  at  Manchester,  who  took 
proceedings  by  which,  on  the  7th  November,  1868,  the 
money  was  obtained.  On  the  23rd  November,  upon 
affidavits  shewing  the  circumstances,  and  that  Robinson 
admitted  the  receipt  of  the  money,  the  Court  granted  a 
nde  nisi  for  payment  of  the  money  returnable  at  Cham- 
bers, which  was  made  absolute  with  costs,  no  cause  being 
shewn.  The  rule  and  the  Master's  allocatur  thereon 
were  served  upon  Robinson  on  the  30th  December,  and 
at  the  same  time  the  sum  which  he  was  directed  by  the 
rule  to  pay,  and  also  the  costs  allowed  by  the  Master 
in  the  rule,  were  demanded,  but  not  paid. 

Patchett,  in  support  of  the  motion. — [Cochburn  C.  J. 
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1869.        Why  should  not  the  applicant  pursue  the  ordinary  and 
R^  shorter  remedy  of  taking  out  execution  ?]     That  process 

Robinson.     ^^^  ^^^  ^^  ^^  effectual;  the  party  against  whom  appli- 
cation is  made  may  become  bankrupt.     And  the  rule 
is  that  if  the  applicant  takes  civil  proceedings  he  makes 
his  election  and  cannot  afterwards  resort  to  the  more 
stringent  remedy   by   attachment.      [Cockburn  C.   J. 
The  Court  has  given  the  applicant  the  advantage  of  an 
order,  which,   by  stat.  1   &  2    Vict  c,  110.  5.  18.,  is 
equivalent  to  judgment  in  an   action  ;   and  there  is 
nothing  to  shew  that  process  against  the  goods  of  the 
party  will  not  be  effective.     That  seems  to  be  the  proper 
course  unless  the  applicant  proceeds  against  him  in 
poenam   or  ex  delicto  by  calling  upon  him  to  answer 
the  matters  in  the  affidavit.]     The  party  against  whom 
the  application  is  made  has  said  nothing,  and  therefore 
every  inference  is  to  be  made  against  him.     Where  the 
Court  has  made  an  order  on  an  attorney  for  delivering 
up  papers  it  will  attach  him  until  his  contempt  is  purged. 
In  Pullinff's  Law  and  Practice  refating  to  Attorneys^  436, 
it  is  said,  *' After  a  rule  of  Court  has  been  made  against 
an  attorney  for  any  purpose,  a  rule  for  an  attachment  may 
be'  moved  on  its  being  disobeyed,  and  the  attorney's 
bankruptcy  is,   after  order  of  payment  of  money,  no 
excuse  for  non-payment,*'   citiug  Re   Bonner   (a).  Re 
Newbery  (li),      [Meilor  J.     Suppose  the  party  has  no 
means  of  paying,  how  long  is  he  to  be  kept  in  prison  ? 
Blackburn  J.     Where  a  party  had  become  bankrupt  the 
Court  has  refused  to  grant  an  attachment  absolutely  (c).] 
If  the  Court  does  not  assist  the  applicant  their  juris- 
diction over  their  officer  will  be  defeated. 

(a)  4  if.  #  Ad.  811.  (h)  4  A.  ^'  E.  100. 

((•)  See  IVelch  v.  Buck,  31   L.  J.  Q.  B.  2^\  coram  Bhckhnrn  J., 
Rrjc  V.  Edivard^,  0  B.  tf-  C.  652. 
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The    Court   (Cockburn    C.    J.,    Blackburn    and        1869. 
Mellor  J  J.,)  took  time  to  confer  with  the  Judges  of  the  J^ 

other  Courts.  Robinson. 

Cur.  adv.  vult. 

Cockburn  C.  J.  now  said.  We  have  consulted  the 
Judges  of  the  other  Courts,  and  the  result  (though  this 
is  not  to  be  taken  as  a  decision  of  all  the  Courts)  is  that, 
where  an  order  for  the  payment  of  money  is  made  and 
disobeyed,  the  party  is  deemed  to  have  elected  to  take 
his  remedy  by  a  civil  proceeding,  and  must  proceed  by 
way  of  execution  as  on  a  judgment  and  not  by  way  of 
attachment ;  and  we  see  no  reason  to  vary  that  practice, 
where  an  attorney  is  by  rule  of  Court  ordered  to  pay 
money ;  the  civil  remedy  will  apply  in  all  cases  unless 
there  are  special  circumstances.  Therefore  an  attach- 
ment iu  the  present  case  is  refused. 

Writ  refused  (a). 

(a)  See  The  Debtors*  Act.  1869,  32  &  33  yict.  c.  62.  *.  4.  8uh»,  4. 


Simpson  against  Mirabita.  Tuesdai/, 

•^  January  25th. 

1.  A  certificate  of  conformity  under  The  Irish  Bankrupt  and  Insolvent   Irish  BanTc- 
Act,  20  &  21  Vict  c,  60.  s.  l43  ,  though  it  is  retained  in  Court  after  it  f^p^  ^^^  /^. 
18  signed  by  the  Court,  operates  immediately  from  its  date,  and  discharges   solvent  Act 
the  party  from  English  as  well  as  Irish  debts.  \Qbl  20  <f21 

2.  Quaret  whether  a  protection  order  granted  under  sect.  134  gives    yjct* c  60  ^ 
protection  in  England?  ,         .    .  .      ,     ^  w.  134.'  143. 

3.  Where  in  an  action  on  contract  brought  before  bankruptcy  a  ver-    Certificate  of 
diet  and  judgment  are  obtained  after  bankruptcy,  and  the  defendant  is  conformity, 
arrested  ror  debt  and  costs,  a  certificate  of  conformity  entitles  him  to  be  Protection' 
discharsed  in  respect  of  both,  though  the  costs  are  not  proveable  under   Qrder. 

the  bankmptcT.   Maughan  v.  Vineswrg,  37  L.  J,  C  P.  210 ;  L,  R,S  C.  P.  Arrest  in 
319,  dissented  from.  England, 

Verdict  and 

TANUARY  19.     Shaw  obtained  a  rule  calling  upon  'b^j^u^,  ^ 
the  defendant  to  shew  cause  whv  an  order  of  Black-    ^  ' 
bum  J.,  dated  the  15th  January^  by  which  it  was  ordered 
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1869.        that  the  defendant  be  discharged  out  of  the  custody  of 
Simpson       ^^^  sheriffs  of  London  as  to  this  action,  unless  within 
MiRABiTA      ^^^^  ^^y^  *  ^^^  ^^^^  ^*®  obtained  to  set  aside  the  order, 
should  not  be  rescinded. 

The  order  was  obtained  on  the  grounds  that  at  the 
time  of  his  arrest  he  was  protected  by  a  protection  order 
granted  by  the  Court  of  Bankruptcy  and  Insolvency  in 
Ireland^  and  entitled  to  his  discharge  under  The  Irish 
Bankrupt  and  Insolvent  Act,  1857,  20  &  21  Vict.  c.  60. 
s.  134.,  and  that  a  certificate  of  conformity  had  been 
signed  by  that  Court 

The  action,  which  was  for  a  simple  contract  debt,  was 
commenced  on  the  2nd  October,  1868 ;  the  defendant 
pleaded  on  the  10th  November,  and  the  cause  was  tried  on 
the  10th  December,  when  the  defendant  did  not  appear, 
and  a  verdict  was  obtained  against  him  for  677.  17s.  6d. 
The  costs  of  the  action  were  taxed,  on  the  8th  January, 
1869,  at  the  sum  of  34/.  15^.  lOrf.  The  defendant 
and  the  plaintiff  both  carried  on  business  in  London. 
The  debt  for  which  the  action  was  brought  was  con- 
tracted in  London, 

The  defendant  was,  on  the  20th  November,  1868, 
adjudicated  a  bankrupt  by  the  Court  of  Bankruptcy  and 
Insolvency  in  Dublin,  on  the  petition  of  one  of  his 
creditors.  He  duly  attended  the  meetings  under  the 
bankruptcy  and  adjudication,  and  filed  all  the  necessary 
accounts  and  schedules.  On  the  12th  January,  1869, 
he  passed  his  last  examination  and  a  first-class  certificate 
was  signed ;  and  he  obtained  an  order  for  protection, 
which  purported  to  protect  him  until  the  12th  Feb- 
ruary next,  the  practice  of  the  Court  of  Bankruptcy  in 
Dublin  being,  as  appeared  by  his  affidavit,  to  retain  the 
certificate  of  conformity  for  one  month  after  it  was 
signed.     He  had  entered  the  name  of  the  plaintiff  in 


XXXII.   VICTORIA.  79 

the  schedule  of  his  creditors  in  respect  of  the  debt  for        1860. 
which  he  was  detained  in  custody.  Simpson 

He  was  taken  into  custody  by  the  sheriffs  of  the  city     mirIbita. 
of  London  on  the  13th  January,  and  at  the  time  of  his 
arrest  produced  and  shewed  to  the  officer  by  whom  he 
was  arrested  his  protection  granted  to  him  by  the  Court 
of  Bankruptcy  and  Insolvency  in  Ireland. 

Shaw,  on  moving  for  the  rule,  contended :  First,  that 
the  defendant  had  not  obtained  a  certificate  of  con- 
formity ;  secondly,  that  an  order  for  protection  granted 
by  the  Irish  Court  of  Bankruptcy  did  not  entitle  the 
party  to  his  dischai^e  from  arrest  in  England, 

By  The  Irish  Bankrupt  and  Insolvent  Act,  1857, 
20  &  21  Vict.  c.  60.  $,  134.,  «'  If  any  bankrupt  shall  be 
arrested  for  debt  in  coming  to  surrender,  or  shall,  after 
his  surrender,  and  while  protected  by  order  of  the  Court, 
be  so  arrested,  he  shall,  on  producing  such  protection  to 
the  officer  who  shall  arrest  him,  and  giving  such  officer 
a  copy  thereof,  be  immediately  discharged  ;'*  and  the 
officer  shall  forfeit  5/.  for  every  day  he  detains  him. 

Sect.  14f3.  "  Forthwith  after  the  bankrupt  shall  have 
passed  his  last  examination,  if  no  prosecution  shall  have 
been  directed  by  the  Court,  nor  any  charge  of  fraud 
have  been  entered  on  the  proceedings,  nor  any  objection 
to  the  signing  of  the  certificate  be  entered  in  the  Court, 
the  certificate  of  conformity  shall  be  prepared  by  the 
chief  registrar,  and  signed  by  the  Court,  and  notice  of 
the  allowance  of  such  certificate  shall  be  advertised  in 
the  Dublin  Gazette  in  such  manner  as  may  be  directed 
by  any  general  order;  but  if  any  objection  to  the 
granting  of  the  certificate  be  made  before  or  at  the  last 
examination,  then  the  Court  shall  appoint  a  public  sit- 
ting for  the  allowance  of  the  certificate  (whereof  twenty- 
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1869.  one  days  notice  shall  be  given  in  the  Dublin  Gazette\ 
Simpson  ^^^  &*  8uch  sitting  or  any  adjournment  thereof  the 
MiRABiTA.  assignees,  or  any  of  the  creditors  of  such  bankrupt,  may 
be  heard  against  the  allowance  of  such  certificate ;  and 
the  Court,  having  regard  to  the  conformity  of  the  bank- 
rupt to  the  law  of  bankruptcy,  and  to  his  conduct  as  a 
trader  before  as  well  as  after  his  bankruptcy,  and  whe- 
ther  the  allowance  of  such  certificate  be  opposed  by  any 
creditor  or  not,  shall  judge  of  any  objection  against 
allowing  such  certificate,  and  either  find  the  bankrupt 
entitled  thereto,  and  allow  the  same,  or  suspend  the 
allowance  thereof  for  any  period  not  exceeding  three 
years." 

Sect.  145.  "The  certificate  of  conformity  shall, 
subject  to  the  provisions  herein  contained,  discharge  the 
bankrupt  from  all  debts  due  by  him  at  the  date  of  the 
filing  of  the  petition  of  bankruptcy,  and  from  all  claims 
and  demands  proveable  under  the  bankruptcy :  Pro- 
vided, &c.'' 

Sect  148.  "Any  bankrupt  who  shall,  after  his  certifi- 
cate shall  have  been  allowed,  be  arrested  or  have  any 
action  brought  against  him  for  any  debt,  claim,  or  demand 
proveable  under  his  bankruptcy,  shall  be  discharged,  &c. ; 
and  if  any  such  bankrupt  shall  be  taken  in  execution  or 
detained  in  prison  for  such  debt,  claim,  or  demand,  it 
shall  be  lawful  for  any  Judge  of  the  Court  wherein 
judgment  has  been  so  obtained,  on  such  bankrupt  pro- 
ducing his  certificate,  to  order  any  officer  who  shall  have 
such  bankrupt  in  custody  by  virtue  of  8uch*execution  to 
discharge  such  bankrupt,  without  exacting  any  fee,  and 
such  officer  shall  be  hereby  indemnified  for  so  doing.' 


» 


Garth  and  Skarpe,  shewed  cause. — First.  The  certifi- 
cate of  conformity,  granted  under  stat.  20  &  21  Vict. 


XXXU.  VICTORIA.  81 

c.  60.^  which  i3  equivalent  to  an  order  of  discharge  in        1869. 
England^  operates  immediately  upon  its  being  signed.  Simpson 

Secondly.    The  certificate  of  conformity  operates  as     |^,^3„^. 
a  discharge  from  English  as  well  as  Irish  debts.     In 
PhSUps  y.  Allan  (a)  it  was  held  that  the  discharge  of  an 
insolvent  debtor  upon  a  cessio  bonorum  in  Scotland  was 
no  answer  to  an  action  brought  in  England  to  recover 
a  debt  contracted  here.   But  that  case  was  explained  by 
Ferguson  v.  Spencer  {b\  which  decided  that  under  the 
repealed  Irish  Bankrupt  Act,  6  &  7  ^.  4.  c.  14.  s,  74., 
the  terms  of  which  are  similar  to  those  of  stat.  20  &  21 
Vict  c.  60.  s.  267.,  the  right  of  suing  in  an  English 
Court  upon  a  contract  made  by  bankrupts  in  England 
with  a  person  resident  in  England  passes  to  the  assignees 
nnder  an  Irish  commission  of  bankruptcy.     The  Court 
then  called  upon 

Shaw^  to  support  the  rule. — First.  The  certificate  was 
in  effect  suspended  while  it  was  retained  in  Court,  and 
therefore  the  defendant  was  not  entitled  to  protection 
until  the  month  had  expired.  [^Cockburn  C.  J.  The 
certificate  of  conformity  bars  the  debt,  and  entitles  the 
bankrupt  to  immediate  protection.  Mellor  J.  Sect.  145 
of  Stat.  20  &  21  Vict  c.  60.  does  not  say  that  the  certi- 
ficate shall  not  take  effect  till  the  lapse  of  a  month,  or 
nntil  the  Court  shall  direct.  The  protection  order  is 
given  to  the  debtor  that  he  may  produce  it  to  the  ofiBcer 
while  the  certificate  remains  in  the  Court.] 

Secondly.  By  sect  410,  the  Act ''  shall  not  extend  to 
either  England  or  Scotland^  except  where  the  same  are 
expressly  mentioned.''  Sects.  133,  134,  which  protect 
the  bankrupt  from  arrest,  and  entitle  him,  if  arrested, 

(a)  8  B.  #  a  477.  (*)  \M,iQ.  987. 

VOL.   X*  O  B.    &   8. 
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1869.       to  be  discharged  by  order  of  a  Judge,  make  no  reference 
SiMPsoH       to  England  or  Scotland;  therefore  a  protection  order 
MiBABiTA.     granted  in  Ireland  does  not  give  protection  in  England. 
[Cockbum  C.  J.      The  eflfect   of   bankruptcy   and   the 
certificate  of  conformity  is  ubiquitous,  and  must  dis- 
charge the  bai^krupt  \ipherever   he  is.]     At   any  rate, 
the  defendant  is  not  privileged  from  arrest  in  respect 
of  the  costs^  as  they  were  not  proveable  under  his  bank- 
ruptcy ;     Maughan  v.    Vinesberg  {a),  where,  as  in  the 
present  case,  judgment  was  signed  after  the  bankruptcy. 
The  only  distinction  is,  that  there  the  costs  were  of 
a  proceeding  in  England,      [He  also  cited  1  Griffith 
and  Holmes  on  Bankruptcy,  590.]     [MellorJ.  Sect.  262, 
which  is  to  the  same  effect  as  sect.  182  of  The  Bankrupt 
Law  Consolidation  Act,  1849,  12  &  13  Vict.  c.  106., 
enacts  that  no  creditor  who  has  instituted  a  suit  for 
a  demand  prior  to  the  bankruptcy  shall  be  admitted  as 
a  creditor  under  the  bankruptcy  without  relinquishing 
the  suit,  and  that  the  proving  the  debt  is  to  be  deemed 
an  election  to  take  the  benefit  of  the  bankruptcy  '•  pro- 
vided that  such  creditor  shall  not  be  liable  to  the  pay- 
ment to  such  bankrupt  or  insolvent,  or  his  assignees, 
of  the  costs  of  such  suit  so  relinquished.''     This  would 
be  superfluous  if  the  costs  were  not  accessory  to  the 
debt.     Garth. — It  has  always  been  considered  that  the 
costs,  as  accessory  to  the  original  debt,  are  barred  by  the 
certificate ;  Shelf ord  on  Bankruptcy  and  Insolvency,  608-9, 
3rd  ed.,  citing  IVillett  v.  Pringle  {b\  Scott  v.  Ambrose  (c). 
He  also  referred  to  Ex  parte  Poucher.  In  re  Cable  {d), 
Mellor  J.     Those  cases  were  not  brought  to  the  notice 
of  the  Court  of  Common  Pleas  in  Maughan  v.  Vines- 

(a)  37  L,  J.  a  P.  210;  L.  B.  3  C.  P.  318. 

(h)  2  N.  7?.  190.  (r)  3  M.  4-  S.  326. 

{d)  1  G.  4'  J.  3a\ 
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berff  (a).]  They  were  before  stat.  12  &  13  Vict.  c.  106., 
on  which  Maughan  v.  Vinesberg  was  decided,  and  that 
decision  was  in  accordance  with  Oxlade  v.  The  North 
EaUem  Railway  Company  {b)  as  to  costs  on  a  judgment 
for  the  defendant. 


1869. 


STMP80N 

V. 

MiRABITA. 


CocKBURN  C.  J.  The  costs  are  merely  accessory  to 
the  debt^  and,  the  debt  being  barred  by  the  certificate, 
the  costs  also  are  barred  by  it.  Here  the  arrest  was  in 
respect  of  debt  and  costs^  and  therefore  was  unlawful ; 
and  the  defendant  is  entitled  to  be  discharged  in  respect 
of  both. 

Mellor  and  Hayes  JJ.  concurred. 

Rule  discharged,  without  costs. 

(a)  37  L,  J.  a  P.  210;  L.  R.  3  C.  P.  318. 
(6)  15  C.  B.  N,  8.  695. 


Ellis  against  McCormick. 


1.  The  Bankruptcy  Amendment  Act,  1868,  31  &  32  Vict.  c.  104.  8.S., 
vhicfa  enacts  that  "  no  creditor  shall  be  reckoned  in  the  computation 
dfthe  requisite  majority"  of  creditors  executing  a  deed  under  The  Bank- 
nptcy  Act,  1861,  z4  &  25  Vict.  c.  134.  *.  192.,  unless  he  proves  his  debt, 
"  ftnd  in  the  computation  of  the  requisite  value  of  such  creditors,*'  the 
amount  due  to  each  creditor,  after  deducting  the  value  of  the  securities 
held  by  him  on  the  debtor  s  property,  shall  alone  be  reckoned,  is  not 
retrospective. 

2.  The  defendant  in  1864  executed  a  deed  of  assignment  of  his  pro- 
perty to  trustees  for  the  benefit  of  his  creditors ;  it  contained  a  clause 
empowering  the  trustees  to  carry  out  contracts  which  he  had  entered 
into,  but  not  a  release.  The  deed  was  executed  by  the  requisite  majority 
of  creditors  in  value  if  the  debts  were  reckoned  exclusive  of  secured 
debts,  but  not  if  they  were  included.  In  1867,  the  plaintiff  brought  an 
action  for  a  debt  due  before  the  execution  of  the  deed,  which  was 
compulsorily  referred,  and,  the  award  being  in  his  favour,  he  signed 
jod^ent  and  issued  a  ca.  sa.  On  application  to  set  aside  the  writ  or 
stay  execution ;   Held, 

(1).  That  the  deed  was  void. 

(2).  Per  Mellor  J.,  that  if  the  deed  were  not  void  this  Court  would 
not  interfere  to  stay  execution. 

o  2 


Friday^ 
Fehruary\2i\i. 

Bankruptcy 
Act,  1861, 
24  <f  25  Vict, 
c.  134.  M.  1<,I2. 
198. 

Bankruptcy 
Amendment 
Act,  1868, 
31  #  32  Vict, 
c.  104.  *.  3. 
Deed  of  assign- 
ment. 

Requisite  value 
oj  assenting 
creditors. 
Secured 
creditors. 
Invalid  deed. 
Execution. 
Staying  pro- 
ceedings. 
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18G9. 

^[[^g         JANUARY  30.     Mellisk  obtained  a  rule  calling  on 
McCoamcK  ^^^  plaintiff  to  shew  cause  why  the  writ  of  capias 

ad  satisfaciendum^  issued  iu  this  action  should  not  be  set 
aside,  and  all  proceedings  to  execute  it  stayed,  unless 
the  plaintiff  obtained  leave  from  the  Court  of  Bankruptcy 
to  execute  it,  upon  the  ground  that  the  defendant  was 
protected  from  execution  by  virtue  of  the  certificate  of 
the  Court  of  Bankruptcy  of  the  registration  of  a  deed 
dated  the  30th  September,  1864. 

The  defendant,  on  the  30th  September,  1864,  executed 
a  deed  of  assignment  of  all  his  property  to  trustees  for 
the  benefit  of  his  creditors,  which  was  registered  on  the 
13th  October;  and  the  defendant  obtained  a  certificate 
of  registration  on  the  14th.  The  deed  contained  a 
clause  giving  power  to  the  trustees  to  carry  on  the 
works  which  he  had  contracted  to  execute  for  the 
benefit  of  the  creditors  (which  is  not  objectionable; 
see  Bailey  v.  Bowen  (a).  Wig  field  v.  Nicholson  (6)) ; 
and  also  a  clause  that  unless  a  majority  in  number 
representing  at  least  three  fourths  in  value  of  the 
creditors  of  the  defendant,  whose  debts  respectively 
amounted  to  10/.  and  upwards,  should  execute  the  deed, 
or  in  writing  assent  thereto,  within  twenty-eight  days 
from  the  date  thereof,  the  deed,  and  every  clause, 
matter  and  thing  therein  contained,  should  be  void,  and 
of  no  effect.  The  requisite  statutable  majority  in  value 
of  executing  or  assenting  creditors  was  only  obtained 
by  deducting  from  the  amount  due  to  each  secured 
creditor  the  value  of  the  securities  held  by  him  as 
directed  by  stat.  31  &  32  Vict  c.  104.  s.  3.  The  deed 
did  not  contain  a  release  of  the  defendant  No  dividend 
had  been  paid  under  it. 

(a)  8  B,  #  S.  734.  (A)  ^  B.  ^  S.  261. 
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The  plaintiflp,  who  had  not  executed  or  assented  to  the  1869. 
deed,  commenced  the  present  action  on  the  4th  July,  i,llu 
1867,  to  recover  a  debt  due  before  the  execution  of  the  McCormick. 
deed,  and  not  entered  in  the  schedule  of  debtts.  The 
action  was  referred  compulsorily  under  The  Common 
Law  Procedure  Act,  1854,  17  &  18  VicL  c.  125.  *.  3., 
and  in  April,  1868,  the  arbitrator  made  his  award  in 
fiiYOor  of  the  plaintiflF  for  674/.  On  the  1 1th  July  judg- 
ment was  signed  for  that  amount  and  costs,  which  were 
taxed  at  112/.  \9s.,  and  on  the  same  day  a  ca.  sa.  was 
issued  to  the  sheriflf  of  the  town  and  county  of  Kingston 
upon  HulL  An  application  was  made  to  the  Court  of 
Bankruptcy  to  set  aside  the  writ,  which  that  Court 
thought  it  had  not  jurisdiction  to  do ;  but  at  the  same 
time  it  did  not  give  leave  to  execute  the  writ.  After- 
wards a  similar  application  was  made  to  Pigott  B.,  at 
Chambers,  on  the  ground  that  the  plaintiff  intended 
to  make  it  available  without  first  obtaining  the  leave  of 
the  Court  of  Bankruptcy.  That  learned  Judge  refused 
to  interfere,  as  the  application  was  made  by  the  defendant 
quia  timet.  The  defendant  was  at  the  time  of  the  appli- 
cation superintending  works  in  the  Hull  Docks,  which 
he  had  contracted  to  execute,  and,  in  answer  to  inquiries 
made  of  the  sheriff  of  Kingston  upon  Hull,  it  was 
intimated  that  he  would  be  arrested  under  the  ca.  sa. 

The  Bankruptcy  Amendment  Act,  1868,  31  &  32  Vict, 
e.  104.,  which  was  passed  31st  July,  1868,  sect.  3,  enacts, 
"No  creditor  shall  be  reckoned  in  the  computation  of 
the  requisite  majority  in  number  representing  three 
fourths  in  value  of  the  creditors  of  the  debtor  executing 
such  deed  or  instrument  unless  he  proves  his  debt  by 
affidavit  or  declaration  in  the  manner  and  subject  and 
according  to  the  provisions  to  be  prescribed  by  general 
orders;  and  in  the  computation  of  the  requisite  value 
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1869.  of  such  creditors,  and  for  all  other  purposes  of  the  deed, 
ElliT  ^^^  amount  due  to  eanh  creditor,  after  deducting  the 
McCoRMicK.  ^*^^®  ^^  ^^®  securities  held  by  him  on  the  debtor's 
property,  shall  alone  be  reckoned  ;  and  notwithstanding 
anything  in  The  Bankruptcy  Act,  1861,  the  time  for 
the  production  and  leaving  of  any  such  deed  or  instru- 
ment at  the  office  of  the  chief  registrar  as  therein 
provided  shall  be  twenty-eight  days  from  the  day  of 
the  execution  thereof  by  the  debtor,  or  such  further 
time  as  the  Court  may  allow." 

Sect  15.  "  This  Act  shall  commence  and  take  eflfect 
on  the  11th  day  of  October,  1868,  and  shall  be  construed, 
together  with  so  much  of  The  Bankrupt  Law  Consoli- 
dation Act,  1849,  The  Bankruptcy  Act,  1854,  and 
The  Bankruptcy  Act,  1861,  as  is  in  force,  as  one  Act, 
and  may  be  cited  for  all  purposes  as  The  Bankruptcy 
Amendment  Act,  1868.^' 

Quoin  and  R.  G.  Williams  shewed  cause. — The  deed 
was  not  executed  by  the  statutable  majority  of  creditors, 
for  under  The  Bankruptcy  Act,  1861,  24  &  25  Vict 
c,  134.  s.  192.,  in  estimating  the  requisite  majority  in 
value  of  assenting  creditors,  the  value  of  securities  held  by 
them  is  to  be  taken  into  account,  Whittaker  v.  Lowe,  on 
appeal  (a);  therefore  the  deed  is  void  by  the  express 
proviso  contained  in  it,  as  well  as  under  the  statute.  If 
the  deed  had  contained  a  release  the  defendant,  in  order 
to  avail  himself  of  it,  must  have  pleaded  it,  Rossie  v. 
Bailey  (b),  but,  not  being  executed  by  the  statutable 
majority,  it  would  have  been  no  answer;  and  the 
omission  of  a  release  in  the  deed  cannot  place  him  in  a 
better  position.  Though  the  Court  of  Bankruptcy 
would    not   interfere   on    behalf   of   a    non-assenting 

(a)  4  H.  i-  C.  109.  (A)  8  B.  ^'  S.  748. 


XXXII.    VICTORIA.  87 

creditor  who  had  allowed  an  invalid  deed  to  be  acted        1869. 
upon  for  some  time,  Ex  parte  Banfieldy  in  re  EUis  (a),        Ellis 
the  plaintiff's  legal   right  remains,  and  the  certificate    McCormiok. 
is  no   bar    to  his  execution;    Baker  v.   Painter    [b). 
[He  also  cited  Ilderton  v.  Jewell  (c),  Leigh  v.  Pendle- 
^9  (l^y]     The  sheriff  is  not  justified  in  discharging 
a  debtor  from  arrest  upon  the  production  of  a  certi- 
ficate where  the  debt  for  whieh  the  ca.  sa.  issued  is 
not  comprised  in  the  deed ;  Dignam  v.  Baily  {e).     At 
any  rate  the  sheriff  may  levy  for  the  costs,  for  here  was 
no  discharge  of  the  debt  as  in  Simpson  v.  Mirabita  (/), 
but  only   a  statutable  mode  of  preventing  process  of 
execution  being  available.     The  plaintiff  could  not  have 
proved  under  the  bankruptcy  for  these  costs,  as  stat 
12  &  13  Vict.  €.  106.  s.  181.  applies  to  the  costs  incurred 
in  obtaining  a  judgment  before  bankruptcy.     Further^ 
the  present  application  was  not  made  within  a  reasonable 
time. 

W.  H,  Harrison,  in  support  of  the  rule. — Though  the 
deed  was  not  executed  by  the  majority  of  creditors  in 
value  required  by  stat.  24  &  25  Vict.  c.  134.  s.  192., 
Stat  31  &  32  Vict.  c.  104.,  which  by  sect.  15.  is  to  be 
construed  as  one  Act  with  stat.  24  &  25  Vict.  c.  134.,  has 
declared  by  sect.  3  that  the  debts  after  deducting  the  value 
of  the  securities  shall  alone  be  reckoned,  and  that  enact- 
ment is  not  limited  to  deeds  executed  subsequently  to 
the  Act.  It  adopts  the  rule  which  always  prevailed  in 
bankruptcy,  though  the  Courts  yielded  to  the  language 
of  stat.  24  &  25  Vict.  c.  134.  s.  192.  in  opposition  to  it. 

(a)  3o  L.  J.  Bank,  12:  L.  H.  1  Chaiw.  App.  104. 
(*)  L.  H.  2  C.  P.  492.  \,c)  14  C.  B.  S.  S.  665. 

(-/)  15  a  B.  N.  S.  815.  {c)  8  B.  4'  S.  744. 

(/)  See  the  preceding  case. 
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1869.  Stat.  81  &  82  Vict  c.  104  s.  3.,  when  construed  retrospec- 
Ellis  tively,  does  not  alter  any  legal  right;  and  it  is  reasonable 
McCoRMicK.  ^  8^^®  i*  *  retrospective  operation  for  the  purpose  of 
affording  protection  to  the  defendant  under  this  deed^ 
the  trusts  of  which  have  been  carried  out  for  several 
years.  This  is  a  proper  subject  to  be  taken  into  con- 
sideration by  the  Court  of  Bankruptcy  when  an  appli- 
cation is  made  to  it  for  leave  to  issue  execution  or 
execute  the  writ.  [Hannen  J.  The  question  is  as  to 
the  intention  of  the  Legislature ;  what  is  the  object  of 
the  clause  in  sect.  15  postponing,  the  operation  of  the 
Act?]  That  has  reference  only  to  those  matters  which 
are  to  be  prospective^  e.g.^  the  new  conditions  which 
by  sect.  1  are  to  be  observed  in  order  to  make  deeds 
between  a  debtor  and  his  creditors  binding  on  all  his 
creditors.  The  words  ''such  deed  or  instrument''  in 
sect.  3  mean  a  deed  or  instrument  as  described  in  The 
Bankruptcy  Act^  1861.  Sect.  5  also  applies  to  past 
deeds.  Sect.  7,  which  is  clearly  retrospective,  shews  the 
policy  of  the  Act.     [He  also  referred  to  sect.  11.] 

Secondly,  the  Court  will  at  least  stay  the  execution  of 
the  writ,  as  the  Court  of  Bankruptcy  if  applied  to  would 
not  give  leave  to  issue  execution ;  In  re  Thatcher^  ex 
parte  Thatcher  (a).  [Mellor  J.  Is  there  any  instance 
in  which  the  Court  has  interfered  on  the  application  of 
a  defendant  quia  timet?]  Not  under  this  Act;  but 
unless  the  Court  protects  the  defendant  from  arrest  stat. 
24  &  25  Vkt.  c.  134.  will  not  give  him  any  protection. 
[Mellor  J.  Sect.  198  only  says  that  after  notice  of  the 
filing  and  registration  of  the  deed  no  process  shall  be 
availahJe  without  leave  of  the  Court.  Quairu — The  plain- 
tiff is  willing  to  waive  this  point]  Further,  there  has 
been  an  acquiescence  of  the  plaintiff  in  the  deed,  and 

{a)  36  L.  J,  Bank,  14;  X.  R.  2  Chanc.  App,  93. 
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be  has  taken  the  chance  of  getting  a  benefit  under  it^        18G9. 
and  therefore  ought  not  now  to  be  allowed  to  say  that        elus 
it  is  a  nullity.     The  present  proceeding  to  enforce  the  McCormick. 
judgment  is  like  abandoning  a  fieri  facias  issued  on  a 
judgment  and  taking  out  a  ca.  sa.,  which  the  plaintiff 
is  not  allowed  to  do. 

Mellor  J.  This  rule  must  be  discharged.  If  the 
point  which  occurred  to  us  late  in  the  discussion  had 
been  insisted  on  by  the  counsel  for  the  plaintiff*^  I  should 
have  been  of  opinion  that  we  ought  not  to  interfere,  for 
it  may  be  that  the  plaintiff  will  never  get  the  writ 
executed,  and  therefore  our  decision  on  the  question 
which  has  been  argued  is  not  to  be  taken  as  a  precedent 
for  applying  to  set  aside  a  writ  for  arresting  a  defendant 
quia  timet  (a). 

The  question  whether  the  deed  is  valid  is  one  of 
considerable  importance,  and  as  it  depends  purely  on 
the  construction  of  stat  31  &  32  Vict  c.  104.  s.  3.,  we 
oaght  not  to  refuse  to  give  our  opinion  on  it.  I  am 
of  opinion  that  sect.  3  is  not  retrospective.  Sect.  11 
indeed  is  so,  for  it  has  express  words  to  make  it  apply 
to  matters  under  the  recited  Act,  24  &  25  Vict, 
e.  184.,  and  the  amending  Act  But  the  1st,  3rd, 
5th  and  7th  sections  bear  the  construction  that  it 
was  not  intended  that  they  should  operate  retrospec- 
tively. Clear  words  are  required  to  make  an  enact- 
ment which  is  primfi  facie  prospective  operate  retro- 
spectively; and  I  cannot  find  in  sect.  3  words  indicating 
such  an  intention.  Sect.  1  requires  certain  additional 
conditions  to  be  observed  on  the  part  of  the  debtor,  and 
though  the  words  are  general,  it  can  only  be  intended 

(a)  Sea  Harding  y.  In^kip,  38  L.  J,  Exch.  81 ;  L.  /?.  4  Exvh.  80. 


99  [HILARY  VACATION.] 

1869.  to  apply  to  future  deeds.  Sect.  3  mentions  ^'such 
Ellis  ^^^  or  instrument,'^  that  is,  a  deed  for  which  provision 
McCoRMicK.  ^®  naade  by  the  Act,  which  is  a  future  deed ;  and,  as  I 
read  it,  prescribes  that  as  thereafter  the  creditor  is  to 
verify  the  debt  for  which  he  proves  by  affidavit  or 
declaration,  so  thereafter,  in  computing  the  requisite 
value  of  creditors,  the  value  of  securities  is  to  be 
deducted.  Sect  5  uses  the  same  words  which  Mr. 
Harrison  relies  on  in  sect  3,  *^  any  creditor  of  a  debtor 
executing  any  such  deed''  not  '^  who  has  executed  any 
such  deed."  The  language  bears  a  contrary  interpretation 
to  that  required  by  the  language  in  sect.  11.  Mr. 
Harrison  is  obliged  to  contend  that  this  mode  of  com- 
putation must  be  adopted  in  every  deed  which  existed 
before  and  after  the  statute.  But  to  hold  that  would 
have  the  effect  of  setting  up  a  deed  which,  previously 
to  the  passing  of  the  statute,  was  bad.  Moreover,  by 
sect.  15,  the  statute  which  was  passed  on  the  3l5t  July 
is  not  to  take  effect  until  the  11th  October^  and  its 
operation  would  not  be  postponed  if  the  contention  of 
Mr.  Harrison  prevailed. 

Hannen  J.  It  is  a  well  settled  maxim  of  construction 
that  new  legislation  applies  to  future  and  not  to  past 
transactions,  unless  a  contrary  intention  very  clearly 
appears.  Mr.  Harrison  properly  says  that  some  of  the 
sections  in  stat.  31  &32  Fict,  c,  104.  are  prospective  and 
others  retrospective ;  and  he  urges  that  sect.  3,  though  it 
may  be  either,  is  from  the  reason  of  the  thing  retrospec- 
tive, as  the  effect  is  to  make  deeds  good  which  would 
not  otherwise  be  so.  But  this  would  cause  so  great  a 
change  in  the  rights  of  parties  as  they  existed  under 
the  old  law  as,  if  intended,  would  not  have  been  left 
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to  conjecture.  There  is  also  an  argument  against  the  1869. 
construction  he  contends  for,  that  it  would  make  some  ^^i^ 
deeds  invalid  which  before  were  valid,  and  this  would    .,  ^  ^• 

McCORMICK. 

introduce  great  confusion  in  the  rights  of  parties  as 
thej  were  supposed  to  exist.  Therefore  this  is  not  a 
case  in  which  the  Legislature  intended  to  enact  retro- 
spectively. 

Rule  discharged. 


The  Queen  against  Russell.  Saturday, 

^  ^  January  2STi\. 

By  Btat  1  W.  4'  -W.,  c-  21.  s.  6.,  if  a  clerk  of  the  peace  misdemean       iir  ^a.  tlt 
himself  in  the  execution  of  his  office,  and  a  complaint  and  charge  in    ^  Z.'  ^  w^' 
writing  be  exhibited  against  him  to  the  Quarter  Sessions,  they  may   c-  21.  «.  ". 
"  npon  examination  and  due  proof  thereof,  openly  in   their  Quarter    Clerk  of  the 
Sessions  discbarge  him  firom  his  office."     Quo  warranto.    Plea.  That  a  p^^c^- 
complaint  and  charges  in  writing  of  baring  misdemeaned  himself  in  the   Misdemeanour 
execution  of  his  office  were  duly  exhibited  against  the  relator  to  the   ***^  office, 
Qoarter  Sessions ;  that  upon  examination  and  due  proof  of  the  complaint  Discharge  by 
ind  charees,  an  order  was,  pursuant  to  the  statute,  duly  made  by  the   Quarter  aeS' 
Quarter  Sessions,  and  entered  of  record.    The  plea  set  out  the  order  sums. 
which  stated  the  complaint  and  charges,  viz.,  that  the  Quarter  Sessions  Review  of 
had  ordered  a  sum  of  money  to  be  paid  to  the  county  solicitor  for  costs  decision  tn 
incurred  by  them  in  a  litigation  with  the  relator  and  that  he  had  unlaw-  superior  Court. 
fully  and  contumaciously  refused  to  record  it,   &c. ;    and  that  upon   Q"o  warranto, 
examination  of  the  complaint  and  charges  &c.  the  Quarter  Sessions  Pleadings. 
adjudged  them  proved,   and  that  the  relator  had  been  guilty  of  the  Special  verdict, 
misdemeanours  in  the  execution  of  his  office,  and  they  therefore  openly 
in  Court  discharged  him  from  his  office.     Averments.     That  thereupon 
the  office  became  vacant,  and  that  the  defendant  was  appointed  to  it. 
Replication.  That  there  was  not  before  the  Quarter  Sessions  such  or  any 
proof  or  evidence  of  the  complaint  and  charges  in  writing  pursuant  to 
the  statute.    A  special  verdict  found  the  focts,  and  concluded  with  the 
c<>mmon  form  of  question  whether  there  was  before  the  Quarter  Sessions 
"such  proof  or  evidence  of  the  complaint  and   charges  in   writing" 
pursuant  to  the  statute  as  the  defendant  "  hath  in  his  plea  alleged,"  &c. 
Held, 

1.  That  the  complaint  and  charges  against  the  relator  amounted  to  a 
eharge  of  misdemeanour  in  the  execution  of  his  office  within  the  statute. 

2.  That,  as  the  Quarter  Sessions  had  jurisdiction  to  enquire  into  and 
decide  upon  the  complaint  and  charges,  and  the  essentials  of  justice 
were  observed,  and  there  was  a  record  of  the  Quarter  Sessions  that  the 
relator  bad  been  discharged  from  the  office  and  the  defendant  appointed 
to  it,  this  Court  could  not  review  their  decision. 

3.  Per  Cockbum  C.  J.  Even  if  the  essentials  of  justice  were  not 
observed,  quo  warranto  was  not  the  appropriate  remedy ;  and  quaere, 
whether  there  was  any  remedy  ?  but  if  there  were  it  was  by  certiorari. 

5.  Semhle.  In  quo  warranto  the  defendant  cannot  plead  and  demur  to 
the  information. 
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1869.        INFORMATION  in  the  nature  of  a  quo  warranto  on 
Tb  QuEBN^        *^^  relation  of  H.  A.  Wildes  against  the  defendant, 
V-  for  using  and  exercising  the  office  of  clerk  of  the  peace 

for  the  county  of  Kent. 

Plea.  That  before  and  at  the  time  of  the  making  of  the 
order  after  mentioned  H.  A,  IVildes  had  been  the  clerk 
of  the  peace  for  the  county,  and  that  on  the  4th  Aprils 
1865,  a  certain  complaint  and  charges  in  writing  of 
having  misdemeaned  himself  in  the  execution  of  his  office, 
to  wit,  the  complaint  and  chaises  in  writing  in  the  order 
particularly  mentioned  and  referred  to,  were  pursuant 
to  the  statute  in  that  behalf  duly  exhibited  against  him, 
of  which  he  then  had  due  notice,  by  L.  D,  Wigan,  to 
the  justices  of  the  peace  for  the  county  duly  assembled 
in  General  Quarter  Sessions,  which  Court  was  by 
successive  adjournments  continued  to,  and  holden  on, 
the  23rd  May,  and  that  on  that  day^  by  the  consideration 
and  judgment  of  the  justices  in  that  Court  assembled, 
upon  examination  and  due  proof  of  the  complaint  and 
charges,  and  in  the  presence  and  hearing  of  H.  A. 
Wildes^  and  upon  hearing  what  was  alleged  and  insisted 
upon  by  him  and  on  his  behalf,  a  certain  order  was, 
pursuant  to  the  statute  in  that  behalf,  duly  made  by 
the  last  mentioned  Court  of  Quarter  Sessions,  and 
entered  of  record,  &c.  [The  plea  then  set  out  the 
order,  which  stated  that  L.  D.  Wigan,  treasurer  of  the 
county,  exhibited  before  the  justices  in  their  Court 
of  Quarter  Sessions,  in  the  presence  and  hearing  of 
//.  A,  fVildes^  a  complaint  and  charges  in  writing 
against  him,  alleging  that  on  the  10th  January  the 
annual  General  Session  of  the  Peace  for  the  county  was 
duly  holden;  that  he,  then  being  clerk  of  the  peace,  was 
present  at  that  Court  in  execution  of  his  office ;  that 
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tlie  jasiices  then  duly  and  lawfully  and  in  open  Court,  1869. 
and  in  the  ordinary  course  of  the  business  of  that  The  Queen 
Court,  ordered  that  the  sum  of  169/.  I6s.  6d.,  then  due  ^^nzu^ 
and  payable  out  of  the  rates  of  the  county  to  one 
F.  Scudamore  for  professional  services  rendered  as 
an  attorney  at  law  and  solicitor,  and  money  paid  on 
account  of  the  general  business  of  the  county,  should  be 
paid  to  him  by  L.  D.  fVigany  as  treasurer,  all  which 
premises  H.A.  Wildes  then  well  knew  ;  that  it  then  and 
there  became  and  was  his  duty  as  clerk  of  the  peace  in 
the  execution  of  his  office  to  enter  and  record  that  order 
on  the  minutes  and  proceedings  of  the  Court  within  a 
reasonable  time  after  the  making  of  it;  that  H.  A. 
fFildes,  on  the  last  mentioned  day,  and  from  the  last  men- 
tioned day  continuously  down  to  the  time  of  exhibiting 
the  complaint  and  charges,  unlawfully,  wilfully,  wrong-i 
fully,  maliciously  and  contumaciously,  and  in  breach  of 
the  duties  of  his  office  of  clerk  of  the  peace,  and  without 
reasonable  excuse  or  just  or  lawful  cause,  and  actuated 
by  improper  motives,  refused  and  continued  to  refuse 
to  enter  and  record  the  order  of  the  Court  for  the  pay- 
ment of  the  sum  of  169/.  16s.  6d.  to  F.  Scudamore,  on 
the  minutes  and  proceedings  of  the  Court  of  Annual 
General  Session  of  the  Peace,  although  a  reasonable 
time  for  the  making  of  such  entry  and  record  had  long 
smce  elapsed,  and  so  had  misdemeaned  himself  in  the 
execution  of  his  office,  contrary  to  the  form  of  the  statute 
in  such  case  made  and  provided.  The  order  then  stated 
a  second  refusal  by  H.  A,  Wildes  to  record  the  order  for 
payment  at  an  adjourned  Sessions  held  on  the  13th  March, 
1865.  And  also  that  it  became  and  was  the  duty  of  H.  A. 
Wildes  as  clerk  of  the  peace  in  the  execution  of  the 
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1869.  duties  of  his  ofl&ce,  after  the  justices  had  verbally  ordered 
The  QuBBN  *li6  payment  to  be  made  by  the  treasurer  to  F.  Scuda- 
BussELL.  ^^^^  °^  ^^^  ®^™  ^^  1691.  I6s.  6d.,  to  draw  up  on  paper, 
and  sign  and  cause  to  be  delivered  to  the  treasurer 
within  a  reasonable  time  in  that  behalf^  a  formal  order 
or  certificate  ordering  and  authorising  him  to  pay  the 
sum  to  F.  Scvdamore.  Averment  of  a  request  by  the 
treasurer  to  H.  A.  Wildes  as  clerk  of  the  peace,  to 
deliver  to  him  the  formal  order  or  certilScate.  Yet  that 
H.  A.  fVUdes,  well  knowing  the  premises,  but  in  breach 
of  his  duty  as  clerk  of  the  peace  in  the  execution  of  his 
office  unlawfully,  wilfully,  wrongfully,  maliciously  and 
contumaciously,  without  any  reasonable  cause,  or  just 
or  lawful  excuse,  and  actuated  by  improper  motives,  had 
neglected  and  refused  to  draw  up  on  paper,  and  sign 
and  cause  to  be  delivered  to  the  treasurer  any  order 
or  certificate  authorizing  and  ordering  him  to  pay  the 
sum  to  F.  Scudamore^  and  so  had  misdemeaned  himself 
in  the  execution  of  his  office,  contrary  to  the  form  of 
the  statute  in  such  case  made  and  provided.  And  also 
that  it  was  the  duty  of  //.  A.  Wildes,  in  the  execution 
of  his  office  of  derk  of  the  peace  to  enter  and  record 
and  draw  up  on  paper,  and  cause  to  be  delivered  to  the 
treasurer  for  the  county  all  orders  lawfully  made  by  the 
justices  at  the  General  Session  of  the  Peace  for  the 
county  on  the  treasurer  for  payment  of  moneys  out  of  the 
rates  of  the  county ;  and  that  the  justices  in  their  annual 
General  Session  on  the  10th  January,  1865,  duly  and 
lawfully  made  an  order  on  the  treasurer  for  payment  to 
F.  Scudamore  of  the  sum  of  169/.  16*.  6d.  out  of  the 
rates  of  the  county ;  all  which  H.  A.  Wildes  then  well 
knew  ;  but  that  he  in  breach  of  his  duty  of  clerk  of  the 
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peace  unlawfully,  wilfully,  wrongfully,  maliciondy  and        1869. 
contumacionsly,  and  actuated  by  improper  motives,  with-     TheQusBH 
out  any  just  cause  or  excuse  refused  to  perform  his  duty      rumkll. 
and  to  enter  and  record  the  order  of  the  justices  or  to  draw 
up  on  paper  and  cause  to  be  delivered  to  the  treasurer 
the  order,   and   so  had  misdemeaned   himself  in  the 
execution  of  his  oflSce,   contrary   to  the  form  of  the 
statute.     And  after  the  exhibitiug  of  the  complaint  and 
charges  in  ¥rriting  the  justices  for  the  county  in  their 
Court  of  Greneral  Quarter  Sessions  of  the  Peace  ordered 
and  directed  the  complaint  and  charges  to  be  delivered, 
and  the  same  were  then  delivered,  into  the  hands  of 
ff.  A.    Wildes,     And  it  was   further  ordered  bv  the 

m 

Court  in  his  presence  and  hearing  that  time  should  be 
given  to  him  to  prepare  and  make  his  defence  to  the 
complaint  and  chaises,  and  that  a  day  should  subse- 
quently be  fixed  for  hearing  and  adjudicating  upon 
them.  The  order  then  stated  the  proceedings  in  Quarter 
Sessions,  by  which  the  23rd  May  was  fixed  for  that 
purpose,  of  which  H.  A.  Wildes  had  due  notice ;  and 
that  the  Court  was  duly  continued  to  and  holden  by 
adjournment  on  the  23rd  May.  And  on  that  day,  upon 
due  examination  of  the  complaint  and  charges  in 
writing  openly  in  Court,  and  of  the  several  matters  and 
charges  alleged  and  charged  against  H.  A.  Wildes  as 
derk  of  the  peace,  and  upon  full  hearing  and  examina- 
tion of  witnesses  and  other  due  proofs  touching  the 
complaint  and  the  several  charges  against  H.  A.  Wildes 
in  the  complaint  and  charges  in  writing  contained, 
openly  in  the  Court  of  General  Quarter  Sessions,  in 
the  presence  and  hearing  of  H.  A.  Wildes^  and  of  his 
counsel  who  attended  in  the  Court  on  his  behalf  and 
made  a  defence  for  him,  and  upon  hearing  what  was 
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18G9.  alleged  and  insisted  upon  by  H.  A.  Wildes  and  his 
The  Queen  counsel  in  his  defence,  the  justices  in  their  Court  of 
RuMELL  Quarter  Sessions  adjudged  and  found  that  the  complaint 
and  charges  in  writing,  and  all  and  every  the  allega- 
tions and  ayermentSj  matters  and  things  in  the  same 
contained  had  been  duly  proved  before  them,  and  were 
true,  and  that  H,  A.  Wildes  had  been  duly  proved  to 
be  and  was  guilty  of  the  several  misdemeanours  in 
the  execution  of  his  office  of  clerk  of  the  peace  in 
the  complfidnt  and  charges  in  writing  alleged;  and 
the  last  mentioned  justices  did  then  therefore  openly 
in  the  Court  of  Quarter  Sessions,  on  account  of  the 
said  misdemeanours  and  of  each  of  them  so  proved, 
discharge  H.  A.  Wildes  from  his  office  of  clerk  of 
the  peace  for  the  county,  pursuant  to  the  statute.] 
Averments.  That  H.  A*  Wildes  was  thereupon,  by 
virtue  and  in  pursuance  of  the  order,  and  pursuant  to 
the  statute,  discharged  and  amoved  from  his  office,  and 
that  the  office  became  and  was  void  and  vacant,  and 
that,  the  office  being  so  void  and  vacant,  on  the  6th  June^ 
1865,  Viscount  Sydney^  then  being  the  custos  rotulonim 
of  the  county,  to  whom  it  then  of  right  belonged  to 
nominate,  elect,  and  appoint  the  clerk  of  the  peace  for 
the  county,  pursuant  to  the  statute  in  that  behalf,  did 
by  a  deed  poll  sealed  with  his  seal  (profert  thereof), 
duly  nominate,  elect  and  appoint  the  defendant  to  be 
the  clerk  of  the  peace  for  the  county,  &c. 

Replication.  That  there  was  not  before  or  at  the 
Court  of  General  Quarter  Sessions  holden  on  the  23rd 
May^  1865,  such  or  any  proof  or  evidence  of  the  com- 
plaint and  chains  in  writing  pursuant  to  the  statute. 

Issue. 

On  the  trial,  before  Cochbum  C.  J.,  at  the  Sittings  in 
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Middlesex  after  Hilary  Term,  1868,  it  was  agreed  that        1869. 
the  facts  should  be  stated  in  a  special  verdict.  The  Quekh 

The  special  verdict  found  that,  with  the  sanction  of  slvIbkll, 
the  Court,  it  had  been  agreed  by  the  Queen's  Coroner 
with  the  consent  of  H.  A.  Wildes  on  behalf  of  the 
Crown  with  the  defendant,  in  order  to  obviate  the 
necessity  of  amending  the  replication,  that  no  other 
objection  should  be  raised  on  the  information  on 
behalf  of  the  Crown,  except  that  specified  in  the  rule 
nisi,  which  was  to  the  effect  that  there  was  no  evidence 
before  the  justices  who  made  the  order  for  the  discharge 
or  dismissal  of  H.  A.  Wildes,  that  he  had  absolutely  and 
oontnmaciously  refused,  as  alleged  in  the  complaint  and 
charges. 

The  special  verdict  further  found  that  at  the  Quarter 
Sessions  held  on  the  23rd  May,  1865,  before  the  justices 
for  the  county,  then  and  there  duly  assembled  on  the 
hearing  and  examination  of  the  complaint  and  charges 
in  writing  against  H.  A.  Wildes,  then  present,  there  were 
given  in  evidence  by  L,  D.  Wigan,  the  prosecutor  of 
the  complaint  and  charges,  and  in  support  of  the  same, 
the  following,  among  other  documents. 

A  report  made  by  a  committee  of  justices  appointed 
by  the  Quarter  Sessions,  called  the  Finance  Committee, 
and  presented  to  the   Quarter   Sessions  on  the  12th 
Jfanuary,  1864,   on   the   subject  of  the  duties  which 
riiould   be  performed  by  the  county  solicitor  as  dis- 
tinguished from  those  of  the  clerk  of  the  peace.     An 
order  of  Quarter  Sessions  made  on  the  same  day,  in 
pursuance  of  the  recommendation  in  that  Report,  '^  that 
the  clerk  of  the  peace  perform  those  duties  only  which 
legally  appertain   to  his  office.     That  Mr.  Scudamore 
be  instructed    from   time  to    time  to    perform   such 

VOL.   X.  H  B.    &   8. 
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1869.        other  business  as  the  Court  may  require,  and  that  the 
The  QusEM    clerk  of  the   peace  hand  over  to  Mr.  Scudamare  all 
Russell.      P^P^^s  in  his  possession  relating  to  professional  business 
which  he  has  performed  for  the  county." 

A  report  made  by  the  Finance  Committee^  and  pre- 
sented to  the  Quarter  Sessions  on  the  12th  Aprils  1864^ 
on  the  question  of  the  clerk  of  the  peace's  salary^  asking 
the  Court  for  power  to  take  such  proceedings  as  cir- 
cumstances might  require,  in  reference  to  transport 
fees  received  by  the  clerk  of  the  peace.  An  order  of 
Quarter  Sessions  made  on  the  same  day  giving  that 
power. 

A  report  made  by  the  Finance  Committee,  and  pre- 
sented to  the  Quarter  Sessions  on  the  23rd  June,  1864, 
recommending  the  Court  to  demand  immediate  repay- 
ment of  the  amount  of  those  fees  ^'  improperly  received 
by  the  clerk  of  the  peace,  and  in  default  of  such  repay- 
ment to  order  that  the  accruing  salary  of  the  clerk  of 
the  peace  be  retained  till  the  debt  be  discharged,  and 
also  that  any  claim  which  he  may  have  upon  the  county 
for  business  not  included  in  the  salary  be  applied  in 
liquidation  of  the  said  sum  until  it  be  wholly  paid  back 
to  the  county."  A  statement  read  by  H.  A.  Wildes  to 
the  Quarter  Sessions  on  the  same  day.  An  order  of 
Quarter  Sessions  made  on  the  same  day  after  hearing 
the  report  and  statement,  '•  That  this  subject  and  the 
statement  of  the  clerk  of  the  peace  thereon  be  referred 
to  the  Finance  Committee  for  their  further  considera- 
tion." 

A  report  made  by  the  Finance  Committee,  and  pre- 
sented to  the  Quarter  Sessions  on  the  25th  July,  1864, 
expressing  their  strong  conviction  of  the  propriety  of 
the  course  they  had  recommended  the  Court  to  adopt. 
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A  Btatement  read  by  H.  A.    Wildes  to   the  Quarter       1869. 


on  the  same  daj.  Au  order  of  the  Quarter  The  Quebh 
Sessions,  made  on  the  same  day^  ''that  so  much  rubbvll. 
of  the  report  of  the  Finance  G)mmittee  presented 
to  the  last  annual  General  Session  as  relates  to  the 
question  of  transport  fees  and  the  statements  of  the 
derk  of  the  peace  then  made  to  the  Court  in  reply 
thereto,  also  the  report  thereon  submitted  to  this 
Sessions^  and  any  observations  which  the  clerk  of 
the  peace  may  make  thereon  or  in  reply  thereto,  be 
printed  and  sent  to  the  acting  justices  of  the  county, 
and  that  the  subject  thereof  be  taken  into  consideration 
at  the  next  adjournment  of  this  Court/' 

A  report  made  by  the  Finance  Committee,  and  pre- 
sented to  the  Quarter  Sessions  on  the  25th  October, 
1864,  recommending  the  Court  not  to  make  any  order 
for  payment  to  the  clerk  of  the  peace  of  his  quarter's 
salary,  and  certain  other  sums  due  to  him  for  business 
done,  but  to  give  him  notice  that  they  had  set  ofi  a 
sum  which  tiiey  were  advised  he  had  wrongfully  obtained 
from  the  treasurer  in  respect  of  transport  fees,  and  that 
if  he  still  maintained  his  right  to  those  fees  in  addition 
to  his  salary,  they  were  willing  to  try  the  question  in  the 
most  convenient  way  that  covld  be  devised.  An  order 
of  the  Quarter  Sessions  made  on  the  same  day,  in  con- 
formity with  the  recommendation  in  that  report. 

A  rule  of  this  Court,  in  Michaelmas  Term,  November 
10th,  calling  on  the  justices  of  Kent  to  shew  cause 
why  a  writ  of  mandamus  should  not  issue,  commanding 
them  to  make  and  issue  an  order  or  authority  to  the 
treasurer  of  the  county,  directing  him  to  pay  to  //.  A. 

Wildes,  the  clerk  of  the  peace  of  the  county,  the  suras 
of  money  therein  mentioned. 

B  2 
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1869.  ^  report  made  by  F.   Scudamore  to  the   Quarter 

The  QuEEM     Sessions  on  the  \0^  January,  1865,  stating  the  decision 
Ru8s  ^^  ^^^'  Court  in  the  preceding  Mich.  Term,  November  5S4, 

that  the  transport  fees  were  included  in  the  salary  of 
the  clerk  of  the  peace,  but  that  he  was  entitled  to  have 
credit  for  so  much  as  had  been  received  by  the  county 
from  the  Treasury ;  whereupon  the  rule  was  discharged. 
A  report  made  by  the  Finance  Committee  to  the 
Quarter  Sessions  on  the  same  day,  presenting  the  bills 
of  the  clerk  of  the  peace  and  the  county  solicitor,  &;c., 
which  they  had  examined  and  signed,  and  recommending 
the  Court  to  order  them  to  be  paid. 

A  receipt  for  the  balance  signed  by  H.  A.  fVildes. 
The  following  bill  of  charges  of  F,  Scudamore  ; 
•*  The  Justices  of  Kent  to  F.  Scudamore. 
**  Professional  services  rendered,  and  money    £.     s.     d, 
paid  on  account  of  the  general  business 
of  the  county,  from  the  28rd  November^ 
1863,  to  the  2nd  December,  1864,  the  par- 
ticulars of  which  have  been  delivered  to 
the  Finance  Committee,  and  approved  by 
them."  169  16    6 

Which  document  or  bill  was  marked  on  the  back  with 
the  initials  of  two  justices,  members  of  the  Finance 
Committee,  and  with  the  words  "  Seen  and  allowed"  in 
the  handwriting  of  the  clerk  of  H.  A.  Wildes^  and  with 
the  signatures  of  three  justices  of  the  peace,  who  were 
present  at  the  Court  of  Annual  General  Session  of  the 
Peace,  held  on  the  10th  January^  1865. 

Also  the  following  letters  : 
//.  A.  Wildes  to  the  Earl  of  Romney,  Chairman  of  the 
Quarter  Sessions. 

'*  Maidstone,  January  24th,  1865. 
"  My  Lord. — Amongst  the  miscellaneous  bills  recom- 
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meuded  for  paymeut  in  the  report  of  the  Finance  Com-        1809. 
mittee  to  the  last  Court  of  General  Sessions  is  a  bill    The  Qukkm 
of  Mr.  Scudamore  for  169i  16*.  6rf.     That  bill  was  not       Rugi^^ix. 
presented  to  the  Court  in  the  usual   manner  for  the 
approval  of  the  Court,  but  I  find  only  a  short  note  of 
the  purport  of  the  bill  signed  by  Mr.  Scudamore,  and 
mentioning  that  the  particulars  had  been  delivered  to 
the  Finance  Committee  and  approved  by  them.     With 
reference  to  what  has  appeared  in  previous  reports  of 
the  Finance  Committee  and  the  discussions  which  have 
occurred^  I  must  necessarily  infer  that  a  considerable 
portion  of  the  amount  of  this  bill  has  arisen  by  measures 
adopted  by  the  Finance  Committee  without  any  legal 
authority^  and  in  opposition  to  the  letter  and  spirit  of 
the  Act  of  Parliament,  by  which  the  charges  upon  the 
county  rate  are  regulated  and  restricted.     I  have,  there- 
fore, considered  it  my  duty  not  to  enter  in  the  proceed- 
ings of  the  Court  an  order  for  the  payment  of  this  bill, 
but  to  report  to  the  next  Court  of  General  Sessions  on 

the  subject. 

*'  T  am,  &c., 

«^.  A.  Wildtsr 
F.  Scudamore  to  H.  A.  Wildes. 

*^  Maidstone,  26th  January,  1865. 
''  Dear  Sir. — Lord  Romney  has  handed  me  your  letter 
of  the  24th  instant,  and,  in  reply,  I  beg  to  state  that 
my  bill,  'or  short  note,'  as  you  call  it,  having  been 
specially  brought  under  the  notice  of  the  Court,  and 
signed  by  three  justices  present  in  the  usual  way  the 
order  for  payment  was  regularly  made,  and  I  am  directed 
by  his  Lordship  to  require  that  it  may  be  recorded. 

*'  I  am,  &c., 

"/^.  Scudamore.'* 
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1869.  H.  A.  Wildes  to  F.  Scudamore. 

The  QuBsii  ^^  Maidstone,  28th  January j  1865. 

BuuBLL.  "  ^®^  ^"'- — ^^^  ^®  reasons  stated  in  my  letter  to 

the  Earl  of  Romney  of  the  24th  inst.,  I  consider  I  should 
be  acting  contrary  to  my  duty  in  recording  the  order 
alluded  to^  and  must  therefore  decline  to  do  so,  but  to 
report  to  the  Court  on  the  subject. 

'^  And  am^  &c.» 

*'  H.  A.  WUdesJ' 

A  report  or  statement  read  by  H.  A.  fVildes  to  the 
Quarter  Sessions  on  the  13th  March,  1865,  to  which 
day  the  Court  of  Annual  General  Session  of  the  peace, 
held  pn  the  10th  January,  1865,  had  been  adjourned, 
which  contained  the  foUowing  passages. 

"  I  beg  now  to  state  to  the  Court  fully  and  explicitly 
the  grounds  upon  which  I  consider  the  Court  has  do 
power  to  make  the  order  in  question,  and  that  I  should 
have  been  acting  contrary  to  my  duty  if  I  treated  that 
as  a  valid  order,  and  had  given  my  certificate  to  the 
county  treasurer  as  his  sanction  for  the  payment  of  the 
amount  as  a  legal  charge  against  the  county  rate.  In 
the  first  place  I  have  to  observe  that  this  is  the  first 
instance  in  which  this  Court  has  been  called  upon  to 
pay  any  sum  of  money  without  a  regular  bill  or  account 
having  been  produced  and  laid  before  the  Court.  I 
apprehend  it  is  clear  that  every  person  liable  to  the 
payment  of  the  county  rates  has  a  right  to  investigate 
the  treasurer's  accounts,  to  inspect  all  the  orders  of  the 
Court,  and  to  examine  all  bills  and  accounts  with  the 
payment  of  which  the  county  rates  are  charged,  and  to 
appeal  against  any  order  of  this  Court,  or  any  item  of 
payment  in  the  treasurer's  accounts,  on  the  ground  of 
any  illegality.     The  practice  has  hitherto  invariably 
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been  for  the  clerk  of  the  peace  to  have  the  custody  of       1869. 
all  bills  and  accounts  ordered  to  be  paid,  and  for  hira    The  Qoebh 
to  supply  the  treasurer  with  certificates  of  those  orders      -.  ^• 
as  his  authority  for  the  payment.     Were  this  practice 
to  be  discontinued,   and  the   bills  and   accounts  not 
produced   to  the  Court,   but   retained   by   any  of  the 
justices  in  their  own  possession,  the  ratepayers  would 
be  precluded  from  having  the  usual  and  proper  means 
of  access  to  these  bills  and  accounts. 

"  With  reference  however  to  this  subject,  another  ques- 
tion arises  of  very  great  importance  as  afFecting  the 
legality  of  the  proceedings  of  this  Court  and  the 
interest  of  the  inhabitants  of  the  county  liable  to  the 
payment  of  the  county  rates.  I  b^  to  call  the  attention 
of  the  Court,  as  I  have  recently  done  on  two  previous 
occasions,  to  the  Act  of  Parliament,  by  which  the  Courts 
of  General  and  Quarter  Sessions  of  counties  with  refer- 
ence to  the  expenditure  of  the  county  rates  are  governed 
and  restrained,  which  contains  the  following  enactment : — 
[Ihat]  '^ '  All  business  appertaining  to  the  assessment, 
application,  or  management  of  the  county  stock  or  rate, 
or  of  any  fund  or  funds  used  or  applied  in  aid  thereof  or 
contributing  thereto,  or  to  any  matter  or  things  whereby 
or  in  respect  whereof  the  said  county  stock  or  rate  is 
or  may  be  chai^eable  by  law,  which  by  any  statute  or 
statutes  now  in  force  the  justices  of  the  peace  for  that 
part  of  Great  Britain  called  England  are  authorised 
and  directed  to  do  and  transact  at  the  General  or 
Quarter  Sessions,  or  at  any  adjournment  thereof,  shall 
be  done  and  transacted  publicly  and  in  open  Court  at 
such  General  or  Quarter  Sessions  or  adjournment 
thereof,  and  not  otherwise ;  and  that  no  order  of  such 
justices  relating  to  the  matters  aforesaid  shall  be  binding 
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1869.  or  effectual  unless  the  said  order  shall  have  been  made 
The  QuKEM  and  the  business  relating  thereto  shall  have  been  done 
BusssLL.  &nd  transacted  publicly  and  in  open  Court  as  aforesaid'  (a). 
And  that  public  notice  shall  be  given  of  the  day  and 
hour  on  which  any  such  business  shall  be  commenced (6). 
From  what  occurred  on  the  occasions  to  which  I  have 
alluded  it  must  naturally  be  inferred  that  the  costs  and 
expenses  comprised  in  the  bill  in  question  applied  to 
'  matters  and  things'  not  '  done  and  transacted  pub- 
licly and  in  open  Court/  but  which  on  the  contrary 
have  been  transacted  privately  by  and  under  the  sanc- 
tion of  the  Finance  Committee^  and  which  transactions 
the  committee  have  avowedly  and  intentionally  withheld 
from  the  knowledge  of  this  Courts  and  from  the  public. 
If  the  bill  in  question  had  applied  only  to  matters  which 
the  Court  can  legally  make  an  order  for  payment  of, 
still  it  was  necessary  that  the  bill  should  be  produced 
to  the  Court,  and  the  order  for  its  payment  made 
publicly  and  in  open  Court  If  however  the  charges 
and  payments  comprised  in  the  bill  relate  to  transactions 
not  done  by  orders  of  this  Court  made  publicly  and  in 
open  Court,  but  otherwise,  it  is  clear  that  under  the 
express  terms  of  the  Act  of  Parliament  all  such  trans- 
actions are  illegal,  and  any  order  of  this  Court  for 
payment  of  charges  and  expenses  incurred  by  reason  of 
such  transactions  cannot  be  binding  and  effectual. 

''  For  these  reasons  I  consider  that  in  my  capacity  of 
clerk  of  the  peace  as  a  responsible  public  officer  and  a 
component  part  of  this  Court,  I  should  be  acting  con- 
trary to  my  duty  if  I  were  by  any  act  or  acquiescence 
to  be  instrumental  in  giving  effect  to  an  order  so  clearly 
illegal,  and  that  I  should  be  morally  and  indeed  legally 

(a)  Stat  16  &  16  Vict,  c.  61.  «.48.  (b)  Sect.  49. 
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to  the  clearly  defined  terms  of  an  Act  of  Parliament    The  Qubbm 

passed  for  the  express  purpose  of  prohibiting  such  prac-      Russkll. 

tices  and  such  orders  being  made.    I  therefore  submit 

to  the  Court  that  I  have  taken  the  only  course  which  I 

could  l^ally  and  with  propriety  have  adopted  in  treating 

this  order  as  ill^al  and  void^  and  in  bringing  before 

this  Court  for  its  serious  consideration  a  subject  of  so 

much  importance  as  affecting  the  propriety  and  legality 

of  the  proceedings  of  this  Courts  the  powers  assumed 

and  exercised  by  the  Finance  Committee^  and  the  due 

and  legal  appropriation  of  the  county  rates.'^ 

An  order  made  by  the  Quarter  Sessions  on  the  same 
day  as  follows:— ''The  Chairman  of  this  Court  read  a 
letter  he  had  received  from  the  clerk  of  the  peace 
declining  to  record  the  order  of  the  last  Court  for 
payment  of  the  sum  of  169/.  16s.  6d.  to  Mr.  Scudamore 
for  professional  services,  of  which  a  detailed  account 
had  been  furnished  to  the  Finance  Committee.  And 
also  a  letter  written  by  Mr.  Scudamore,  by  direction  of 
the  chairman,  requiring  ihe  clerk  of  the  peace  to  record 
the  order,  and  a  letter  from  the  clerk  of  the  peace 
refusing  to  do  so ;  also  the  report  of  the  clerk  of  the 
peace  explanatory  of  his  reasons  for  declining  to  enter 
the  order  as  being  in  his  opinion  illegal.  It  is  ordered 
by  this  Court  that  it  be  referred  to  the  Finance  Com- 
mittee to  take  measures  as  they  shall  think  right  in 
respect  to  the  refusal  by  the  clerk  of  the  peace  to  enter 
on  the  proceedings  of  the  Court  an  order  made  by  the 
last  Court  for  payment  of  the  said  bill,  and  that  the  said 
report  of  the  clerk  of  the  peace  be  handed  by  him  to 
the  Finance  Committee." 

A  letter  written  on  the  28th  March,  1865,  by  L.  D. 
Wigan,  treasurer  of  the  county,  to  H.  A,  Wildes,  de- 
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1869.  manding  the  order  of  Court  made  on  the  10th  January 
The  QuKKN  for  *1^6  payment  of  Mr.  Scudamore*s  bill,  and  the  answer 
RossELL.  ^f  H.  A,  Wildes  that  he  had  already  reported  to  the 
Court  that  he  had  declined  treating  that  order  as  a 
valid  order  on  the  ground  of  its  illegality,  and  conse- 
quently could  not  give  a  certificate  of  the  order  which 
he  considered  did  not  l^ally  exist. 

The  complaint  and  charges  in  writing  exhibited 
against  H.  A.  Wildes  by  L.  D,  Wigan  to  the  Quarter 
Sessions  on  the  4th  April. 

An  order  of  Quarter  Sessions  held  on  the  11th  Aprils 
1865,  by  which  it  was  ordered  that  the  Court  be  ad- 
journed to  the  23rd  May^  and  that  notice  be  given  to 
the  acting  justices  that  certain  charges  in  writing 
exhibited  by  the  county  treasurer  to  the  Quarter  Ses- 
sions on  the  4th  April  instant  against  the  clerk  of  the 
peace  would  then  be  investigated. 

A  report  made  by  the  Finance  Committee  to  the 
Quarter  Sessions  on  the  11th  Aprils  which  stated  that 
acting  under  the  order  of  the  Court  of  13th  March 
they  had  taken  the  opinion  of  counsel  on  the  subject  of 
the  refusal  of  the  clerk  of  the  peace  to  enter  on  the 
proceedings  of  the  Court  an  order  made  on  the  10th 
January  last  for  payment  of  the  county  solicitor's  bill, 
and  in  accordance  therewith  they  communicated  with 
the  county  treasurer  who  had  preferred  a  complaint 
against  the  clerk  of  the  peace  to  the  Court  of  Quarter 
Sessions.  And  an  order  of  Quarter  Sessions  approving 
of  the  course  adopted  by  the  Finance  Committee,  and 
directing  them  to  proceed  fiirther  with  the  matter. 

The  special  verdict  found  that  after  these  documents 
had  been  read  in  evidence  at  the  Quarter  Sessions, 
the  clerk  to  the  county  treasurer  and  to  the  Finance 
Committee  was  called  as  a  witness,  who  stated  that 
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the  course  of  business  as  to  the  payment  of  county        1869. 
bills  was  that  they  were  sent  to  the  Finance  Committee,    The  Qubem 
and  when  approved  by  them  were  marked  by  the  initials      bomell. 
of  any  two  members,  and  presented  to  the  Court  with  a 
report  of  the  Committee ;  that  they  were  then  signed 
in  Court  as  '*  Seen  and  allowed  *'  by  three  justices,  and 
handed  for  payment  to  the  treasurer,  who  paid  them  in 
anticipation  of  the  orders,  and  sent  them  to  the  clerk  of 
the  peace  and  received  the  orders  from  him. 

And  further  that  a  shorthand  writer,  who  took  notes 
of  the  proceedings  at  the  Quarter  Sessions  on  the  13th 
Marchf  was  called,  and  stated  that  the  following  was  a 
correct  report  of  what  took  place  respecting  the  recording 
of  the  order:— The  chairman :  "I  understand  you  still 
refuse  to  enter  that  order  ?^^  The  clerk  of  the  peace. 
"Yes." 

The  special  verdict  concluded,  "  If  upon  the  whole 
matter  aforesaid  it  shall  seem  to  the  said  Court  that 
there  was  before  or  at  the  said  Court  of  Oenend 
Quarter  Session  of  the  peace  holden  on  the  said  23rd 
day  of  May,  1865,  such  proof  or  evidence  of  the  said 
complaint  and  charges  in  writing,  or  any  or  either  of 
them,  pursuant  to  the  statute  in  that  behalf  in  manner 
and  form,  8cc." 

The  case  was  argued  Jantiary  20  and  23,  and  judg- 
ment delivered  on  the  latter  day. 

Montagu  Chambers  ( Fates  with  him)  for  the  relator. — 
There  was  no  absolute  or  contumacious  refusal  by  the 
relator  to  obey  the  order  of  the  Quarter  Sessions,  but 
a  remonstrance  only.  The  clerk  of  the  peace  is  a 
component  part  of  that  Court  appointed  to  assist  and 
advise  the  justices  there  assembled ;  DickensorCs  Quarter 
Sessions,  by  Talfourd,  p.  89.     The  relator  seeing  that 
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1869.        the  bill  of  costs  of  the  county  solicitor  was  not  presented 
The  QuKBK     ^^   ^  '^'*°*   according  to  law  and  the  practice  of  the 
RuwKLL       sessions  was  justified  in  referring  the  matter  to  a  future 
sessions. 

The  power  to  dismiss  the  derk  is  given  by  statute, 
and  the  allegations  justifying  the  exercise  of  it  must  be 
strictly  proved.  By  stat  1  fV.Sf  M.c,  21.  *.  6.  authority  is 
conferred  on  the  justices  at  Quarter  Sessions  to  dismiss 
any  clerk  of  the  peace  who  shall  misdemean  himself  in  the 
execution  of  his  office,  and  the  section  points  out  the  course 
of  proceeding,  viz.,  that  a  charge  in  writing  of  the  mis- 
demeanour '*  shall  be  exhibited  against  him  to  the  justices 
of  the  peace  in  their  General  Quarter  Sessions/^  and  then 
*^  it  shall  be  lawful  for  the  said  justices  or  the  major 
part  of  them  from  time  to  time  upon  examination  and 
due  proof  thereof  openly  in  their  said  General  Quarter 
Sessions  to  suspend  or  discharge  him  from  the  said 
office.''  The  charge  must  be  in  writing,  and  there 
should  be  specific  proof  of  it.  If  this  Court  sees  that 
there  was  no  evidence  or  not  sufficient  evidence  before 
the  Quarter  Sessions  to  support  the  written  charge  it 
will  review  their  judgment. 

Mellish  {Pollock  and  Archibald  with  him)  for  the 
defendant. — Either  the  defendant  is  entitled  to  have  the 
verdict  entered  for  him  on  the  facts  found  in  the  special 
verdict ;  or  the  replication  is  bad  after  verdict,  because 
it  raises  an  issue  on  an  immaterial  averment,  and  the 
defendant  might  move  in  arrest  of  judgment.  It  seems 
to  be  the  practice  in  informations  in  the  nature  of  a 
quo  warranto,  though  not  clearly  ascertained,  that  the 
defendant  cannot  plead  and  demur  (a).  [^Cochburn  C.  J. 
The  sooner  that  practice  is  altered  the  better.] 

(ff)  See  Corner  Cr,  TV.  193.  and  7?^.  v.  Diplock,  post,  p.  174,  not<». 
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First.  The  quention  submitted  to  the  Court  on  the  1869. 
special  verdict,  according  to  the  common  form,  is  whether  The  Queem 
there  was  before  the  Quarter  Sessions  '*  such  proof  or  rumell. 
evidence  of  the  complaint  and  charges  in  writing'^  pur- 
suant to  the  statute  as  the  defendant  "  hath  in  his  plea 
alleged/'  that  is,  whether  there  was  any  evidence  of  an 
absolute  refusal  to  enter  and  record  the  order  for  pay- 
ment made  on  the  10th  Junuary^  1865.  The  bill  of  costs 
in  question  was  incurred  in  a  matter  which  was  in 
litigation  between  the  relator  and  the  justices,  and  thev 
did  not  choose  that  he  should  see  the  items  of  it,  showing 
what  steps  they  had  taken.  The  relator  wished  to  see 
it  in  order  that,  the  costs  having  been  incurred  in  a 
matter  not  ordered  by  the  Quarter  Sessions  in  open 
Court,  the  county  solicitor  might  be  compelled  to  pay 
them  out  of  his  own  pocket.  \Cockbum  C.  J.  In  the 
absence  of  the  questionable  motive  suggested,  or  any 
other  sinister  motive,  I  should  say  that  if  there  was  a 
conviction  on  the  mind  of  the  clerk  of  the  peace 
that  the  course  pursued  with  respect  to  the  bill  in  ques- 
tion was  contrary  to  the  practice,  it  was  within  his 
province  to  call  the  attention  of  the  Quarter  Sessions 
to  it.]  But  he  is  not  a  member  of  that  Court  so  as  to 
overrule  their  decision.  And  it  was  for  the  Quarter 
Sessions  to  determine  what  his  motive  was.  The  sum 
mentioned  in  the  order  had  been  paid  by  the  treasurer 
according  to  the  ordinary  practice,  and  therefore  he  was 
entitled  to  have  the  order  recorded  for  his  protection, 
and  the  ratepayers  had  an  interest  in  its  being  recorded, 
in  order  that  if  wrong  a  certiorari  might  be  moved  for 
to  quash  it.  A  verbal  order  to  record  the  order  for 
payment  is  sufficient.  The  burden  of  shewing  that  there 
was  no  evidence  of  the  alleged  refusal  is  on  the  relator. 


▼. 

Russell. 
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1869.        [Ilannen  J.      The    demeanour  of   the   party  on  the 
The  QuBEH     occasion  might  have  some  weight]     The  test  is  not 
whether  the  evidence  is  such   that  a  Judge  at   nisi 
prius  would  direct  a  nonsuit  on  the  ground  that  there 
was  no  evidence  to  go  to  the  jury.     The  words  "  due 
proof  in  stat.  1  W,  ^  M.  c.  21.  *.  6.  mean  such  proof 
as  the  Quarter  Sessions  decide  to  be  due  (a).  [Hannen  J. 
What  diJQference  is  there  between  proof  and  due  proof? 
Perhaps  due  proof  may  mean  legal  proof.]     It  is  for 
the  Court  which   has  jurisdiction  to  hear  and  deter- 
mine the  case  to  decide  what  proof  is  sufficient.     Stat. 
11  &.  2.  c,  19.  8.  4.  gives  two  justices  jurisdiction  to 
hear  a  complaint  against  a  tenant  for  the  fraudulent 
removal  of  his  goods  to  prevent  the  landlord  from  dis- 
training, and  "  ufon  full  proof  of  the  offence"  to  adjudge 
the  offender  to  pay  double  the  value  of  the  goods.    In 
Coster  V.  Wilson  (i),  which  was  an  action  against  jus- 
tices who  made  an  order  under  that  statute^  it  was  held 
that  though  the  title  was  disputed,  and  the  tenant  had 
paid  the  rent  to  one  of  the  claimants,  it  was  a  matter 
for  the  determination  of  the  justices  whether  the  removal 
of  the  goods  was  bonS  fide  or  fraudulent. 

Secondly.  Stat.  \  W.  ^  M,  c.  21.  s,  6.  constitutes 
the  Court  of  Quarter  Sessions  judges  both  of  whether 
there  was  any  evidence  of  a  refusal  by  the  relator 
to  record  the  order  and  also  of  whether  the  facts  before 
them  were  sufficient.  The  distinction  is  between  an 
error  of  judgment  and  want  of  jurisdiction.  If  the  facts 
stated  in  the  complaint  and  charges  gave  the  Quarter 
Sessions  jurisdiction  to  enter  upon  the  inquiry,  and  no- 
thing happened  in  the  course  of  the  inquiry  to  take  it 
away,  so  that  they  were  entitled  to  go  on  and  give  their 

(a)  See  Rex  v.  Lloyd,  2  Str.  996.  (6)  Z  M.  ^  W.  All. 
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dedrion,  their  judgment  is  conclusive  both  of  the  law  1869. 
and  the  Acts,  as  was  the  decision  of  justices  out  of  sessions  The  Quxsk 
acting  within  their  jurisdiction  before  stat.  20  &  21  Vict  r^^',!^ 
c.  48. ;  Flannagan  v.  The  Overseers  of  Bishop  Wectt' 
mouth  (a),  per  Lord  CampbeJL  [^Hannen  J.  Suppose^ 
in  the  progress  of  the  inquiry,  there  was  a  departure 
from  the  course  of  natural  justice,  how  would  the  judg- 
ment be  impeached  ?]  It  would  be  brought  up  by  cer- 
tiorari to  be  quashed,  or  it  might  be  treated  as  null  on 
the  ground  of  want  of  jurisdiction.  {Hannen  J.  Suppose 
the  justices,  thinking  that  they  were  a  domestic  forum, 
declined  to  hear  the  relator?]  He  might  obtain  a  man- 
damus to  the  justices  to  hear  him,  or  to  readmit  him  to 
the  office.  [Cockbum  C.  J.  He  would  be  entitled  to  say 
that  he  had  never  been  removed  from  the  office.  An 
mquiry  conducted  with  disregard  of  the  essential  prin- 
ciples of  justice  is  no  inquiry  at  alL  Hannen  J.  Then 
vhy  may  he  not  try  that  question  in  quo  warranto  with 
his  successor?]  The  present  question  was  raised  in 
^VUdes  V.  Russell  {b)^  which  was  an  action  for  money 
had  and  received,  to  recover  the  fees  of  the  office,  and 
Erie  C.  J.  nonsuited  the  plaintiff  on  the  ground  that  it 
was  not  competent  for  a  Judge  at  nisi  prius  or  the  Court 
in  banc  to  review  the  judgment  of  the  Quarter  Sessions, 
and  his  ruling  was  upheld  by  the  Court  of  Common  Fleas. 
In  Rex  V.  Grundon  and  others  (c),  which  was  a  special 
case  reserved  upon  an  indictment  against  the  defendants 
for  an  assault  in  turning  a  fellow  commoner  of  QueerCs 
College,  Cambridge,  out  of  the  college  garden,  Lord 
Mansfield  said,  p.  321,  "  But  supposing  Mr.  Crawford/^ 
the  prosecutor,  *'  were  subject  to  the  rules  and  orders  of 
the  college ;  in  that  case  it  is  insisted  that  the  sentence 

(a)  8  £.  #  -8.  451. 455.  (6)  H.  #  B,  689. 

(c)  Cowp.  315. 
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1869.  of  expukion  is  ill^al :  and  at  the  trials  the  statutes 
The  Quern  of  the  college  were  offered  in  evidence  to  shew  that  it 
Russell,  should  have  been  signed  by  the  master  and  a  mafority 
of  the  fellows,  whereas  it  was  signed  by  the  master  and 
one  fellow  only.  The  answer  to  it  is^  that  even  if  the 
allegation  were  well  founded^  the  merits^  the  justice, 
or  the  regularity  of  the  expulsion  cannot  be  entered  into 
at  the  Assizes ;  but  the  proper  mode  of  impeaching  it^  is 
by  appeal  to  the  visitor."  And  where  the  redress  is  for  a 
wrong  by  appeal  to  a  visitor^  his  decision  is  final,  and  not 
subject  to  be  reviewed  by  this  Court.  In  Reff.  v.  The 
Justices  of  Cheshire  {a),  an  appeal  against  an  order  of 
removal  was  duly  lodged,  but  the  notice  of  appeal  was 
bad ;  it  was  however  quashed  upon  the  mere  assertion 
of  a  magistrate  that  there  was  no  such  townshin  as  that 
to  which  it  was  directed.  Lord  Denman  said,  p.  403, 
''  I  think  it  is  a  fallacy  to  say  that  upon  this,"  L  e.  the 
notice  appearing  to  be  bad,  "  the  magistrates  were  with- 
out jurisdiction."  "  The  sole  question  for  us  is,  whether, 
at  the  time  when  the  Court  decided,  they  had  power  to 
decide.''  [He  also  cited  Patteson  and  Coleridge  J  J.  to 
the  same  effect.]  In  Reg,  v.  Bolton  (i),  where  an  order 
of  justices  for  delivering  up  a  house  to  parish  officers 
under  stat.  59  G.  3.  c.  12.  ss.  24.  25.  was  removed  into 
this  Court  by  certiorari,  it  was  decided  that  the  question 
of  jurisdiction  does  not  depend  on  whether  the  evidence 
was  sufficient  or  insufficient  to  establish  the  offence. 
And  the  judgment  of  a  Court  of  record  is  stronger 
than  the  sentence  of  a  college  or  a  conviction  of  justices. 
In  Kemp  v.  Neville  (c),  in  which  a  sentence  of  the  Vice 
Chancellor  of  the  University  of  Cambridge  as  a  Judge 
of  a  Court  of  record,  causing  the  defendant  to  be  im- 

(fl)  8  ^.  #  Z.  398.  (Jb)  1  Q,  B.  66. 

(c)  10  C,  B,  N,  8,  623. 
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prisoned  was  pleaded^  Erk  C.  J.  delivering  the  judgment        1869. 
of  the  Court,  after  disposing  of  the  objections  in  relation    ThoQuBsii 
to  the  hearing  of  the  plaintiff  before   sentence,  said,      Ruukll. 
pp.  553-4^  ''We  must  add  that  it  would  in  our  opinion 
be  most  inconvenient  and  objectionable  that  the  validity 
of  judicial  proceedings  should  depend  on  the  opinion  of 
a  jury  whether  there  had  been  a  sufficient  hearing  of 
the  parties;  and  indeed,  as  we  have  already  observed, 
the  question  whether  there  has  been  such  a  hearing, 
must,  in  the  case  of  a  Court  of  record,  be  decided  con- 
clusively by  the  record  itself."     [He  also  cited  Ackerley 
?.  Parkinson  [a),  Aldridge  v.  Haines  {b\  In  re  Lenaghan, 
Rcbmsan  v.  Lenaglian  (c),  Ex  parte  Hopwood  [dy] 

Montagu  Chambers,  in  reply. — The  cases  cited  were 
either  actions  for  some  act  done  by  the  defendant  in  the 
ezerciBe  of  judicial  functions,  or  proceedings  on  convic- 
tions or  orders  of  justices  under  particular  Acts  of 
Parliament ;  as  to  which,  since  stat.  11  &  12  Vict.  c.  43. 
#.   17.   has  provided  certain  compendious  forms,  the 
Courts  have  held  that  they  cannot  review  the  mode  in 
which  the  justices  exercised  their  jurisdiction,  or  inter- 
fere unless  they  acted  altogether  without  jurisdiction ; 
Ex  parte  Hopwood  (d),  per  Lord  Campbell,  p.  127.     Rex 
V.  Grundan  and  others  (e)  was  the  case  of  a  private 
society.  Wildes  v.  RusseU  (J)  was  decided  on  the  ground 
that  the  judgment  of  the  Quarter  Sessions  could  not 
be  impugned  in  an  action  for  money  had  and  received. 
This  information  is  a  prerogative  proceeding  for  the 
express  purpose  of  impeaching  that  judgment.    The 

(a)  3N.f8.  411.  (b)  2  A  #  Ad,  395.  409. 

(e)  2  EicL33S;  5  />.  #  Z.  713.  (d)  15  Q,  B,  121. 

(«)  Cowp.  315.  (/•)  ff.  #  /?.  689. 

VOL.  X.  -         1  B.    &   8. 
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ISC)9.        modern  cases  do  not  shake  the  common  law  jurisdiction 
TheQiiKFw     of  this  Court  to  enforce  the  due  administration  of  justice 
j^^J-^  in  inferior  Courts.    First  resolution  in  Bagg^s  Case  {a)  ; 

3  Bl  Comm.  41,  42. 

The  only  question  for  the  Court  on  this  special 
verdict  is,  whether  there  was  "  such"  proof  or  evidence 
of  the  complaint  and  charges  in  writing  or  any  or  either 
of  them,  pursuant  to  the  statute  in  that  behalf,  in  man- 
ner and  form  as  the  defendant  has  in  the  plea  alleged  ; 
that  is,  whether  there  was  sufficient  and  satisfactory 
evidence  of  an  absolute  and  positive  refusal  to  record  the 
order.  In  2  Hawk.  P.  C,  bg  'Curwaod,  b.  2,  ch.  47,  s.  9, 
p.  622,  it  is  said  "  That  the  Court  in  judging  upon  a 
special  verdict  is  confined  to  the  facts  expressly  found,  and 
cannot  supply  the  want  thereof,  as  to  any  material  part, 
by  any  argument  or  implication  from  what  is  expressly 
found/'  And  in  1  Chitt.  Crim.  Law,  645,  ''It  does 
not  seem  to  be  necessary  that  the  jury,  after  stating 

the  facts,  should  draw  any  legal  conclusion 

for  it  is  the  province  of  the  Court  to  judge  of  the  legal 
complexion  of  the  offence,  from  the  facts  stated  in  the 
verdicf 

CocRBURN  C.  J.  The  discussion  has  placed  the  matter 
in  so  clear  a  light  that  we  should  not  gain  any  advantage 
by  taking  further  time  for  consideration. 

This  is  a  proceeding  by  the  relator  to  replace  him  in 
the  office  of  clerk  of  the  peace  for  the  county  of  Kent ; 
and  the  plea  is  in  substance  to  this  effect,  that  the  relator 
was  in  the  office,  and  a  complaint  and  chaises  in  writing 
having  been  exhibited  against  him  of  having  misde- 
roeaned  himself  in  the  execution  of  his  office  in  re- 
fusing to  record  an  order  of  the  Quarter  Sessions,  which 

(a)  11  C(>.  93A.  98  a. 
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it  was  incumbent  on  him  as  clerk  of  the  peace  to  record,        1869. 
the  Quarter  Sessions  having  competent  jurisdiction  to    xhe  Qvsu 
enquire  into  the  matter,  after  receiving  proof  of  the      Ri^iBtL. 
charges  and  hearing  his  defence,  found  that  he  had 
misdemeaned  himself  in  the  execution  of  his  office,  and 
therefore  discharged  him  from  it^  and  so,  the  office  being 
vacant,  the  defendant  was  appointed  to  and  was  rightly 
in  possession  of  it     The  facts  being  traversed,  and  the 
information  having  gone  to  trial,  it  now  comes  before  us 
on  a  special  verdict.    We  are  bound  by  the  findings  in 
that  verdict,  and  it  is  not  competent  for  us  to  draw 
inferences  from  fhcts  stated  in  it 

On  the  argument  two  grounds  were  taken  for  the 
defendant  in  support,  of  his  right  to  the  office.  First. 
That  the  Quarter  Sessions  having  jurisdiction  to  enter- 
tain the  charges  against  the  relator,  charges  which 
amount  to  charges  of  a  misdemeanour,  and  therefore 
if  established  would  justify  them  in  discharging  him, 
and  having  received  evidence  with  reference  to  them, 
and  heard  the  parties  and  delivered  judgment,  it  is  not 
competent  for  this  Court  to  review  that  judgment,  and 
say  whether  it  was  right  or  wrong.  Second.  That  if  it 
were  competent  for  this  Court  to  review  it,  there  was 
sufficient  in  the  facts  found  in  the  special  verdict  to 
justify  the  decision  of  the  Quarter  Sessions. 

As  to  the  first  ground.  The  lucid  argument  of  Mr. 
Mellish  has  brought  me  to  the  conclusion  that  the  de* 
feodant's  contention  is  right.  It  is  impossible  to  dispute 
that  the  Quarter  Sessions  had  competent  jurisdiction  to 
enquire  into  the  matter,  for  stat.  \  IV,  ^  M,  c.  21.  s.  6. 
expressly  gives  it  to  them.  But  this  Court  is  entitled  to 
see  whether  the  complaint  and  charges  in  writing  against 
the  relator  amounted  to  a  charge  of  misdemeanour  in 

I  2 
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1869.  the  execution  of  the  office ;  and  I  think  they  did.  I 
The  Queen  Agree  with  the  learned  counsel  for  the  relator  that^  if 
BcMELL.  ^^  believed  that  the  Court  of  Quarter  Sessions  were 
doing  an  illegal  or  irregular  act,  and  was  actuated  solely 
by  a  desire  to  correct  the  illegality  or  irregularity, 
he  would  be  justified  in  withholding  obedience  to 
the  order  for  a  time,  and  pointing  out  to  them 
the  supposed  illegality  or  irregularity  in  their  pro- 
ceedings. But  if  he  determined  from  the  outset  that 
whether  the  Quarter  Sessions  would  listen  to  his 
advice  or  not,  he  would  not  obey  the  order,  and  after 
he  became  aware  that  they  had  considered  his  objections, 
he  still  persevered  in  his  resolution  not  to  record  the 
order,  I  agree  with  lilies  J.,  in  fVildes  v.  Russell  (a), 
that  there  would  be  an  end  of  all  controul  and  subor- 
dination were  such  conduct  permitted.  Every  officer 
of  the  Court  might  say  he  did  not  take  the  same  view 
of  the  matter  as  the  Court,  and  refuse  obedience  to  it ; 
that  would  be  flying  in  the  face  of  the  Court.  Therefore 
there  was  a  charge  of  misdemeanour  in  the  execution 
of  his  office  which,  if  proved,  would  give  the  Quarter 
Sessions  power  to*  dismiss  the  relator.  Also  the  com- 
plaint and  charges  in  writing  were  brought  before  the 
Court  of  Quarter  Sessions  as  required  by  stat.  1  fT. 
Sf  M.  c.  21.  s.  6. ;  and  evidence  was  given  which,  without 
as  yet  expressing  an  opinion  whether  it  was  sufficient 
to  warrant  the  decision  of  the  Quarter  Sessions, 
certainly  was  relevant  to  the  issue  whether  he  had  mis- 
demeaned  himself  in  the  execution  of  his  office. 

The  most  serious  question  now  arises.  Has  this  Court 
jurisdiction  to  inquire  whether  the  Court  of  Quarter 
Sessions  were  warranted  in  the  decision  to  which  they 
came  ?     I  am  of  opinion  that  it  has  not. 

(a)  H.  #  /?.  689.  715-716. 
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The  rule  on  which  this  Court  acts  as  to  summary        18C9. 
coQ?ictions  by  magistrates  is^  that  it  looks  to  see  whe-   Tho  Queen 
tber  there  was  foundation  for  their  jurisdiction,  that  is,      bumsll. 
whether  they  had  a  right  to  enter  on  the  inquiry.    When 
once  it  is  found  that  they  had,  this  Court  will  not  take 
on  itself  to  determine  whether  it  would  have  come  to 
the  same  conclusion :  it  rigidly  excludes  all  consideration 
whether  their  decision  was  right  on  the  merits,  and  will 
not  interfere  unless,  in  the  course  of  the  inquiry,  some- 
thing has  taken  place  inconsistent  with  natural  justice, 
or,  rather,  as  I  prefer  to  call  it,  rational  justice  (a),  or 
something  has  been  omitted,  without  which  justice  could 
not  be  administered,  e.  g.  the  hearing  of  witnesses.    The 
same  rule  must  be  applied  to  the  stronger  case  of  the 
decision  of  a  Court  of  record.     Therefore,  when  we  find 
that  the  subject  matter  of  this  charge  was   one  over 
which  the  Quarter  Sessions  had  jurisdiction  and  that 
they  proceeded  according  to  the  requirements  of  stat. 
1  fV.  if  At.  c.  21.  s.  6.,  that  an  opportunity  was  given  to 
the  party  charjged  to  defend  himself,  and  thereupon  a 
decision  come  to,  we  cannot  interfere,  merely  because 
we  may  be  dissatisfied  with  their  decision.     This  infor- 
mation  does   not  substantially  differ  from   the   action 
brought  by  the  relator  to  recover  the  fees  of  the  o£Sce 
received  by  the  defendant,    Wildes  v.  Russell  {b) ;  the 
auswer  to  the  action  was,  that  the  plaintiff  was  not  in 
the  oflBce ;  and  the  Court  said,  they  could  not  in  that 
action  determine  whether  the  Quarter  Sessions  were  right 
or  wrong  in  removing  him  from  the  office.     So  here  we 
cannot  go  behind  the  judgment  of  the  Quarter  Sessions 
and  inquire  whether  the  relator  was  properly  removed, 

(rt)  See  Hooker  Eccl.  iW.  book  h  ch.  viii.  [9],  vol.  1,  p.  291-2.  Oxf. 
1836.  {b)  H.  4-  R.  689. 
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1869.  the  Quarter  Sessions  haviog  acted  within  their  jurisdic- 
The  Qdxeh  tion  and  according  to  the  requirements  of  justice.  Even 
BU88ILL.  ^f  there  were  a  failure  of  any  of  the  essentials  of  justice 
this  proceeding  would  not  be  the  proper  remedy.  It 
may  be  that  on  a  certiorari  to  bring  up  the  proceedings 
of  the  Quarter  Sessions  advantage  might  be  taken  of 
such  a  failure;  of  this,  however,  I  have  doubts. 

On  the  other  contention  of  the  defendant  I  feel 
bounds  in  justice  to  the  parties,  to  add,  that  after  the 
most  careful  consideration  of  the  facts  I  come  to  the 
conclusion  that  the  relator  absolutely  refused  to  obey 
the  order  of  the  Quarter  Sessions.  [His  Lordship 
reviewed  the  facts.] 

Therefore  the  plea  is  sufficient,  and  our  judgment 
must  be  for  the  defendant. 

Lush  J.  having  been  engaged  as  counsel  in  the  case 
had  left  the  Court. 

Hannen  J.  I  concur  with  my  Lord  on  both  grounds. 
It  is  not  competent  for  us  to  inquire  into  the  correctness 
of  the  decision  of  the  Quarter  Sessions  on  the  evidence ; 
if  it  were,  I  am  of  opinion  that  there  was  due  proof, 
and  upon  the  evidence  I  should  have  come  to  the  con- 
clusion that  the  relator  unlawfully  and  contumaciously 
refused  to  obey  the  order  of  the  Quarter  Sessions.  My 
Lord  has  so  fiilly  stated  the  reasons  of  our  judgment 
that  it  is  impossible  to  add  to  them. 

Hayes  J.  concurred. 

Judgment  for  the  defendant  (a). 

(a)  See  the  next  case. 
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IN  THE  EXCHEQUER  CHAMBER. 

Osgood  affainst  Nelson  (a).  j^fn^'-xA. 

[Wedneifday, 
B/  The  London  (City)  Small  Debts  Extension  Act,  1852,   15  &  IG   *^une  IGth.J 
r*rf,  e.  Ixxrii.  *.  11.,  the  chief  clerk  of  the  London  (City)  Small  Debts 
Court  or  SheriflSi  Court,  is  to  be  appointed  by  the  mayor,  aldermen,  and    Freehold  offi<9. 
commons,  which,  by  sect.  136,  means  in  common  council  assembled.    Registrar  of 
and  may  be  removed  in  case  of  inability  or  misbehaviour,  or  for  any   Sheriffs 
other  cause  which  may  seem  reasonable  to  them.   By  The  County  Courts    Courts  London. 
Act.  1865,  28  &  29  Fut.  c.  90.  s.  4.  the  Shorifi  Court  is  to  have  the    London  (City) 
Fame  jurisdiction  as  a  Metropolitan  County  Court,  and  the  chief  clerk  is    SnuUl  Debts 
to  be  styled  the  registrar  of  the  Court.     The  power  of  removing  the   Extension 
registrar  of  County  Courts  was  by  The  County  Courts  Act  185C),  13  &  14   Act,  1852, 
Viet.  c.  61.  s.  4.  transferred  from  the  Judges  of  those  Courts  to  the  Ix>rd    15  ^  16  Vict. 
Chancellor.    The  County  Courts  Act,  1867,  30  &  31  Vict.  c.  142.  s.  35.,    c.  Ixxvii.  *.  11. 
by  which  the  word  *'  County  Court"  includes  the  Sheriffi*  Court,  contains    County  Courts 
a  proviso  saving  the  authority  of  the  common  council  in  relation  to  that    Act^  1865. 
Court*  and  to  the  Judge  and  officers  thereof.    At  an  election  to  fill  the   28  ^  29  Vict. 
office  of  chief  clerk  in  1856,  0.  was  declared  duly  elected,  subject  to  the   e  99.  s.  4. 
standing  order  for  the  annual  election  of  officers.     He  was  subsequently    County  Courts 
annually  elected.    Dissensions  having  arisen  between  him  and  the  high    Art,  1867, 
bailifl^  the  latter  charged  him  with  neglect  of  his  duties.    These  charges    30  ^  31  Vict. 
w«-re  referred  by  the  common  council  to  a  standing  committee  called   c.  142.  *.  35. 
The  Officers  ami  Clerks*  Committee.  The  charges  made  were  1.  Absent^    FJection. 
ioc  himself  and  leaving  the  duties  of  his  office  to  be   performed  by    Power  of 
others:  2.  Informal  keeping  of  the  minutes :     3.  Affixing  a  seal  instead    removal. 
of  his  signature  to  the  entries  in  the  minute  book.    The  committee    Beasonah/e 
having  inquired  into  the  charges  in  his  presence,  reported  to  the  comiuon    cawe. 
council  that  the  duties  of  registrar  had  not  been  properly  discharged,    Report  of 
and  that  such  irregularities  had  been  disclosed  in  the  offices  of  registrar    committee. 
and  high  bailift  as  seriously  interfered  with  the  proper  conduct  of  public    Discharge  by 
b>j»iness.     The  report  was  signed  by  sixteen  members  of  the  committee,    common 
seven  of  whom  (con.stituting  a  quoriun)  had  attended  every  meeting  at    council. 
which  evidence  was  taken.     0.  was  then  summoned  to  appear  on  a  day    Jieview  of 
named  before  the  Court  of  Common  Council  and  shew  cause  why  ho    decision  in 
•hoold  not  be  removed  from  his  office.    A  printed  transcript  of  the  short-    superior  Court, 
hand  writer^s  notes  of  the  proceedings  of  the  committee  was  sent  to  all 
the  members  of  the  common  counciL    On  the  day  named  a  *'  duly  con- 
Ktitutevr*  meeting  of  the  common  council  was  held,  when  0.  was  repre- 
sented by  counsel,  and  was  asked  whether  he  wished  to  ofifer  any  further 
erilence.     He  made  no  objection  to  the  manner  in  which  the  endeuce 
had  been  laid  before  the  common  oouneil.  and  offered  no  further  evidence. 
The  common  council  resolved  that  the  duties  of  the  office  had  not  been 
properly  dischai^ed  by  him,  and  that  reasonable  cause  existed  for  his 
removal  from  his  office,  and  they  removed  him  accordingly,  and  appointed 
.V.  registrar  pro  tempore.     0.  having  obtained  a  rule  nisi  for  an  informa- 
tion in  the  nature  of  a  quo  warranto  against  A.,  it  was  agreed  that  an 
ftction  should  be  brought  by  0.  for  the  fees  of  the  office.    On  a  special 
case  stated  for  the  opinion  of  the  Court, 
In  the  Queen*s  Bench, 

1.  Concessum,  that  the  office  of  registrar  created  bv  stat.  15  &  16 
Vi'i.  t'.  Ixxvii.  ;r.  11.  was  a  freehold  office. 

(/»)  See  the  preceding  case. 


120 

1869. 
Osgood 

V. 

Nblsov. 


[exch.  ch.  trinity  vacation.] 

2.  Quare,  whether  0,  having  been  declared  to  be  elected  subject  to 
the  standing  order  for  the  annual  election  of  officers,  had  a  freehold  in 
the  office,  or  was  more  than  an  annual  officer? 

3.  Quare,  whether  the  common  council  having  removed  him  from  a 
freehold  office  for  reasonable  cause  could  resort  to  the  ground  that  the 
period  for  which  he  was  elected  had  expired  by  effluxion  of  time  ?^ 

4.  Held,  that  the  power  of  removing  the  registrar  remained  in  the 
common  council  by  virtue  of  the  proviso  in  stat  SO  &  31  Viet.  c.  142. 
*.  36. 

5.  QtKgre,  whether  the  cause  for  which  the  common  council  had  power 
to  remove  under  stat.  15  &  16  Vict  c  Ixxvii  «.  11.  must  be  such  as 
appeared  reasonable  to  this  Court  ? 

6.  Held,  that  the  first  charge  against  0.  was,  if  proved,  a  reasonable 
cause. 

7.  Quare,  whether  the  third  charge  would,  if  proved,  be  a  reasonable 
cause? 

In  the  Exchequer  Chamber,  affirming  the  judgment  of  the  Queen's 
Bench,    Held, 

8.  That  it  was  no  objection  to  the  report  of  the  committee  that  it  was 
signed  by  some  members  who  were  not  present  at  aU  the  meetings. 

9.  That  it  was  no  objection  that  the  resolution  of  the  common  council 
proceeded  on  a  report  of  Uie  committee  which  charged  misconduct  in 
general  terms. 

10.  Nor  that  the  common  council  had  not  themselves  heard  the 
evidence. 

11.  That  the  proceedings  having  been  conducted  aocordinff  to  the 
essentials  of  justice,  the  decision  of  the  common  council  could  not  be 
reviewed  by  this  Court. 

^HIS  was  an  action  for  money  had  and  received ;  to 
recover  certain  salary^  fees,  and  emoluments  from 
the  2nd  May,  1867,  received  by  the  defendant,  to  which 
the  plaintiff  claimed  to  be  entitled  as  registrar  of  the 
Sheriffs  Court  of  the  City  of  London ;  and  by  order  of  a 
Judge  a  case  was  stated  without  pleadings. 

The  plaintiff  claimed  to  be  entitled  to  fill  the  office  of 
registrar  of  the  Sheriffs  Court  directed  by  The  County 
Courts  Act,  1867,  30  &  31  Vict  c.  142.  s.  85.,  to  be 
holden  by  the  name  of  "  The  City  of  London  Court." 

The  defendant  claimed  to  fill  the  office  under  an 
appointment  by  the  Court  of  Common  Council  of  the 
city  of  London. 

In  Trinity  Term,  June  6,  1867,  Montagu  Chambers 
obtained  a  rule  nisi  on  the  relation  of  the  plaintiff,  calling 
upon  the  defendant  to  shew  cause  why  an  information 
in  the  nature  of  a  quo  warranto  should  not  be  exhibited 


XXXIL   VICTORIA.  121 

against  him  for  exercising  the  o£Sce  or  franchise  of  chief  1869. 
derk  or  r^istrar  of  the  SheriiFs  Court  of  the  city  of  omooo 
London,  on  the  following,  among  other,  grounds : — First.  n«l»oii 
That  the  dismissal  or  amotion  of  the  relator  from  his 
freehold  office  of  chief  clerk  or  registrar  of  the  SheriiFs 
Court  or  City  of  London  Court  was  unlawful  and  void, 
inasmuch  as  the  resolution  of  the  mayor,  aldermen,  and 
commons  dismissing  him  was  not  founded  on  any  specific 
or  definite  charge,  or  any  act  of  misconduct  or  misbe- 
haviour, or  inability  in  fulfilling  ihe  duties  of  the  office, 
nor  was  there  any  legal  evidence  adduced  before  them  of 
any  reasonable  cause  for  his  removal  therefrom.  Second. 
That  their  resolution  was  founded  upon  a  report  and 
recommendation  of  a  committee,  called  the  Officers  and 
Clerks'  Committee,  the  proceedings  before  which  were 
irr^ular  and  illegal,  and  which  report  was  not  legally 
prepared  or  agreed  to,  or  duly  and  legally  signed  by  the 
members  of  the  Committee,  or  a  majority  thereof,  or  at 
any  l^ally  constituted  meeting  of  the  Committee.  Third. 
That  a  part  of  the  information  or  statement  upon  which 
(he  committee's  report  was  founded  was  given  before 
another  committee,  whose  tenure  of  office  had  expired 
before  the  termination  of  the  proceedings,  and  in  the 
absence  of  the  relator.  Fourth.  That  the  meetings  of 
the  committees  were  not  duly  constituted,  nor  did  the 
several  members  thereof  attend  regularly  thereat,  nor 
were  those  members  who  attended  and  signed  the  report 
present  during  the  whole  of  the  proceedings  at  each 
meeting,  and  that  the  report  was  signed  by  one  or  more 
members  who  were  not  present  at  any  one  of  the  meet- 
ings. Fifth.  That  the  power  of  amotion  or  removal 
from  the  freehold  office,  being  vested  in  the  corporation 
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at  large,  could  not  be  delegated  to  or  exercised  by  a 
select  body  thereof,  but  that  the  corporation  at  large 
were  bound  themselves  to  require  or  make  a  specific 
charge  against  the  relator,  and  to  hear  evidence  in  his 
presence,  in  order  to  substantiate  the  same,  and  to  enable 
them  to  adjudicate  thereon. 

On  shewing  cause  in  Michaelmas  Term,  1867,  it  was 
arranged  that  the  present  action  should  be  brought,  and 
that  the  determination  of  the  questions  raised  in  it 
should  govern  the  proceedings  in  the  quo  warranto 
information. 

Among  the  Courts  of  ancient  jurisdiction  of  the  city 
of  London,  is  the  Sheriffs  Court  of  the  city,  existing 
from  time  immemorial,  which,  till  the  passing  of  The 
Mayor's  Court  of  London  Procedure  Act,  1 857,  20  &  21 
Vict.  c.  clvii.,  had  cognizance  within  the  area  of  the  city 
of  all  pleas  of  personal  actions  to  any  amount,  and  from 
that  date  has  had  cognizance  of  all  matters  excepted  by 
the  third  section  of  that  Act  The  power  of  appointing 
the  Judge  and  all  other  officers  of  the  SheriflPs  Court  has 
always  been,  and  still  is  vested  in  the  Court  of  Common 
Council  of  the  city  of  London.  By  stat  10  &  11  VicL 
c.lxxi.,  which  abolished  the  Court  of  requests  in  the  city 
of  London,  established  under  stat.  5  &  6  IV,  4:,  c.  xciv., 
provisions  were  made  for  the  more  easy  recovery  of  small 
debts  and  demands  in  the  Sheriffs  Court,  and  for  the 
conduct  of  business  in  that  Court  and  other  matters  in 
relation  thereto.  The  London  (City)  Small  Debts  Exten- 
sion Act,  1852,  15  &  16  VicL  c.  Ixxvii.  s.  1.  repealed 
stat.  10  &  II  Vict.  c.  Ixxi.,  certain  sections  thereof  being 
re  enacted,  and  further  provisions  added  relating  to  the 
recovery  of  certain  small  debts,  damages  and  demands 
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in  the  Sheriffs  Courts  and  the  qualifications  and  appoint-  isfjQ. 
ment  of  officers^  and  other  matters.  The  oflScer  now  Osgood 
known  as  the  registrar  of  the  Court  was  in  stat.  15  &  16  ^^y; 
Vict,  c,  Izxyii.^  described  as  the  chief  clerk,  and  con- 
tinned  to  be  so  designated  until  1865,  when  the  desig- 
nation was  changed  to  that  of  registrar. 

On  the  17th  July,  1856,  the  Court  of  Common 
Council  agreed  to  a  report  of  a  Committee  of  the 
Common  Council,  known  as  the  Officers  and  Clerks' 
Committee,  relating  to  the  resignation  of  M.  E,  HHl- 
Unson,  the  then  chief  clerk.  It  contained  the  following 
passage: — 

''  Your  committee  have  also  taken  into  consideration 
the  question  of  the  successor  to  Mr.  Wilkinson,  and  are 
of  opinion  the  duties  should  remain  the  same  as  agreed 
to  by  this  Honourable  Court  on  the  31st  October,  1850, 
which  duties  were  settled  by  the  then  Judge  of  the 
Coiurt,  RushU  Gumey,  Esquire,  in  conformity  with  the 
provisions  of  the  Act  of  Parliament,  and  we  have  caused 
the  same  to  be  hereunto  annexed,  and  are  of  opinion 
that  the  party  to  be  elected  the  chief  clerk  of  the  She- 
riffs' Small  Debts  Court  should  be  required  to  report 
to  us  any  instances  of  neglect  of  duty  or  improper  con- 
duct on  the  part  of  any  of  the  officers  or  servants  of  the 
said  Court,  and  that  the  chief  clerk  should  be  elected 
subject  to  the  regulations  of  this  Honourable  Court 
respecting  the  said  office  and  the  standing  order  for 
the  annual  election  of  officers.'^ 

The  duties  of  chief  clerk  were  stated  in  a  paper 
annexed  to  the  report,  and  included  the  following  :— 

**  To  issue  or  cause  to  be  issued  all  summonses,  war- 
rants, precepts,  and  writs  of  execution,  and  register,  or 
cause  to  be  registered,  all  orders  and  judgments  of  the 
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1869.        Court,  and  keep,  or  cause  to  be  kept,  an  account  of  all 
Osgood       proceedings  of  the  Court." 

Nelson.  Upon  the  resignation  of  M.  E.  fVilkinson,  the  plain- 

tiff became  one  of  the  candidates,  and  having  obtained 
a  majority  of  votes,  was  by  the  Lord  Mayor  declared  to 
be  duly  elected,  ''subject  to  the  regulations  of  this 
Court  respecting  the  said  office,  and  the  standing  order 
for  the  annual  election  of  officers."  The  standing  order 
referred  to  was  as  follows  : — 

"  All  elections  to  offices  to  be  only  until  the  second 
court  after  St.  Thomas'  Day  next  succeeding." 

In  declaring  the  plaintiff  to  be  duly  elected^  the  Lord 
Mayor  addressed  the  plaintiff  in  open  court  as  follows : 
"Mr.  Osgood^  you  are  elected  into  the  office  of  chief 
clerk  of  the  Sheriffs  Court,  under  The  City  Small  Debts 
Act,  until  the  second  court  after  St.  Thoma^  Day  next 
succeeding^  and  subject  to  the  regulations  of  this  Court 
respecting  the  said  office  and  the  standing  order  for  the 
annual  election  of  officers."  Prior  to  his  first  election 
the  plaintiff  had  no  cognizance  of  either  the  standing 
order  or  the  report  of  the  Officers  and  Clerks'  Com- 
mittee, but  prior  to  his  third  election  he  was  acquainted 
with  the  contents  of  both. 

The  plaintiff  thereupon  entered  upon  the  duties  of 
the  office. 

Members  of  the  corporation  are  frequently  suing  and 
being  sued  in  the  Court,  and  other  members  of  the 
corporation  practice  as  attorneys  in  it. 

The  plaintiff  was  subsequently  annually  elected  by  the 
Court  of  Common  Council  to  the  office  till  the  year  1866, 
when,  in  consequence  of  the  extended  jurisdiction  given 
to  the  Sheriffs  Court  under  The  County  Courts  Act, 
1865,  28  &  29  Vict.  c.  99.,  requiring  the   salaries  of 
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the  officers  of  the  Sherifis  Court  to  be  entirely  revised^        i869. 
at  a  court   held  on  the  8th  February ^  1866,  he  was       qsoood 
elected  for  a  period  of  three  months  only.     On  the  3rd       nelsoh 
May  he  was  elected  for  a  further  period  of  three  months 
only,  and  on  the  26th  July,  he  was  elected  until  the 
next  annual  election  of  officers,  which  would  be  in  Feb- 
ruary^ 1867.   On  the  7th  February ^  1867,  in  consequence 
of  the  then  pending  reference  to  the  Officers  and  Clerks' 
Committee  of  the  13th  December,  1866,  he  was  elected 
for  three  months  only,  and  he  had  never,  since  the  7th 
FAruary,  1867,  been  elected  by  the  Court  of  Common 
Council,  and  the  period  for  which  he  was  so  last  elected 
expired  by  effluxion  of  time  on  the  7th  May,  1867. 
Among  the  officers  attending  to  be  annually  elected 
by  the  Court  of  Common  Council  are  the  Comptroller 
of  the  Chamber  and  Bridge  House  Estates,  and  also 
Mr.  Secondary  Potter^  who  purchased  his  office.    The 
practice  of  annual  elections  commenced  in  1816. 

On  the  occasion  of  each  of  these  subsequent  elections, 
tlie  plaintiff  was,  according  to  an  order  of  the  Court  of 
Common  Council,  always  required  to  be,  as  he  well 
knew^  and  was  generally  but  not  always,  present  at  and 
attending  that  Court,  and  was  always  aware  of  the  fact 
of  each  election,  and  the  period  for  which  he  was  so 
from  time  to  time  elected. 

The  duties  and  powers  of  the  chief  clerk  of  the  Court 
are  mentioned  and  referred  to  in  sects.  13,  38,  58,  59, 
60,  78,  84,  92,  95,  100, 101,  102, 108,  111,  and  116  of 
atat.  15  &  16  Vici.  c.  Ixxvii.,  and  in  the  general  rules 
framed  under  sect  62,  by  the  recorder,  the  common 
■efjeant,  and  the  Judge  of  the  SheriflFs  Court,  and  sanc- 
tioned under  sect.  63  by  the  Lord  Chief  Justice  of  the 
Common  Pleas. 
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1869.  The  County  Courts  Act,  1865,  28  &  29  Vict  c.  99,  by 

Osgood  which  jurisdiction  in  equity  in  certain  suits  and  matters 
NkIson  ^^^  conferred  on  the  Sheriffs  Court  came  into  operation 
on  the  1st  OctobeVy  1865  (sect.  23),  and  on  that  day 
certain  rules  and  orders  made  under  the  powers  con- 
tained in  it,  defining,  among  other  things,  the  increased 
duties  to  be  performed  by  the  plaintiff,  came  into 
operation  also. 

On  the  27th  April,  1866,  the  Officers  and  Clerks' 
Committee  presented  to  the  Court  of  Common  Council 
their  report  for  confirmation,  recommending  that  the 
plaintifi^s  salary  should  be  increased  from  500/.  to  750/. 
per  annum,  and  the  following  is  a  paragraph  from  that 
report : — 

'*  "We  have  heard  Mr.  George  Osgood,  the  registrar, 
and,  haying  intimated  to  him  our  conclusion  that  the 
conduct  of  public  business  rendered  it  highly  expedient 
that  the  registrar  of  the  Court  should  give  a  daily 
attendance,  and  not  simply  (as  at  present  laid  down  in 
his  duties)  as  often,  and  for  such  time  as  may  be 
requisite,  Mr.  Osgood  expressed  his  desire  in  every  way 
to  conform  to  any  alteration  that  should  be  made.'' 
But  the  report  was  referred  back  by  the  Court  of  Com- 
mon Council  to  the  Committee  for  reconsideration. 

On  the  19th  July,  the  Officers  and  Clerks'  Com- 
mittee by  another  report  recommended  to  the  Court 
of  Common  Council  that  the  plaintiff's  salary  should  be 
inereased  from  500/1  to  650/1  per  annum,  to  commence 
from  the  Ist  October,  1865,  and  be  raised  50il  a  year 
until  the  same  reached  750/.  per  annum,  but  an  amend- 
ment was  carried  in  the  Court  of  Common  Council 
that. no  increase  should  be  made  in  the  plaintiff's 
salary. 
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On  the  26th  July^  the  Court  of  Common  Council        1869. 
passed  a  resolution :-  Osgood 

"That  it  be  referred  to  the  Officers  and  Clerks'  ^  ^• 
Committee  to  consider  the  County  Courts  Equitable 
Jurisdiction  Act  so  far  as  relates  to  the  duties  and 
emoluments  of  the  registrar  of  the  Sheriffs  Courts  and 
to  report  to  the  Court  the  terms  and  conditions  upon 
which  the  appointment  should  be  held  for  the  future." 

Upon  this  last  mentioned  reference  no  report  was 
made. 

On  the  3rd  October,  J.  R.  Aikman,  who  then  filled 
the  office  of  high  bailiff  of  the  Sheriffs  Court,  addressed 
the  following  letter  to  the  Lord  Mayor : — 

''  Sheriffs  Court,  GuUdhall  Buildings,  London,  E.  C. 

'*  October  3rd,  1866. 

**My  Lord  Mayor. — For  the  reasons  which  will 
appear  from  a  correspondence  which  has  passed  between 
the  Judge  of  the  Sheriffs  Court,  and  myself  as  high 
bailiff  of  the  Court,  a  copy  of  which  correspondence  I 
enclose,  the  Judge  has  seen  fit  to  suspend  me  from  a 
principal  portion  of  my  official  duties  here.  I  have, 
therefore,  no  alternative,  in  order  to  protect  my  character 
and  my  position  here,  which  I  hold  from  the  Corpora- 
tion, than  to  request  most  respectfully  that  your  Lord- 
ship will  do  me  the  favour  to  lay  this  letter,  and  the 
enclosed  copy  correspondence,  before  the  Court  of  Com- 
mon Council  to-morrow,  in  order  that  they  may  be 
informed  of  all  that  has  transpired  in  relation  to  this 
most  extraordinary  proceeding,  and  take  such  steps  as 
may  appear  to  them  fit  and  proper  to  restore  me  to  the 
full  enjoyment  of  my  office. 

*'  I  have  the  honour  to  remain,  &c., 
'*John  R.  AikmanJ' 
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1869.  A  copy  of  the  correspondenoe  enclosed  in  that  letter 

Omood       «  as  follows : — 

NiLion.  The  Judge  of  the  Sheriffs  Court  to  the  High  Bailiff. 

"  Sheriffs  Court,  Guildhall  Buildings^  London^ 

"  80th  August,  1866. 

"  Dear  Sir. — I  can,  on  the  only  consideration  I  have 
been  able  to  give  to  the  subject,  find  no  way  of  getting 
quit  of  the  difiiculty  which  has  arisen  as  to  the  notices 
&c.,  &;c.,  except  by  dispensing  with  your  attendance  in 
Court.  I  think  it  a  pity,  that  after  doing  these  duties 
for  seven  years,  you  should  now  decline  to  take  charge 
of  the  notices  and  hand  them  to  me,  the  more  so  that 
this  duty  is  closely  connected  with  the  calling  of  the 
summonses.  At  the  same  time,  neither  in  the  statutes 
or  rules  of  practice  is  the  duty  I  refer  to  imposed  on 
the  high  bailiff,  any  more,  I  might  add,  than  the 
calling  of  the  summonses,  and  you  are  therefore,  as 
you  observed  yesterday,  not  paid  for  doing  this  duty, 
and  not  bound  in  consequence  to  do  it.  I  looked  at 
the  statutes  last  night,  and  I  do  not  find  that  I,  as 
Judge,  have  any  power  to  assign  additional  duties  or 
responsibilities  to  any  of  the  o£Scers  of  the  Court.  I 
annex  a  formal  memorandum  to  justify  your  absence 
during  the  sitting  of  the  Court  under  the  statute. 

'*  And  remain,  &c.,  iJ.  Malcolm  KerrJ^ 

Memorandum  referred  to  in  the  above  letter : 

''  Sheriffs  Court,  August  80th,  1866. 
"  The  attendance  of  the  high  bailiff  during  the  sitting 
of  the  Court,  is,  until  further  order  in  that   behalf^ 
dispensed  with  and  excused. 

"A  Malcolm  Kerr, 

"  Judge  of  the  Sheriffs  Court." 
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"  No.  5,  York  Place,  Portman  Square,       Omood 
"  August  30th,  1 866/'  Niwoir. 

"Dear  Sir.— I  can  have  no  difficulty  in  submitting 
to  your  order  to  relieve  me  from  attending  in  Court 
'until  further  order/  until  I  understand  you  feel  jus- 
tified,  after  receiving   this  explanation,  in   continuing 
that  order  in  force  against  me,  and  the  Corporation  see 
fit  to  permit  me  to  be  partly  excluded,  without  sufficient 
cause,  from  the  office  to  which  they  have  elected  me. 
But  with  respect  to  my  character  and  position  here, 
after  seventeen  years  of  uninterrupted  and  faithful  ser- 
vice, I  must  respectfully  contend  by  this  explanation, 
that  I  have  done  no  act — that  there  has  been  no  '  in- 
ability or  misbehaviour'  on  my  part,  and  no  '  reasonable 
cause'  has  existed  or  been  shewn  against  me,  as  con- 
templated by  the  17th  and  18th  sections  of  The  London 
(City)  Small  Debts  Act,  which  can  properly,  or  legally,  or 
righteously,  subject  me  to  the  censure  you  have  been 
pleased  to  pass  upon  me.    The  only  grounds  I  can 
conceive  for  such  a  proceeding  would  have  been  'in- 
ability or  misbehaviour'  which  contemplates  neglect  of 
duty,  or  disrespect  or  disobedience  to  your  orders,  as 
Judge  of  the  Court,  and  these,  I  most  respectfiUy  con- 
tend, so  far   from  having  been  the  case,   have  been 
distinctly  and  emphatically  negatived  by  the  contents  of 
your  letter  accompanying  my  suspension,  as  well  as  in 
your  verbal  declaration  to  me  yesterday  upon  this  sub- 
ject^ when  in  Mr.  0$goo<P%  presence,  and  without  any 
pretence  on  his  part  to  correct  you,  you  candidly  ad- 
mitted that  the  duties  of  the  registrar,  which  he  now 
seeks  to  impose  on  me,  were  no  part  of  my  duty,  that 
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1.^60.  therefore  I  liad  no  right  to  perform  them.  And  even 
Osgood  when  I  volunteered  to  perform  them  against  the  letter 
Nrlson.  ^f  ^^^  ^^^  ^^  Parliament,  which  I  shall  presently  ex- 
plain, in  deference  to  any  order  or  request  you  might 
he  pleased  to  make  as  Judge  of  the  Court,  you  declined 
to  make  any  such  order,  or  to  allow  me  to  act  under 
your  direction  or  authority.  The  '  diflBculty'  therefore, 
adverted  to  in  the  first  paragraph  of  your  letter,  must 
be  more  imaginary  than  real,  I  think,  when  you  admit 
you  have  no  right  or  power  to  deal  with  the  case  as 
against  me,  and  decline  to  exercise  your  imdoubted 
prerogative,  and  direct  the  registrar  to  perform  his  own 
duties  in  Court,  and  upon  his  failing  so  to  do,  to  have 
visited  him  with  the  punishment  or  censure  you  have 
now  inflicted  upon  me;  but  in  the  absence  of  such 
direction,  where  you  had  undoubtedly  the  power  to 
command,  and  it  was  undoubtedly  the  duty  of  the 
registrar  to  obey,  where,  may  I  ask,  is  the  justice  to 
expect  me  voluntarily  to  perform  duties  which  it  is 
admitted  on  all  hands  belong  exclusively  to  the  registrar, 
and  are  in  no  shape  or  form  any  part  of  my  duty? 
And  then  when  I  merely  desire  to  pay  some  little 
respect  to  the  principle  of  action  you  and  Mr.  Osgood 
have  so  religiously  and  comprehensively  laid  down 
for  yourselves,  and  decline  to  volunteer  or  interfere 
with  that  which  is  far  from  being  within  my  province, 
and  docs  not  concern  me,  you  are  pleased  to  visit  me 
with  your  severest  censure,  as  if  for  neglect  or  insub- 
ordination, and  to  suspend  me  from  a  principal  portion 
of  my  duties.  More  I  need  not  further  trouble  you 
with  on  this  subject,  except  to  remind  you  how  strictly  you 
have  forbidden  me,  on  all  former  occasions  to  discharge 
any  of  the  registrar's  duties,  as  being  in  violation  of  the 
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express  provisions  of  the  14th  and  16th  sections  of  the        1869. 
Act,  which  would  subject  me  to  penalties  and  dismissal       Osgood"^ 
from  office.     So  strictly,  I  may  say,  has  this  been  the       Nilioir. 
case,  that  in  the  absence  of  Mr.  Osgood  on  all  occasions 
and  in  the  absence  on  every  such  occasion  of  a  deputy  duly 
qualified  and  appointed  to  act  for  him,  as  the  Act  directs, 
you  have  actually  been  obliged,  in  order  to  get  the  duty 
done  at  all,  to  order  first  one  clerk  and  then  another  to 
attend  in  Court  for  him,  until  it  is  no  exaggeration  to 
say  that  literally  every  copying  clerk  almost  in  Mr. 
Osgood^  office  has  acted  as  registrar  in  Court,  and  has 
discharged  and  performed  all  the  important  and  respon- 
sible duties  of  minuting  the  judgments,  taxing  the  costs, 
&c.,  &C.,  which  can  only  legally  appertain  to  and  be  per- 
formed by  the  registrar,  or  his  duly  appointed  deputy — 
a  solicitor  of  at  least  five  years  standing.     Unless,  there- 
fore, all  this  be  purely  and  literally  false,  and  a  fabri- 
cation, what  obligation  I  should  like  to  know,  rests  with 
me,  either  legally  or  morally,  if  I  may  so  express  it,  and 
when  you  decline  to  sanction  by  your  order  or  authority 
the  wrong   I   should    be   committing,   to   make   bad 
irorse,  by  submitting  first  to  one  illegality  or  irregularity 
or  imposition,  and  then  to  another,  until,  in  fact,  the 
registrar  might  ultimately  relieve  himself,  as  he  has  done 
to  a  considerable  extent,  from  performing  many,  or  any, 
or  all,  of  his  official  duties,  and  literally  shut  up  shop 
fdtogether,  if  you  will  forgive  the  expression,  except  to 
attend  quarterly  at  the  bankers,  to  receive  what  he  con- 
siders to  be  his  insufficient  salary  of  £500  per  annum. 
[The  remainder  related  to  the  second  and  other  para- 
graphs of  the  preceding  letter.] 

"  I  have  the  honour  to  remain  &c., 

^'  John  R.  Ail'man." 

K  2 
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18G0.  The  Judge  of  the  Sheriffs  Court  to  the  High  Bailiff. 

OsaooD  ^^  BexkiB,  Sussex, 

Nklsoh.  "  September  Srrf,  1866. 

"  Dear  Sir, — The  statute  requires  each  of  the  bailiffs 
to  attend  every  sitting  of  the  Courts  unless  his  absence 
be  allowed  for  reasonable  cause  by  the  Judge.  Your 
absence  has  been  allowed — for  what  seems  to  me '  reason- 
able cause,'  viz.,  that  I  may  have  in  Court  some  one  who 
will  facilitate  the  business  of  the  suitors.  That  is  the 
object  and  effect  of  my  order.  Neither  more  or  less  ; 
and  the  letter  which  accompanied  it  made  that,  1  think^ 
sufficiently  clear.     If  not^  it  is  made  so  now. 

"  I  am,  &c., 

''  R.  Malcolm  Kerr." 
The  High  Bailiff  to  the  Judge  of  the  Sheriffs  Court. 

'*  Sheriffs  Court,  Guildhall, 
''  Oct.  3rd,  1866. 
"  Dear  Sir, — I  regret  your  letter  of  the  8rd  September 
affords  me  no  alternative,  to  protect  my  character  and 
njy  position  here,  which  I  hold  from  the  corporation, 
than  to  bring  all  the  circumstances  which  have  induced 
you  to  suspend  me  from  a  principal  portion  of  my  duties, 
before  the  corporation,  and  for  this  purpose  I  feel  it 
respectful  to  inform  you  that  I  have  requested  the  Lord 
Mayor  to  lay  a  copy  of  the  correspondence  which  has 
passed  between  us  before  the  Court  of  Common  Council 
at  their  meeting  to-morrow,  in  the  hope  that  they  may 
discover  some  more  equitable  mode  of  '  facilitating  the 
business  of  the  suitors'  than  by  shifting  on  to  the  shoul- 
ders of  those  who  do  properly  discharge  their  duties  the 
business  of  those  who  are  either  unwilling  or  incapable 
to  discharge  it  personally  to  your  satisfaction. 

"  I  remain,  8cc., 

^'  John  R.  Aikman/ 
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On  the  18th   Ociobery  1866,  the  Lord  Mayor  laid        18G9. 
before  the  Court  of  Common  Council,  the  letter  of       Osgood 
Mr.  Aikman,  together  with  a  copy  of  the  correspon-       nemom 
dence,  whereupon  the  correspondence  was  read  to  the 
Court,  and  referred  to  the  Officers  and  Clerks*  Com- 
mittee to  consider  and  report 

The  Officers  and  Clerk's  Committee  is  composed  en- 
tirely of  members  of  the  Court  of  Common  Council,  and 
is  one  of  the  regular  committees  of  the  common  council  of 
the  corporation,  and  it  is  annually  appointed  by  them  for 
the  purpose  of  considering  and  reporting  to  the  Court  of 
Common  Council  upon  any  matters  that  may  be  referred 
to  them  relating  to  the  offices  in  the  appointment  of  the 
corporation*  It  has  always  been  the  custom  and  practice 
of  the  corporation  to  refer  all  such  inquiries  to  a  committee 
of  the  common  council,  which  committee  has  been  in 
later  times  and  now  is  called  and  known  as  the  Officers 
and  Clerks'  Committee,  to  inquire,  and  when  necessary, 
to  take  what  in  the  minutes  is  termed  evidence,  but 
consists  of  viva  voce  and  written  statements  not  upon 
oath,  and  to  consider  and  report  to  the  common  council, 
it  being  considered  impracticable  for  the  common  council, 
which  consists  of  two  hundred  and  thirty-two  persons,  to 
transact  in  all  its  details  the  business  of  the  corporation 
without  previous  investigation  by  a  committee.  The 
Officers  and  Clerks'  Committee  consists  of  twelve  alder- 
men and  thirty  commoners,  who  are  appointed  for  a 
period  of  four  years,  one  fourth  of  the  members,  together 
with  any  who  may  cease  to  be  of  the  common  council, 
going  off  the  committee  every  year. 

In  pursuance  of  the  reference,  the  Officers  and  Clerks' 
Committee  proceeded  to  make  such  investigations  as  they 
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1869.  thought  fit.  On  the  22nd  October,  Mr.  Aikman  attended 
Osgood  before  them^  and  handed  to  them  the  following  written 
statement : — 

"  I  propose  and  desire  to  prove— 

'*  First.  That  all  special  pleadings^  awards,  orders  of 
reference,  confessions  of  debt^  notices  for  new  trials^  to 
vary  orders,  to  set  aside  awards,  to  review  taxation  of 
costs^  &c.y  &c.^  are  required  by  the  Act  of  Parliament  or 
rules  of  the  Court,  to  be  directed  to  and  served  upon 
the  registrar  of  the  Court,  and  are  afterwards  preserved 
and  filed  by  him  as  evidence  of  the  minute  book  and 
*  proceedings  in  Court. 

''  Second.  That  the  duties  Mr.  Osgood  (as  registrar  of 
the  Court)  desires  to  impose  on  me,  viz.,  that  of  taking 
charge  in  Court  of,  and  accounting  to  the  Judge  for^ 
all  such  special  pleadings  and  other  matters  as  above- 
mentioned,  as  well  as  of  all  correspondence  to  the 
Judge,  or  to  himself  as  registrar^  in  reference  to  com- 
plaints, or  other  proceedings  in  Court,  are  no  part  of 
the  duties  of  the  high  bailifi^,  and  have  never  been  per- 
formed by  him,  but  are  entirely  and  exclusively  the 
duties  of  the  registrar  of  the  Court,  and  as  such  have 
been  performed  by  him  since  the  establishment  of  the 
Court  in  1847. 

"  Third.  That,  as  high  bailiff,  I  am  prohibited  by  the 
London  (City)  Small  Debts  Act,  from  accepting  the 
office  of  registrar,  in  the  execution  of  the  Act,  under  a 
penalty  of  50/.  for  every  such  offence,  with  a  liability  to 
dismissal  from  my  office  by  the  corporation. 

"  Fourth.  That  the  whole  of  my  duties  as  high  bailiff 

have  been  performed  regularly,  faithfully^  and  properly. 

'*  Fifth.   That  I  have  never  disobeyed,  or  refused  to 
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perform  any  order  made^  either  by  the  Judge  or  the  18G9. 

corporation  in  reference  to   the  duties  of  the  Sheriffs  — qsg^d 

Court.  V. 


"  October  22nd,  1866.  "John  K  Aikman." 

The  committee  finding  that  the  plaintiff  was  affected 
by  the  statements  of  Mr.  Aikman  directed  that  he 
should  be  furnished  with  a  copy  of  the  correspondence 
between  Mr.  Aikman  and  the  Judge  of  the  Court,  and 
also  with  a  copy  of  the  written  statement  of  what  Mr. 
Aikman  proposed  to  prove  which  were  furnished  to  him 
accordingly ;  and  the  plaintiff  was  requested  by  the  com- 
mittee to  answer  Mr.  Aikman'^  statements  in  writing. 

The  plaintiff  thereupon  addressed  to  the  committee 
the  following  letter: — 

*'  Sheriffs  Court,  Guildhall  Buildings^ 
"  October  29th,  1866. 
"  Grentlemen— I  have  the  honour  to  inform  you,  that 
through  your  order,  for  which  permit  me  most  respect- 
fully to  thank  you,  I  have  obtained  a  copy  of  the  late 
correspondence  between  his  Honour  Mr.  Commissioner 
Kerr  and  Mr.  Aikman,  together  with  a  copy  of  what  the 
latter  gentleman  proposes  and  desires  to  prove.  I  have 
thought  that  I  should  be  best  meeting  the  views  of 
your  committee,  if  I  answered  in  writing  categorically 
Mr.  Aikman^s  allegations,  made  for  the  ^rst  time  after 
his  services  in  Court  had  been  dispensed  with  by  the 
Judge,  and  roost,  if  not  all  of  them,  being,  as  I  respect- 
fully submit,  altogether  irrelevant  to  a  proper  explanation 
of  his  own  conduct,  as  it  can  be  no  answer  to  one  charge 
to  make  another.  Mr.  Aikman,  in  the  third  page  of 
hijj  answer  to  the  Judge  of  the  30th  Auffust  last,  writes 
as  follows — [Here  was  quoted  the  passage  set  out  ante, 
p.  131,  iKginning  with  the  words  *  So  strictly  1  may  say 


Nelson. 


126  [exch.  ch.  trinity  vacation.] 

18G9.  has  this  been  the  case/  and  ending  with  the  words  *  a 
Osgood  solicitor  of  at  least  five  years  standing.']  In  answer  to 
Nelson  ^^®  ^  ^^S  ^^^^t  respectfully  to  refer  your  committee  to 
the  Judge  and  to  the  official  return  sent  herewith,  pur- 
suant to  your  resolution  of  22nd  October  instant.  During 
the  eleven  years  I  have  been  in  office  I  have  never  been 
absent  from  the  sittings  of  the  Courts  except  with  leave, 
or  on  account  of  illness,  or  when  in  attendance  on  com- 
mittees, or  under  subpoena  at  other  Courts ;  and  then  the 
chief  clerk  for  the  time  being  has  always  taken  the  minutes 
under  the  special  order  and  direction  of  the  Judge ;  the 
13th  section  of  the  Act  enacting  *  that  the  clerk  (regis- 
trar) of  the  Court  with  such  assistant  clerk  or  clerks  as 
aforesaid,  shall  issue  all  summonses,  &c.,  and  register  all 
orders  and  judgments  of  the  Court.  The  acts  of  all  my 
clerks  are,  in  the  eye  of  the  law,  supposed  to  be  my 
acts^  as,  for  instance,  if  a  '  mandamus'  were  applied  for, 
to  compel  the  issue  of  any  process,  or  the  performance 
of  any  act,  which  had  been  refused  by  any  clerk  under 
me,  the  application  to  the  Court  of  Queen's  Bench 
would  be  made  as  against  97?^,  as  the  registrar,  and  no/ 
against  the  clerk  making  such  default,  and  the  4th 
section  of  the  County  Courts  Equity  Jurisdiction  Bill 
enacts,  that  the  '  chief  clerk  and  the  chief  bailiff  of  the 
City  (Sheriffs)  Court  shall  henceforth  be  respectively 
styled  the  registrar  and  high  bailiff  thereof,  the  word 
registrar  being  interpreted  to  include  the  assistant  clerks* 
The  minute  books  will  speak  for  themselves,  and  no 
records  will  be  found  therein  except  mine,  or,  in  my 
absence,  and  as  my  hcum  tenens,  that  of  such  chief 
clerk.  *  *  *  *  During  the  sitting  of  the  Court 
my  time  is  most  fully  occupied  in  taking  the  minutes, 
as  the  recording  officer  in  Court  (Mr.  Aikman  being,  as  I 
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consider,  the  executive  oflScer),  and  I  may  say  that  my  186D. 
pen  scarcely  ever  ceases  the  whole  time.  Upon  the  Osgood 
correctness  of  these  minutes  the  legality  or  illegality  of  Nelsow. 
all  the  subsequent  proceedings  entirely  depends^  as  from 
them  the  orders  and  certificates  to  foreign  Courts,  &c. 
are  made  out,  and  executions  and  commitments  to 
prison  issued ;  so  that  the  property  and  liberty  of  the 
suitors  are  at  stake  upon  the  correctness  of  my  record, 
which  would  be  liable  to  error  if  I  had  to  jump  up  and 
down  from  my  seat  to  hand  up  papers,  and  it  must  be 
otherwise  apparent  how  essential  it  is  that  my  attention 
should  not  be  in  anv  manner  diverted  from  much  more 
responsible  duties.  [The  remainder  of  the  letter  was  a 
comment  on  other  parts  of  Mr.  Aikman's  letter  to  the 
Judge,  and  contained  charges  against  him  of  inattention 
and  insubordination  in  the  performance  of  the  duties 
of  his  ofifice.] 

"  I  have  the  honour  to  remain,  &c., 

"  George  Osgood,'* 
On  the  30th  October  the  Committee  again  met,  when 
the  letter  from  the  plaintiff  was  laid  before  them.     Mr. 
Aikman  thereupon  handed  to  the  Committee  two  addi- 
tional written  statements  as  follows :  — 

"  I  will  prove  that  the  clerks  or  some  of  them  who 
sat  in  Court  and  minuted  the  judgments  took  the  judg- 
ments down  in  pencil,  and  that  afterwards  they  were 
written  in  ink  by  the  registrar.  I  should  think  that 
Mr.  Marshally  Mr.  IVkUe,  Mr.  Tilt,  Mr.  Deacon,  and 
I  might  also  say  on  many  occasions  the  late  Mr.  Tliomp- 
ton  and  the  present  Mr.  Grant  often  minuted  the  pro- 
ceedings in  pencil  in  Court,  and  they  were  afterwards 
copied  in  ink  by  the  registrar. 
"  Oct.  30th,  1866."  ''  John  II.  Ail  man:' 
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1869.  '*  That  Mr.  Osgood  does  not  attend  personally  to  the 

Osgood       correspondence  of  the  Court.     That  the  correspondence 
Nelson.       relates  to  remittances  of  money  and  to  almost  all  other 
matters  coming  before  the  Court, 

"  Oct  30th,  1866.^'  ''John  R.  Aaman." 

Copies  of  these  were  furnished  to  the  plaintiff. 

The  Committee  met  again  on  the  26th  November^  and 
having  made  further  enquiries  into  the  matters  referred 
to  them,  and  being  specially  attended  by  the  common 
Serjeant  to  assist  them  in  the  conduct  of  the  enquiry, 
brought  up  to  the  Court  of  Common  Council  the  fol- 
lowing report : — 

'*  To  the  Right  Honourable  the  Lord  Mayor,  Alder- 
men and  Commons  of  the  city  of  London,  in  Common 
Council  assembled. 

''  We,  whose  names  are  hereunto  subscribed  of  your 
Committee,  in  relation  to  officers  and  clerks,  to  whom 
on  the  18th  October  last,  it  was  referred  to  con- 
sider and  report  upon  a  letter  of  Mr.  John  Robertson 
Aikmany  high  bailiff  of  the  Sheriffs  Court,  enclosing  a 
copy  of  correspondence  which  has  passed  between  the 
Judge  of  the  said  Court  and  himself  as  high  bailiff,  do 
certify  that  we  have  heard  Mr.  Aikman  upon  the  cor- 
respondence, and  have  also  examined  the  clerks  in  the 
registrar's  department,  and  as  the  letter  of  Mr.  Aikman 
embodies  certain  allegations  affecting  the  registrar,  that 
officer  has  been  permitted  by  us  to  take  a  copy  of  the 
correspondence  and  has  subsequently  addressed  to  us 
a  letter  in  reply  thereto.'' 

**  Upon  our  meeting  for  the  further  consideration  of 
the  reference  wc  were  attended  by  Mr.  Common  Ser- 
jcant,  and  having  been  advised  by  that  officer  upon  the 
important   questions  which  arc  now  involved,  and  the 
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reference  as  at  present  made  to  ns  by  the  (^ourt^  we        18G9. 
b^  to  report  that  whereas  it  appears  upon  the  inquiry       qsoood 
instituted  on  the  subject  of  the  reference  that  a  serious       n£mom 
disagreement  has  arisen  between  the  registrar  and  the 
high  bailiff  of  the  Sheriffs  Court  as  to  their  respective 
duties  and  functions,  and  that  allegations  and  counter- 
allegations  have  been  preferred,  demanding  immediate 
consideration,   and  which,  if  well  founded,  indicate  a 
state  of  things  which  must  seriously  interfere  with  the 
dischai^  of  the  public  business  by  those  ofiScers,  we 
recommend  that  the  authority  of  the  Court  be  given 
for  this  Committee  to  investigate  the  several  allegations 
and  to  report  thereon  to  the  Court" 

The  report  was  signed  by  the  chairman,  and  thirteen 
members  of  the  Committee. 

On  the  13th  December^  this  report  was  presented 
to  the  Court  of  Common  Council,  and  having  been  read, 
ifas  agreed  to  by  the  Court,  and  an  order  was  made,  of 
ifhich  the  following  is  a  minute — 

'^Report  Officers  and  Clerks'  Committee,  on  the 
reference  of  the  18th  ulto.  and  for  further  powers  to 
enable  the  Committee  to  investigate  certain  allegations 
affecting  the  registrar  and  the  high  bailiff  of  the  Sheriffs 
Court,  read,  agreed  to  and  ordered  accordingly." 

On  the  28th  January^  1867,  the  Officers  and  Clerks' 
Committee  met  to  consider  the  reference  made  to  them 
by  the  Court  on  the  13th  December,  1866.  That  Com- 
mittee was  a  new  Committee  appointed  by  the  Court 
of  Common  Council,  on  the  17th  January^  1867, 
according  to  annual  custom.  Thirteen  of  its  members 
had  not  been  members  of  the  committee  of  1866.  The 
delay  in  the  meeting  of  the  committee  was  caused  by 
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18(59.       the  annual  re-election  of  the  Court  of  Common  Council 

Osgood      itself  on  St.  Tliomas'  Day  (the  21st  December),    and 

Nelso        *^^  consequent  cessation  of  meetings  of  all  committees. 

This  was  the  first  meeting  of  the  OfiScers  and  Clerks' 

Committee  after  its  annual  appointment  by  the  Court 

of  Common    Council,  and   no   change  whatever  was 

made   in    the   members  of  the  committee  from    and 

including  the  28th  January  up  to  and  including  the 

13th  March,  1867,  on  which  day  their  report  was  made 

upon  the  matters  referred  to  them  on  the  13th  December, 

1866. 

The  committee  again  met  on  the  1st,  Sth,  14th,  22nd 
and  28th  February,  and  the  6th  and  13th  March. 
The  plaintiff  was  present  at  the  meetings  of  the  5th,  14th, 
22nd  and  28th  February,  but  not  before,  and  was  not 
present  at  the  meetings  of  the  1st  February  and  the  6th 
and  13th  March,  on  which  davs  no  evidence  was  taken. 
By  directions  of  the  committee  full  notes  of  the  pro- 
ceedings before  them  on  the  5th,  14th,  22nd  and  28th 
February  J  were  taken  by  a  shorthand  writer. 

On  7th  March  (during  the  investigation),  the  com- 
mittee took  up  to  the  Court  of  Common  Council 
a  report  recommending  that  the  plaintiff  should  be 
remunerated  for  his  services  under  The  County  Courts 
Act,  1865,  by  the  payment  to  him  of  an  amount  equal 
to  the  amount  of  the  registrar's  fees  received  under 
the  last  mentioned  Act  The  report  was  confirmed, 
but  no  additional  remuneration  was  ever  paid  to  the 
plaintiff  except  31/.  6^.  6c/.  for  services  and  extra  duties 
imposed  upon  him  under  the  last  mentioned  Act,  from 
the  1st  October,  1865,  to  the  25th  December,  1866,  and 
the  further  sum  of  15/.  5,v.  2(i.  for  similar  services  and 
extra  duties  to  the  2ud  Moy,  1867. 
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On  the  13th  March^  after  the  terroination  of  the  1869. 
enquiiy,  a  report  was  agreed  to  by  the  committee,  in  Osgood 
their  committee  room,  and  signed  by  eleven  members.  It  nf.lsom 
was  afterwards  signed  by  five  other  members  in  the  ofiSce 
of  the  town  derk,  or  in  the  Conrt  of  Common  Council. 
After  detailing  the  proceedings  before  the  committee^ 
it  submitted  the  following  resolutions  : — '^  Resolved 
unanimously^  that  in  the  opinion  of  this  committee 
the  duties  of  chief  clerk  or  registrar  of  the  SheriflFs 
Court  have  not  been  properly  discharged  by  Mn 
Otgood.  Resolved,  that  in  the  opinion  of  this  com- 
mittee the  duties  of  chief  or  high  bailiff  of  the  Sheriffs 
Court  have  not  been  properly  discharged  by  Mr. 
Aikman.  Resolved  unanimously^  that  in  the  opinion 
of  this  committee  such  irregularities  have  been  disclosed 
in  the  ofiQces  of  the  registrar  and  high  bailiff  respectively 
as  seriously  interfere  with  the  proper  conduct  of  public 
business,  and  that  the  Court  of  Common  Council  be 
recommended  to  take  such  steps  as  they  may  deem 
advisable  under  the  provisions  of  The  London  (City) 
Small  Debts  Extension  Act,  1852.^'  It  then  stated  that 
through  the  city  solicitor  they  had  obtained  the  opinion 
of  the  recorder  and  the  common  serjeant  as  to  the  powers 
possessed  by  the  corporation  with  respect  to  the  dis- 
charge or  removal  of  those  officers^  and  set  out  that 
opinion. 

The  report  was  signed  by  the  chairman  and  fifteen 
members  of  the  committee. 

By  the  practice  of  the  Court  of  Common  Council 
and  their  committees^  seven  members  of  a  committee 
constitute  a  quorum^  and  in  order  to  authenticate  and 
give  validity  to  a  report  of  a  committee^  it  is  not  neces- 


V. 

Nelson. 
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1869  s^^7  ^h^^  i^  should  be  signed  by  more  than  seven 
0,0000  ""embers.  Of  the  members  of  the 'committee  signing 
the  report  four,  including  the  chairman  of  the  com- 
mittee, attended  every  meeting  of  the  committee,  one 
attended  every  meeting  except  that  on  the  Ist  February^ 
on  which  day  no  evidence  was  taken,  and  two  attended 
every  meeting  except  that  on  the  28th  January^  on 
which  day  also  no  evidence  was  taken;  so  that  the 
report  was  signed  by  seven  members  who  had  attended 
every  meeting  of  the  committee  at  which  evidence  was 
taken.  Every  one  of  the  committee  had  an  oppor- 
tunity from  day  to  day  of  reading  the  transcript  of  the 
shorthand  writer's  notes  of  the  proceedings. 

All  the  formal  proceedings  of  the  committee  in 
reference  to  the  matters  referred  to  them  were  con- 
ducted in  the  usual  manner,  and  with  regularity  and 
order. 

The  report  of  the  13th  March  was  laid  before  the  Court 
I  of  Common  Council  on  the  21st  March^  and  it  was  re- 
solved and  ordered  that  a  copy  of  it  should  be  furnished 
to  Mr.  Osgood^  and  that  he  should  be  at  liberty  to 
inspect  and  take  copies  of  the  evidence  which  had  been 
given  before  the  committee,  and  that  he  should  shew 
cause  to  that  Court  on  the  4th  April  next,  at  twelve 
o'clock  at  noon,  why  he  should  not  be  removed  from 
his  office  of  chief  clerk  or  registrar. 

A  copy  of  the  resolution  and  order  was  furnished  to 
the  plaintiff,  together  with  a  copy  of  the  report  of  the 
13th  March,  and  he  afterwards  attended  at  the  office 
of  the  town  clerk  and  inspected  the  transcript  of  the 
shorthand  writer's  notes  of  the  proceedings  before  the 
committee. 
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1869. 


Osgood 

▼. 
Nelson. 


Ou  the  2nd  May^  a  duly  constituted  meeting  of  the 
common  council  was  held^  when  the  plaintiff  appeared  to 
shew  cause^  and  was  represented  by  counsel.  On  being 
called  upon  by  the  Court  to  shew  cause  the  Recorder  of 
London^  acting  according  to  immemorial  custom  as  the 
mouthpiece  and  on  behalf  of  the  Court  of  Common 
Council^  asked  whether  the  plaintiff  wished  to  offer  any 
further  evidence  than  that  which  appeared  on  the  short- 
hand writer's  notes.  His  counsel  answered  that  the 
plaintiff  was  not  prepared  with  any  evidence ;  that  the 
plaintiff  had  no  notice  that  any  would  be  taken ;  and 
he  apprehended  that  the  Court  of  Common  Council 
being  a  body  so  numerously  constituted  had  for  its 
convenience  delegated  to  the  committee  the  power  of 
receiving  evidence,  and  he  presumed  was  prepared  to 
act  upon  the  evidence  received  by  them.  Notes  were 
taken  by  a  shorthand  writer  of  the  proceedings  before 
the  Courts  and  of  the  addresses  of  counsel ;  the  plain- 
tiff's counsel  in  the  course  of  his  address  reserving  all 
the  legal  rights  of  his  client.  At  the  close  of  the 
speeches  of  counsel  the  Court  proceeded  to  deliberate 
with  closed  doors,  when  they  arrived  at  the  following 
resolutions: — 

'^  Resolved :  That  in  the  opinion  of  this  Court  the 
duties  of  chief  clerk  or  registrar  of  the  Sheriffs  Court 
have  not  been  properly  discharged  by  Mr.  Osgood. 

"  Resolved :  That  this  Court  having  carefully  consi- 
dered the  evidence  as  to  the  manner  in  which  the  duties 
of  the  office  of  chief  clerk  or  r^strar  of  the  Sherifis 
Court  have  been  discharged  by  Mr.  Osgood  is  of  opinion 
that  reasonable  cause  exists  for  his  removal  from  his 
said  office^  and  this  Court  doth  hereby  remove  him 
accordingly.'* 
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The  common  council  then  appointed  the  defendant,        18G9. 
the  city  solicitor,  chief  clerk  or  registrar  pro  tempore.  o^^^i^i 

A  copy  of  the  General  Rules  relating  to  the  duties  ^  ^* 
and  powers  of  the  chief  clerk  of  the  Sheriffs  Court 
fnmed  under  stat  15  &  16  Vict.  c.  Ixxvii.  s,  62. ;  and 
of  the  Rules  and  Orders  made  under  stat.  28  &  29  Vict. 
e-  99. ;  a  copy  of  the  minutes  of  the  Officers  and  Clerks' 
Committeey  so  far  as  they  related  to  the  enquiry  in 
question;  also  the  notes  of  the  proceedings  before  them, 
^nd  of  the  proceedings  before  the  common  council, 
^ere  to  be  taken  as  part  of  the  case. 

The  Court  was  to  be  at  liberty  to  draw  any  inference 
of  fact  which  might  have  been  drawn  by  a  jury. 
The  questions  for  the  opinion  of  the  Court  were  : — 
First  Whether  the  plaintiff  was  on  the  2nd  May, 
1867,  lawfully  removed  from  his  office? 

Secondly.  Whether  he  had  ceased  to  be  entitled  to  the 
office  before  the  granting  of  the  rule  nisi  for  an  infor- 
mation in  the  nature  of  a  quo  warranto  by  reason  of  the 
^piration  of  the  term  for  which  he  was  elected. 

By  The  County  Courts  Act,  1846,  9  &  10  Vict.  c.  95. 
*-  24.  the  appointment  of  clerks  of  County  Courts  is 
^^«ted  in  the  Judges  of  those  Courts,  subject  to  the 
^PproTal  of  the  Lord  Chancellor,  with  a  power  of  removal 
^^  case  of  inability  or  misbehaviour,  subject  to  the  like 
approval. 

By  The  County  Courts  Act,  1850, 13  &  14  Vict.  c.  61 . 
'.  4u,  so  much  of  stat.  9  &  10  Vict.  c.  95.  as  relates  to 
the  removal  of  clerks  of  County  Courts  is  repealed  ;  and 
the  power  to  remove  them  is  vested  in  the  Lord  Chan- 
cellor or  the  Chancellor  of  the  Duchy  of  Lancaster, 
By  The  County  Courts  Act,  1856,  19  &  20  Vict. 

VOL.    X.  L  B.   &    K. 
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1869.       c.  108.  8.  8.,  the  clerk  of  a  County  Court  is  to  be  called 
~  Osgood       ^^^  registrar  of  the  Court. 
N.MON.  By  The  County  Courts  Act,  1867,  80  &  81    Vict 

c,  142.  8.  84,  that  Act  and  the  several  County  Courts 
Actai  specified  in  Schedule  (D.)  shall  be  construed  to- 
gether as  one  Act :  there  being  a  similar  enactment 
in  The  County  Courts  Act,  1865,  28  &  29  Vict.  c.  99. 
s.  21. 

The  London  (City)  Small  Debts  Extension  Act, 
1852,  15  &  16  Vict  c.  Ixxvii.  8.  11.  enacts,  •*  That 
every  chief  clerk  of  the  Court  to  be  hereafter  appointed 
shall  be  an  attorney  of  one  of  Her  Majesty's  superior 
Courts  of  common  law,  who  shall  have  practised  as  an 
attorney  for  at  least  five  years ;  and  such  clerk  shall  be 
appointed  by  the  mayor,  aldermen,  and  commons ;  and 
it  shall  be  lawful  for  the  mayor,  aldermen,  and  com- 
mons, in  case  of  the  inability  or  misbehaviour  of  the 
clerk  for  the  time  being  of  the  Court,  or  for  any  other 
cause  which  may  appear  reasonable  to  the  mayor,  alder- 
men, and  commons,  to  remove  such  clerk,  and  to  appoint 
some  other  person,  qualified  as  aforesaid,  to  be  clerk  of 
the  Court ;  and,  until  otherwise  directed  by  the  mayor, 
aldermen,  and  commons,  every  such  clerk  shall  be  |>aid 
by  fees,  as  hereinafter  provided  ;  and  in  case  any 
assistant  clerk  or  clerks  shall  be  necessary  for  carrying 
on  the  business  of  the  Court,  such  assistant  clerk  or 
clerks  shall,  during  such  time  as  the  chief  clerk  shall 
be  paid  by  fees,  be  provided  and  paid  by  the  chief  derk 
of  the  Court ;  but  if  the  chief  clerk  shall  at  any  time 
be  paid  by  a  salary,  and  not  by  fees,  then  the  assistant 
clerk  or  clerks  shall  be  appointed  by  the  mayor,  alder- 
men, and  commons,  and  shall  be  paid  out  of  the  general 
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fund  of  the  Court  such  yearly  salary  for  their  services  jg^g^ 
as  the  mayor,  aldermen,  and  commons  shall  from  time  q^^^ 
to  time  think  proper."  ^  ^• 

By  sect.  136,  "  the  words '  mayor,  aldermen,  and  com- 
mons' shall  be  understood  to  mean  the  mayor,  aldermen, 
sod  commons  of  the  city  of  London  in  common  council 
awembled." 

The  County  Courts  Act,  1865,  28  &  29  Vict.  c.  99. 
I.  4.  enacts,   "  The  Judge  and  officers  of  the  Court 
hdd  under   the   provisions  of"   stat.   15  &  16   Vict. 
c.  Ixxvii.,  "  hereinafter  called  The  City  Court,  shall 
nspectively  have  and  exercise  the    like  jurisdiction, 
powers,  and  authorities  in  all  respects,  except  the  power 
of  appointing  officers,  as  are  for  the  time  being  possessed 
ind  exercised  by  the  Judge  and  officers  respectively  of  a 
Metropolitan  County  Court ;  and  the  chief  clerk  and 
the  chief  bailiff  of  the  City  Court  shall  henceforth  be 
respectively  styled  the  registrar  and  high  bailiff  thereof, 
the  word  *  registrar*  being  interpreted  to  include  the 
^tant  clerks,  and  the  words  *  high  bailiff'  the  bailiffs 
^  the  City  Court ;   and  the  fees  which  may  be  from 
^e  to  time  taken  in  a  County  Court  in  any  proceeding 
'^  which  jurisdiction  is  hereby  given  to  the  Judge  and 
^oers  of  the  City  Court  shall  be  taken  in  the  City 
^Oort,  and  shall  be  paid  into  the  general  fund  thereof, 
^d  the  Judge  and  officers  of  the  City  Court  shall,  out 
^^  the  said  general  fund,  be  respectively  paid  additional 
^^laries  of  such  amount  as  the  mayor,  aldermen,  and 
^H>mmon8  of  the  city  of  London^  in  common  council 
^%sembled,  from  time  to  time  shall  think  fit  to  direct ; 
^nd  such  Judge  and  officers  of  the  City  Court  shall 
inform  to  the  rules  and  orders  made  under  the  authority 
^f  this  Act" 

L  2 
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1869.  The  case  was  argiied  on  January  19th^  22nd  and  27th, 

Osgood      *"^  judgment  delivered  on  the  latter  day. 


T. 

Nelson. 


Montagu  Chambers  {^Gibbons  with  him),  for  the  plain- 
tiff.— First.  The  oflSce  of  chief  clerk^  now  styled  regis- 
trar of  the  Sheriffs  Court  of  the  city  of  Isondon,  is  an 
ancient  office^  and  as  it  concerns  the  administration 
of  justice  is  at  common  law  a  freehold  office.  The 
duties  of  it  are  similar  to  those  of  clerk  of  the  peace 
of  a  county^  which  is  held  for  life,  subject  to  removal 
for  misdemeanour  in  the  execution  of  the  office. 
[He  cited  Rex  ▼.  The  Mayor  ^c.  of  London  (a),  per 
Ashurst  J. ;  Colt  v.  The  Bishop  of  Coventry  and  Lich 
field  {b),  per  Hobart  C.  J.^  recognized  in  Harcourt  ▼. 
Fox  (c).]  At  any  rate  the  office  to  which  the  plaintiff 
was  appointed  under  stat.  15  &  16  Vict.  c.  Ixivii.  s.  II., 
being  held  during  good  behaviour,  is  a  freehold  office. 
[Mellish,  contra,  admitted  that  the  office  created  by 
that  enactment  was  a  freehold  office].  And  the  common 
council  could  not  alter  the  tennra  of  it  by  appointing 
the  plaintiff  annually.  Though  the  first  appointment 
was  ''  subject  to  the  regulations  of  the  Court  respecting 
the  said  office,  and  the  standing  order  for  the  annual 
election  of  officers,^'  the  subsequent  appointments  were 
in  general  terms  and  unconditional.  The  duties  and 
powers  of  the  chief  clerk  were  altered  by  stat.  15  &  16 
Vict  c.  Ixxvii.,  and  by  the  general  rules  framed  under 
sect  62  by  the  recorder  and  common  serjeant,  and 
the  Judge  of  the  Sheriffs  Court;  and  the  common 
council  have  accordingly  adopted  him  as  an  officer 
under  that  Act,  and  therefore  holding  a  freehold  offica 

(«)  2  T.  S.  177.  182.  {b)  Hob,  140.  153. 

(c)  4  Mod,  167. 173-4. 
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Where  the  Legislature   has   given   to   any   person  or        1869. 
persons  the  power  of  appointing  to  a  public  office  con-       Osgood 
nected  with  the  administration  of  justice,  an   appoint-      Nelsoii. 
ment  with  a  condition  or  limitation  inconsistent  with 
the  tenure  of  the  office  is  void,   and  the  office  vests 
in  the  appointee  free  from  the  condition;    1   Shepp, 
Tauc/ut,    132  ;     Meade   ▼.    Sir   John    Lenthall  (a)  ; 
Saunders  v.  Owen   {b) ;  Sugden  an  Powers^  ch.  10,  s.  3, 
p.  526,  8th  ed.,  citing  Alexander  v.  Alexander  (c),  per 
Lord  Hardmche;   IVard  v.  Tyrell  {d).     In  Colt  v.  The 
BUhop  of  Coventry  and  Lichfield  {e\  Hobart  C.  J.  said, 
p.  153,  ''  I  cannot  grant  the  offices  of  my  gift  as  Chief 
Justice,  for  less  time  than  for  life/'     [^Lush  J.    He  does 
not  say  what  the  consequence  would  be  if  he  did ;  that 
is  the  question  here.]      [He  also  cited   The    Case  of 
SuttoiCs    Hotpital  (/),  pi.  8 ;    per  Treby  C.  J. ;    Jones 
▼•  Clerk  (y),   Otoen  v.  Saunders  (A).]     [Cockbum  C.  J. 
This  is  not  the  case  of  a  body  exceeding  their  power, 
but  rather  of  not  acting   up  to  it.     Lush  J.     There 
is  a  sound  radical  distinction  between  a  defective  or 
excessive  execution  of  a  power  and  a  complete  execu- 
tion of  it  with  an  unauthorised  condition  annexed.]  That 
^istmction  exists  even  in  the  case  of  a  bare  power,  but 
^ti  the  case  of  a  power  accompanied  with  a  trust,  the  con- 
dition is  void,  and  the  trust  is  executed.  [Mellish,  contra, 
tn  The  Case  of  Sutton^  Marshal  of  the  Court  (t)  a  grant  of 

(«)  Cro.  Car.  587. 

{h)  2  Salk.  467;  8,C,  Owen  ▼.  Saunders,  I  Ld,  Raym.  158. 

(f)  2  Vtz.  640.  645.  (rf)  25  Beav.  563. 

(«)  Hob.  140.     See  4  Cb.  236;  6  Co.  596,  61  a. 

(/)  10  Co.  23  a.  34  a.  (g)  Hardr.  46. 

«*)  1  Ld.  Bffi/m.  i:>«.  162 :  S.  C.  fiaunder*  v.  Oirrn,  2  Salk.  467. 

(I)  63Avf.  57. 
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1S69.        that  office  for  years,  determinable  on  the  death  of  the 
Osgood       grantee,  was  held  good.]     The  common  council  intended 
Nelsoh       *^  *^^  under  the  statute,  and  therefore  the  plaintiff  was 
in  the  office  by  virtue  of  the  statute.  Harcourt  v.  Fox  (a) ; 
Carver  v.  Richards  {b).     And  having  removed  him  for 
one  cause  it  is  contrary  to  justice  that  they  should  now 
resort  to  the  ground  that  the  period  for  which  he  held 
the  office  expired  by  effluxion  of  time;  2  Bac,  Abr. 
Corporations,  p.  277,  7th  ed.,  citing  Reg.  v.  The  Bailiffi^ 
Sfc,  of  Ipswich  (c),  per  Holt  C.  J. 
The  plaintiflF  was  not  legally  removed  from  his  office. 
First,  the  power  of  removal  is  no  longer  vested  in  the 
common  council.     By  stat.  28  &  29  Vict  c.  99.  s.  4  the 
Sheriffs  Court   is  to  have  the  same  jurisdiction  as  a 
Metropolitan  County  Court,  and  the  chief  clerk  is  to  be 
styled  the  registrar  of  the  Court.     By  stat.  13  &  14 
Vict  c.  61.  5.  4.  the  power  of  removing  clerks  of  county 
Courts  is  transferred  from  the  Judge  of  the  Court  to 
the  Lord  Chancellor.    By  stat  19  &  20  Vict  a.  108. 
*.  8.  the  clerk  of  a  County  Court  is  to  be  called  the 
registrar  of  the  Court.     By  sect.  34  of  stat.  30  &  31  Vict, 
c.  142.  all  the  County  Courts  Acts  are  to  be  construed 
together.    Therefore  the  power  of  removing  the  registrar 
of  the  Sherifis  Court  is  now  in  the  Lord  Chancellor 
and    not   in   the  common   council.     [Mellish,    contra. 
Stat.  30  &  31  Vict  c.  142.  s.  35.,  by  which  the  words. 
"  County  Court"  include  the  Sheriffs  Court  of  the  city 
of  London^  contains  a  proviso,  saving  ''  the  authority  o'f 
the  mayor^  aldermen,  and  commons  of  the  city  o(  London 
in  common  council  assembled  in  relation  to  such  Court, 

(a)  4  Mod,  167.  174.  (6)  27  JBeav,  488. 

(o)  2  Ld.  Baym,  1232.  1240. 


V. 

NiLSOir. 
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1869.  cause."  And  there  must  be  a  specific  charge  which  the 
OioooD  officer  is  called  upon  to  answer.  The  charge  in  a  pro- 
ceeding ''  to  turn  a  man  out  of  his  freehold,  ought  to  be 
precisely,  certain  and  cannot  be  aided  by  intendment'* ; 
Beg.  V.  TTie  Bailiffs  j-c.  of  Ipswich  (a),  per  Holt  C.  J.  In 
Grant  on  Corporations,  pp.  248-9,  it  is  said  that  the  return 
to  a  mandamus  to  restore  a  party  to  his  office  must 
exhibit  peculiar  certainty :  "  It  must  shew  that  the 
amotion  was  made  at  a  meeting  of  the  body,  in  whom 
the  power  of  amotion  resides  by  the  constitution ;  that 
such  meeting  was  regularly  convened,  and  held  in  the 
regular  place  for  holding  corporate  meetings ;  that  the 
charges  against  the  party  were  then  stated  to  him; 
that,  having  had  notice  of  them  a  reasonable  time  pre- 
vious to  the  meeting,  he  was  fully  heard  in  his  defence/' 
''  The  object  being  that  the  Court  may  see  that  they 
have  properly  pursued  the  authority  vested  in  them; 
unless  the  officer  is  removable  at  pleasure,  when  they 
must  state  that  and  the  amotion  accordingly.''  Also 
the  specific  charge  must  be  such  as  this  Court  will 
recognize ;  as  in  the  case  of  summary  convictions  by 
justices  of  the  peace,  who  have  no  jurisdiction  unless 
there  is  a  legal  charge  before  them.  No  statement  in 
writing  specifying  the  charges  against  the  plaintifiT  was 
furnished  in  answer  to  the  application  by  his  solicitor 
before  the  meeting  of  the  common  council  at  which  he 
was  to  shew  cause.  In  T/ie  City  of  Exeter  v.  GUde  (6), 
which  was  the  case  of  a  mandamus  to  the  corporation 
of  Exeter  to  restore  the  defendant  to  the  offices  of  alder- 
man and  chamberlain  of  the  city.  Holt  C.  J.  said,  p.  87, 
*'  But  that  which  made  the  return  not  good  was,  that  there 

(a)  2  Ld.  Baym.  1232.  1240.  (h)  4  Mod.  33,  5th  ed. 
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was  DO  partundar  summons  returned  for  the  defendant  to        1869. 
appear,  and  answer  what  should  be  objected  against  him ;        Osoooo 
and  therefore  they  had  proceeded  against  him  without       ^'xuoK 
hearing;  and  if  so,  his  disfranchisement  was  against  right 
and  justice.  This  is  the  express  resolution  in  James  Bagg's 
Case  (a)  :  and  though  it  is  said  that  he  did  not  appear 
licet  summonitus  fuit,  that  is  not  material ;  for  he  must 
and  ought  to  have  a  particular  summons  for  a  particular 
charge ;  and  it  is  not  sufficient  to  summon  him  gene- 
rally^ and  then  to  allege  particular  crimes  against  him, 
which  he  may  not  be  prepared  to  answer.^'     In  Bex  v. 
The  Cftanceliar,  ^.  of  Cambridge  {b),  which  was  a  man- 
damns  to  the  University  of  Cambridge  to  restore  Dr. 
Sentley  to  his  academical  degrees,  this  Court  examined 
the  causes  alleged  in  the  return,  and  one  of  the  objections 
to  it  was  that  the  contempt  was  not  sufficiently  made  to 
Appear  to  the  Vice  Chancellor's  Court,  p.  1340.    [Cock- 
bum  C.  J.    The  only  matter  decided  in  that  case  was 
that  as  it  was  not  shewn  in  the  return  that  the  proceed- 
ings in  the  Court  of  the  Vice  Chancellor  were  according 
to  the  civil  law,  it  must  be  intended  that  they  were 
according  to  the  common  law ;  and  therefore,  as  Dr. 
Bentley  had  been  proceeded  against  and  degraded  without 
being  heard,  the  return  was  bad.]    The  common  council 
should  have  heard  the  evidence  themselves,   however 
inconvenient  that  might  be,  considering  that  the  num- 
ber of  the  members  is  two  hundred  and  thirty-two,  of 
whom  however  forty  constitute  a  quorum.     The  short- 
hand writer's  notes  of  the  proceedings  of  the  Committee 
were  not  legal  evidence  upon  which  they  could  act.  The 
trial  of  an  impeachment  by  the  House  of  Commons 

(a)  11  Co.  93  K  99  <r.  (h)  2  U,  Raym.  1334. 


154  [exch.  ch.  trinity  vacation.] 

186D.  must  be  before  the  whole  House  of  Lords,  and  the  trial 
Osgood  of  controverted  elections  of  Members  of  Parliament  was 
Nbmoh.  decided  by  the  whole  House  before  The  Grenmlle  Act, 
10  6r.  3.  c.  16.  The  power  of  amotion  from  an  office 
"  cannot  be  exercised  by  any  select  body,  unless  given 
it  by  charter,  or  claimed  by  prescription,  or  in  conse- 
quence of  a  by-law  made  by  the  body  at  large;"  2  Bac. 
Abr.  Corporations  (E.)  9,  p.  275/  7th  ed.  It  does  not 
appear  what  authority  the  common  council  have  to 
appoint  such  a  committee  as  this.  In  Rex  v.  The  Com- 
pany  of  Fishermen  of  Favers/iam  (a),  Lord  Kenyon  said, 
p.  356,  "  As  to  the  irregularity  of  the  proceedings  in 
this  case ;  perhaps  the  prosecutor's  appearing  may  have 
dispensed  with  the  necessity  of  any  summons  to  him  to 
attend :  but  still  the  charge  against  him  should  have 
been  proved.  The  proceedings  also  seem  to  be  objec- 
tionable on  other  accounts ;  it  does  not  appear  that  the 
disfranchisement  was  by  a  Ck)urt  having  authority  to 
remove  the  prosecutor.  Where  a  power  of  removal  is 
not  given  to  any  particular  part  of  a  body,  it  rests  with 
the  Company  at  large.  In  this  case  it  is  not  stated  that 
the  Court,  at  which  the  prosecutor  was  removed,  was 
a  Court  consisting  of  the  whole  body,  but  it  is  called  a 
IVater  Courts  which  may  be  composed  of  the  whole 
Company  or  only  of  some  part  of  it ;  and  if  the  latter,  it 
should  appear  that  they  had  power  of  removal.  Besides 
which,  every  member  of  the  Company  having  power  to 
disfranchise  should  have  notice  to  attend  for  that  par- 
ticular business."  [^Lush  J.  Lord  Kenyon  does  not  say 
how  the  charge  should  be  proved.  How  do  you  suggest 
that  the  common  council  should  hear  all  the  evidence? 

(«)  8  T.  R.  3o2. 


V. 

Nelson. 
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Suppose  the  persons  who  are  to  give  evidence  will  not        186). 

come   before   them  ?]      If  there  is  no  means  of  com-       Osgood 

pelling   their   attendance  it  is  a  defect  in   legislation. 

[Hayes  J.  The  plaintiff  was  heard  by  his  counsel  before 

the  common  council,  and  was  asked  whether  he  would 

give  any  further  evidence.    Cockbum  C.  J.  And  he  made 

no  objection  to  the  mode  in  which  the  evidence  had 

been  given.]     He  was  heard  under  protest ;  and  there 

was  no  legal  evidence  before  the  common  council  which 

required  him  to  give  further  evidence.    [Cockbum  C.  J. 

Suppose  an  oflScer,  removable  by  the  Lord  Chancellor, 

is  convicted  of  a  misdemeanour  in  his  office,  may  not 

the  Lord  Chancellor  remove  him  without  legal  evidence 

of  the  conviction  and  judgment  ?] 

MelUsh  {Pollock  and  Archibald  with  him),  for  the 
defendant. — The  standing  order  for  the  annual  election 
of  officers  subject  to  which  the  plaintiff  was  declared  to 
be  elected  to  the  office  of  chief  clerk  of  the  Sheriffs 
Court,  was  made  for  the  purpose  of  keeping  a  controul 
over  the  officers  appointed  by  the  common  council. 
His  re-election,  as  a  matter  of  course,  did  not  make  it 
more  than  an  annual  office.  But  waving  that  point, 
the  plaintiff  was  duly  removed. 

First.  The  power  of  removal  given  to  the  common 
council  by  stat.  15  &  16  Vict  c.  IxxviL  *.  11.  has  not 
been  transferred  from  them  to  the  Lord  Chancellor. 
[Cockbum  C.  J.  At  present  that  is  quite  clear.] 

Secondly.  In  general,  disability  and  misbehaviour  are 
the  only  proper  causes  of  dismissal  from  a  freehold 
office.  But  8tat.  15  &  16  Vict.  c.  Ixxvii.  s.  11.  gives  the 
common  council  a  power  of  removing  the  registrar  for 
any  other  cause  which  may  appear  reasonable  to  them ; 
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1869.      1  which  is  a  discretionary  power.  The  cause  ought,  perhaps, 
Osgood      i^  ^^^  ^^  resemble  disability  or  misbehaviour  in  the  oflSce 
Nelson        ^  ^^^^  ^^  should  be  personal :  it  would  not  be  enough 
;if  the  common  council  thought  another  person  better 
jqualified  to  fill  the  office.     And  this  Court  are  entitled 
to  see  that  the  common   council  acted   bonS  fide :  if 
the  removal  was  to  gratify  the  spite  of  an  influential 
member  of  their  body  or  to  commit  a  job  this  Court 
might  possibly  interfere*     ICockbum  C.  J.   Suppose  we 
saw  that  the  cause  of  removal  was  unreasonable,  though 
they  bon&  fide  adjudged  that  it  was  reasonable.  Suppose 
they  thought  it  expedient  that  he  should  pass  a  com- 
petitive examination.     Lush  J.    Suppose  they  convicted 
him  of  an  ofi'ence  which  had  nothing  to  do  with  the 
duties  of  his  office,  or  dismissed  him  because  he  did  not 
pronounce  the  letter  h.     The  case  of  an  act  contracted  to 
be  done  to  the  satisfaction  of  a  third  person  furnishes 
an  analogy :  this  Court  will  look  to  see  whether  it  has 
been   done  reasonably   to  his  satisfaction  (a).     If  the 
common  council  may  remove  for  a  cause  which  appears 
reasonable  to  them,  though  it  does  not  appear  so  to 
this  Court,  it  is  an  arbitrary  power  of  removal,  and 
reduces  the  office  to  one  held  at  pleasure.]     This  Court 
is  only  entitled  to  see  whether  the   common   council 
acted  within  their  jurisdiction,  and  within  the  discretion 
given  to  them  by  statute.      Reg.  v.  The  Governors  of 
Darlington  School  (6),  where  the  charter  empowered  the 
governors  of  the  school  to  remove  the  master  or  usher 
**  according  to  their  sound  discretion,"  Lord  Denman^ 
in  delivering  the  judgment  of  the  Court,  said,  pp.  696-7, 

{n)  See  Braunstein  v.  The  Accidental  Death  Insurance  Company,  I  B. 
^  S.  782.  707,  per  Crompfon  J. :  Stadhatd  v.  I^e,  '.\  B.  4'  S.  .3(U. 
(A)  6  Q.  B.  6«2:  affirmed  in  error.  607. 
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**  The  allegation  of  removal  in  the  exercise  of  discretion        18G9. 


an  independent  all^ation,  which  the  prosecutor  does        Osgood 
riOt  deny,  though  it  is  accompanied  with  reasons  which,       Nelsow. 
on  the  trial,   he   disproved.      But   the  power  of   the 
governors  so  to  remove  justifies  their  so  doing ;  and  it  is 
rAOt  to  be  restricted  by  any  opinion  which  we  may  form 
of  the  reasons  on  which  they  may  have  been  induced  to 
exert  it''     [^Cockburn  C.  J.     Suppose  in  that  case  the 
gt)Femor8  thought  that  the  master  did  not  come  up  to 
^Iie  standard  of  education  in  these  times  and  that  a 
younger  man  would  be  preferable;  that  would  not  be 
^  sufficient  excuse  for  removal  from  a  freehold  office : 
^fae  person  appointed  to  it  is  appointed  for  better  and 
'^J'  worse.] 

^  The  causes  of  removal  were  reasonable.  The  matters 
^^fcrred  to  the  committee  were  the  charges  against  the 
t^l^ntiff  contained  in  the  letter  of  the  high  bailiff,  and 
^^  first  of  those,  viz.,  non  attendance  to  the  duties  of 
^i^  office,  was  sufficient  ground  for  removal  under  the 


»wer  given  by  stat.   15  &  16   Vict.  c.  Ixxvii.   s.  11. 

C  €Jockbum  C.  J.     As  to  thp  charge  in  relation  to  the 

^^eping  of  the  minutes,  the  plaintiff  was  stopped  in  his 

^^fence  before  the  committee.]    Then  the  authentication 

^^f  the  entries  in  the  minute  book  by  a  seal  on  which 

^le  plaintiff's  name  was  engraved   instead  of  by  his 

signature,  was  not  that    which   stat    15   &  16    Vict. 

^.  Ixxvii.  s.  102.  requires.     [^Cockbum  C.  J.     All  the 

%ummou8es  from  this  Court  go   out  with   my  name 

stamped   upon  them.      In   many  cases  owing  to   his 

official   attendance   elsewhere,  it  would   be  physically 

impossible  for  the  chief  registrar  to  sign ;  and  the  act 

of  stamping  must  be  done  by  a  clerk.     The  Judge  of 

the  Court  was  aware  of  the  practice^  and  never  objected 
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1869.  to  it.]  The  plaintiff  had  notice  of  the  charges  on 
Osgood  which  it  was  intended  to  proceed  against  him,  and 
Nkmon.  raade  his  defence  with  reference  to  them.  [Cockbum 
C.  J.  Did  the  common  council  adjudicate  upon 
them?]  They  are  included  in  the  resolution  of  the 
committee,  which  charged  such  irregularities  in  the 
offices  of  the  registrar  and  high  bailiff  as  seriously 
interfered  with  the  proper  conduct  of  public  business; 
and  the  grounds  upon  which  the  common  council  pro- 
ceeded were  the  same.  The  power  of  removal  given 
by  stat.  15  &  16  Vict,  c,  Ixxvii.  «.  11.  is  larger  than  that 
given  by  stat.  1  ff.ffM.  c.  21.  *.  6.  to  the  Quarter 
Sessions  to  remove  a  clerk  of  the  peace :  the  latter 
power  is  to  be  exercised  on  due  proof;  Reff.  v.  Russell  {a). 
And  the  registrar  may  be  dismissed  on  the  ground  of 
general  misbehaviour  without  alleging  any  specific  act. 
In  Ex  parte  Ramshay  {b\  where  upon  a  charge  of  mis- 
behaviour against  the  Judge  of  a  County  Court,  the 
Lord  Chancellor  held  an  inquiry  which  was  attended 
by  the  party  charged,  and  after  hearing  evidence  dis- 
missed him  by  an  instrument  finding  inability  and  mis- 
behaviour, but  not  specifying  any  particular  instance, 
this  Court  held  the  decision  of  the  Lord  Chancellor 
final. 

The  charges  having  been  made  against  the  plaintiff, 
and  an  investigation  of  them  having  taken  place  by  the 
tribunal  which  had  a  statutory  power  to  remove  him,  and 
at  which  he  had  an  opportunity  of  making  his  defence, 
this  Court  has  no  authority  to  review  their  decision. 
\^Lush  J.  The  evidence  on  which  the  common  council 
acted  is  submitted  to  us.  Cockbum  C.  J.  The  question 
is,  whether  justice  has  been  done  according  to  the  rules 

(o)  See  the  preceding  case.  (h)  18  Q.  B.  173. 
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1  which  this  Court  acts  upon.     I  think  that  we  should  see  ^    .  iS69. 

not  only  that  charges  have  been  made,  but  that  there  was      ;7>8oood 

some  evidence  to  support  them.]   Reg,  v.  Bolton  (a)  decides  •     j^,  ^^^^^ 

thiit  the  tribunal  which  has  jurisdiction  to  investigate 

a  natter  is  to  determine  whether  the  evidence  supports 

tlic  charge.     [He  also  cited  Rex  v.  The  Justices  of  the 

f^^ett  Riding  of  Yorkshire  {b\   Reg,  v.  Tlie  Justices  of 

CAeihire  (c),  Flannagan  v.  The  Overseers  of  Bishop  Wear- 

rM((f).]     [Lush  J.  The  decision  in  Reg.  v.  Bolton  {a) 

pposes  that  evidence  was  given  to  the  justices  which, 

i^   true,  would  support  the  charge.     Hayes  J.     In  Rex 

^^^    Neale  (e)  this  Court,  Coleridge  J.  dissentiente,  took 

^Apon  itself  to  decide  whether  the  evidence  on  which 

^      vicar  had  removed  the  parish  clerk  was  sufiScient.] 

le  correctness  of  that  course  may  be  doubted ;  but 

was  only   an   opinion   expressed  on   motion  for  a 

andamus.     In   Ex  parte  Hopwood{f)   it   was   held 

^at  a  conviction  under  the  Factory  Act,  7  &  8  Vict. 

^  15.,  the  certiorari  being  taken  away,  could  not  be 

^^^moved  on   the  suggestion   that  the  party  was  con- 

^^cted  without    evidence  of   the  facts  charged ;    per 

^^^atteson   and    Wightman  J  J.,   p.  128.      But  it  is  not 

"Necessary  to  go  so  far  in  a  case  of  this  kind.    [Hayes  J. 

Js  there  not  a  distinction  between  bodies  such  as  this 

^nd  officers  exercising  judicial  functions  ?      Lush  J. 

Ex  parte  Hopwood  is  not  at  all  applicable  to  a  case 

of  this  kind.]     The  common  council  were  attended  by 

the  recorder  and  common  serjeant.     [Cockbum  C.  J. 

Not  as  taking  part  in  the  inquiry.     They  only  answered 

(fl)  1  Q.  B.  66.  (b)  1  A.  4'  E.  563. 

{e)  SA.fE.S&S.  (d)  SE.^B,  451. 

(e)  AN.^M.  868.  (/)  15  Q  B.  121. 
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1869.  questions  put  to  them.  Hayes  J.  In  Rex  v.  Bird  (a) 
Osoooo  ^^  ^^  held  that  a  muuicipal  corporation  could  not 
NiLsoN.  delegate  to  the  recorder  a  power  of  making  voluntary 
elections  of  burgesses  for  the  purpose  of  continuing  its 
succession^  inasmuch  as  he  might  be  a  stranger  to  the 
corporation.]  In  Reg,  v.  The  Archbishop  of  Canter- 
bury {b),  which  was  an  application  for  a  mandamus  to 
the  Archbishop  to  hear  the  appeal  of  a  curate  under 
stat.  1  &  2  Vict.  c.  106.  against  the  revocation  of  his 
licence  by  the  Bishop  of  London,  Lord  Campbell  said, 
p.  560^  '^  We  think  that  the  mandamus  must  go,  as,  in 
our  opinion^  there  has  been  no  hearing.  As  to  the  mode 
in  which  the  hearing  should  be  conducted,  we  give  no 
opinion."  Wightman  J.,  p.  561.  "  The  mode  of  hearing 
was  and  is,  no  doubt,  in  the  discretion  of  the  Arch- 
bishop.** And  Crompton  J.,  "  How  he  will  hear  it  is  a 
matter  for  his  own  discretion,  and  upon  which  we  say 
nothing.** 

As  to  the  objection  that  the  common  council  were 
bound  to  hear  the  evidence  themselves.  They  had  all 
the  evidence  before  them;  and  the  plaintiff  had  the 
opportunity  of  giving  further  evidence.  [^Cochbum  C.  J. 
We  do  not  feel  any  difiSculty  on  that  point.  The  Lord 
Chancellor  has  now  the  power  of  removing  the  registrar 
of  a  County  Court ;  must  he  hear  the  party  himself? 
Hayes  J.  The  Ijord  Chancellor  has  also  the  power  of 
removing  a  coroner  for  misbehaviour.]  That  is  by  writ 
de  coronatore  exonerando.  As  to  the  report  of  the 
committee,  according  to  the  practice  of  the  Court  of 
Common  Council,  it  was  not  necessary  that  it  should  be 
signed  by  more  than  seven  members  of  the  committee, 

(a)  13  iLost  367.  (b)  I  R  j-  E,  545. 
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v'bich  number  constitutes  a  quorum^  and  it  was  signed  1869. 

fry  aeven,  who  attended  every  meeting  at  which  evidence  OciaooD 

was  taken.     [Montaffu  Chambers  said  he  did  not  per-  Nixsof. 
severe  in  the  objection  as  to  notice.] 

Montagu  Chambers,  in  reply. 

CocRBURN  C.  J.    This  is  an  action  brought  by  the 

plaintiff  to  recover  certain  fees  received  by  the  defendant 

a»    payable  to  the  registrar  of  the  Sheriffs  (>ourt  of  the 

citj  of  London,  of  which  office  the  plaintiff  claims  to  be 

tHe  holder.     The  answer  is  that  the  plaintiff  is  not  the 

bolder  of  the  office,  and  therefore  not  entitled  to  the 

^^^es.    The  defence  took  a  twofold  shape :  firsts  that  the 

plaintiff  was  only  appointed  to  the  office  for  a  year; 

Bcs^X)ndly^  that  he  was  lawfully  removed  from  the  office. 

^    mm  glad  that  the  first  branch  of  the  defence  has  been 

^^l^andoned;   for  it  would  be  a  most  ungracious  and 

^*^  consistent  proceeding  on   the  part  of    the  common 

^^^:3imcil  if,  after  having  treated  him  as  holding  a  free- 

^^  ^Id  office,  and  removed  him  from  it  on  the  ground  of 

^^i«conduct,  they  were  allowed  to  say  that  he  ceased  to 

^^^Id  the  office  by  effluxion  of  time. 

We  have,  therefore,  simply  to  consider  whether  the 
plaintiff  has  been  lawfully  removed.  Dissensions  having 
^irisen  between  him  and  the  high  bailiff  of  the  Court, 
and  consequent  ill  feeling  existing  between  them,  the 
high  bailiff,  who  had  been  in  the,  habit  of  performing 
certain  ministerial  offices  in  the  Court,  objected  to 
perform  them  any  longer  on  the  ground  that  it  was  not 
his  duty,  but  part  of  the  duties  of  the  registrar.  The 
learned  Commissioner,  instead  of  determining  on  which 
of  the  two  officers  the  duty  in  question  lay,  and  if  that 

VOL.   X.  M  B.   &  s. 
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1869.  officer  refused  to  perform  it,  taking  the  sense  of  the 
Osgood  higher  authorities  on  the  course  to  be  pursued,  adopted 
Nelsoh.  *^®  singular  expedient  of  dispensing  with  the  personal 
attendance  of  the  high  bailiff  so  that  what  he  refused 
to  do  might  be  done  by  a  subordinate  officer.  Upon 
that  a  correspondence  took  place  between  the  high 
bailiff  and  the  Commissioner;  and  at  its  close  the 
high  bailiff  wrote  a  letter  to  the  Lord  Mayor,  which 
he  requested  might  be  laid  before  the  common  council 
together  with  the  correspondence  enclosed.  In  that 
correspondence,  by  way  of  excusing  himself,  he  not  only 
insisted  that  the  duty  in  question  did  not  belong  to  his 
office,  but  charged  the  plaintiff  with  habitual  neglect  of 
his  duties.  These  charges  against  the  plaintiff,  and  the 
charges  by  implication  against  the  high  bailiff  by  reason  of 
the  Judge  of  the  Court  dispensing  with  his  attendance  in 
Court,  being  brought  to  the  knowledge  of  the  common 
council,  were  referred  by  them  to  a  standing  com- 
mittee  called  the  Officers  and  Clerks'  Committee  to  take 
into  consideration  and  report  thereon.  The  high  bailiff 
not  only  did  not  withdraw  his  letter  impugning  the  official 
conduct  of  the  plaintiff  but  added  new  charges  in  a 
written  statement.  This,  with  the  correspondence,  was 
communicated  to  the  plaintiff,  who  sent  an  elaborate 
reply,  and,  in  his  turn,  reflected  on  the  high  bailiff. 

Further  written  statements  were  sent  by  the  high 
bailiff;  and  the  committee  having  before  them  these 
serious  charges  against  the  officers  of  the  Sheriffs  Court 
reported  to  the  common  council,  and  asked  that 
additional  powers  should  be  given  to  them  for  investi- 
gating the  several  allegations  and  reporting  thereon.  That 
power  was  given ;  they  met  and  took  evidence  for  three 
days.  At  that  time  there  were  three  distinct  charges 
against  the  plaintiff,  made  by  the  high  bailiff,  which  in 


Nelsoh. 
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the  course  of  the  evidence'  developed  themselves  and       1869. 
formed    matter    of  enquiry :    First,  that    the   plaintiff      Osgood 
did  not  give  personal    attendance  in   Court  when  he 
iras  bound  to  do  so.     Secondly,   that  he  allowed  the 
minutes  of  the  proceedings  which  he  should  himself 
luLve  taken,  to  be  taken  by  his  clerks  in  pencil,  and 
tlien  for  the  purpose  of  concealing  the  fact  of  the  duty 
ha-ving  been  done  by  others,  copied  them  in  ink.  Thirdly, 
^hat  he  substituted  4  seal  for  his  signature. 

The  question  is,  whether,  if  in  our  judgment  the 
idence  does  not  sustain  any  of  those  charges,  we  can 
iterpose  and  hold  that  the  removal  of  the  plaintiff  was 
■void. 

Mr.  Montagu  Chambers  made  several  objections  to 

'^^e  proceedings.     In  the  first  place,  he  said  that  there 

"^^^  no  definite  charge  before  the  common  council  upon 

^lich  the  pluntiff  had  been  removed.     No  doubt  the 

^liai^   which  eventually  came    before  them   was    in 

Scneral  terms,  viz.,  that  the  duties  of  registrar  had  not 

**^n  properly  discharged ;  and  upon  that  they  resolved 

^^^\  there  was  reasonable  cause  for  his  dismissal.     I 

^S^ee  that  a  charge  in  that  vague  character  would  not 

^    such  as  justice  requires;    but  if    the  plaintiff  was 

'^^de  acquainted  in  the  course  of  the  enquiry  with  the 

^^^8  of  the  accusation  which  were  the  foundation  of 

^Q  general  charge,  that  satisfies  the  rule  that  a  man 

^tist  know  what  he  is  charged  with  in  order  to  answer 

^^     Moreover,  if  the  common  council  had  jurisdiction, 

^e  cannot  enquire  into   matters    connected   with   its 

Pit>cedure.     As  to  the  jurisdiction,  stat.  15  &  16  Vict. 

e.  lixvii.  «.  11.  is  express;  and  the  contention  that  the 

power  of  removal  has  been  transferred  by  the  County 

Courts  Acts  to  the  Lord  Chancellor  is  not  sustained. 

M  2 
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18G9.        Stat.  13  &  14  Vict.  c.  61.  *.  4.  vested  in  the  Lord 
Osgood       Chancellor  the    power    to  remove  clerks  of   County 
Nelbok.       Courts  who  hold  the  same   position  in   those  Courts 
as  the  plaintiff  in  the  Sheriffs  Court  of  the  city  of 
London ;  but  the  latter  Court  is  expressly  excluded  from 
the  operation  of  those  Acts  in  this  respect.  Stat.  28  &  29 
Vict  c.  99.  enlarged  the  jurisdiction  of  that  Court,  but 
did  not  alter  its  constitution.     Therefore  the  common 
council  have   power  to  remove  for  inability   or   mis- 
behaviour, or  other  cause  which  may  appear  reason- 
able to  them.      Mr.   Meliish  says   that  the  words  of 
stat.  15  &  16  Vict,  c,  Ixxvii.  s.  11.  give  them  unlimited 
power  of  removal  for  any  cause  so  long  as  it  is  exer- 
cised bonS  fide.     That  is  a  grave  question  which  I  will 
not  decide.     I  assume  that  the  intention  of  the  statute 
was  that  thev  should  remove  for  a  reasonable  cause, 
and  that  in  order  to  warrant  its  exercise  there  must 
he  such  a  cause  as  this  (]!ourt  holds  to  be  reasonable. 
It  is  impossible  to  doubt  that  if  the  main  charge  against 
the  plaintiff  of  absenting  himself  and  leaving  the  duties 
of  his  office  to  be  performed  hy  others  was  made  out, 
there  would  be  a  reasonable  cause  for  removal.     As  to 
the  charge  of  affixing  a  seal  to  the  entries  in  the  minute 
book  instead  of  his  signature,  it  may  be  doubtful,  con- 
sidering the  present  practice  of  the  Courts,  whether 
that  is  a  reasonable  cause. 

The  next  question  is,  whether  evidence  was  offered  in 
order  to  maintain  the  charges.  With  every  disposition 
to  reverse  the  decision  of  the  common  council,  which  I 
believe  to  be  a  mistaken  one,  I  cannot  say  that  there 
was  no  evidence.  In  my  opinion,  there  was  evidence 
which  called  for  an  answer,  but  the  plaintiff  gave  a 
complete  one.     [His  Lordship  examined  the  evidence.] 
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There  was,  indeed,  a  conflict  of  evidence,  and  it  may  be  1869. 
that  if  the  resolution  of  the  common  council  had  been  Osgood 
the?erdict  of  a  jury  it  could  not  have  stood  ;  but  that  Nblsoh. 
is  a  different  qnestion.  Here  the  jurisdiction  of  the 
common  council  attached,  and  we  cannot  interfere  with 
their  decision  on  the  ground  that  it  is  not  one  which  we 
approve.  That  is  settled  law  and  we  cannot  disturb 
it.  There  must  be  a  specific  charge,  not  necessarily  in 
writing,  unless  required  by  statute,  of  something  which 
» reasonable  cause  for  removal,  which  the  party  accused 
may  have  an  opportunity  of  hearing  and  knowing,  in 
order  that  he  may  prepare  his  defence,  and  an  opportu- 
nity of  answering  by  evidence  and  argument.  But 
*hen  all  these  essentials  of  justice  have  been  observed 
the  weight  of  the  evidence  in  support  of  the  charge  is 
cutirely  for  the  tribunal  which  has  jurisdiction  in  the 
matter. 

The  preliminary  objections  urged  for  the  plaintiff  fall 
to  the  ground.  The  committee  were  to  take  the  evi- 
oence.  Whether  all  the  members  were  present  at  the 
•ame  time  is  not  material :  they  took  it  with  great  care 
^d  reported  to  the  common  council.  It  is  true  that 
^ue  common  council  did  not  hear  the  witnesses,  but  that 
■^Jsea  from  the  necessity  of  the  case  where  the  tribunal 
insists  of  so  many  members.  They  could  not  be  ex- 
P^<^.to  sit  together  during  the  whole  time  necessarily 
Copied  in  a  long  enquiry  ;  it  is  for  the  convenience  of 
^1  that  the  smaller  number  of  persons  forming  the  com- 
mittee should  take  the  evidence ;  and  that  having  been 
Circulated  among  all  the  members  of  the  common  council 
^6  must  presume  that  when  called  upon  to  exercise 
^he  important  function  of  determining  on  the  charges 
^S^st  the  plaintiff  they  made  themselves  masters  of  it. 


/ 


166  [EXCa   CH.   TRINITY  VACATION.] 

1869.       ^^^  plaintiff  had  notice  to  attend  and  shew  cause  whjr 
he  should  not  be   removed   from  his  office:    he  did 


OgGOOD 

▼•  attend,  and  was  heard  by  counsel :  he  did  not  ask  to 

Nblsoit.       ,  .  ^  * 

have  the  evidence  taken  in  any  other  form   or  that 

additional  evidence  should  be  taken ;  his  learned  counsel 

invited  the  common  council  to  act  upon  the  evidence 

then  before  them.     And  I  do  not  wonder,  for  he  might 

well  have  entertained  a  confident  expectation  that  his 

client  would  have  been  acquitted.     The  intervention  of 

this  Court,  however,  can  only  take  place  where  either 

there  is  no  charge  over  which  the  inferior  tribunal  has 

jurisdiction,  or  no  evidence  offered  in  order  to  support 

it,  or  some  substantial  error  in  the  proceedmg.    W^ 

cannot  interfere  on  the  merits  of  the  case. 

Lush  J.     I  am  of  the  same  opinion.     Stat.  15  &  16 
Vict  c.  Ixxvii.  8,  II.  vests  the  appointment  and  removal 
of  the  Registrar  of  the  Sheriffs  Court  of  the  city  of 
London  in   the  common   council.     That  being   so,   we 
have  only  to  see  whether,  in  the  exercise  of  their  power, 
they  have  acted  according  to  the  rules  established  in  th^ 
interests  of  justice.     They  are  authorised  to  remove  th^ 
registrar  in  case  of  inability  or  misbehaviour,  or  for  anjr 
other  cause  which  may  appear  reasonable  to  them.     It^ 
is  not  necessary  to  determine  the  precise  meaning  of 
this  clause  whether  it  imports  any  cause  which  merely 
appears  reasonable  to  them,  or  any  reasonable  cause,  that 
is,  which  appears  to  a  reasonable  person  to  be  reasonable. 
Here  the  charges  which  the  plaintiff  was  called  upon  to 
answer  were  such  as,  if  proved,  would  have  been  a  reason- 
able cause  for  his  removal.     Nor  is  it  material  how  they 
originated :  it  is  sufficient  if  they  took  a  definite  form, 
so  that  he  might  meet  specific  charges.     The  charges, 
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being  preferred  before  a  tribunal  of  competent  juris-        1869. 
diction^  and  there  being  evidence  which^  in  one  view,       o^^^^^ 
rnight  be  considered  sufficient  to  prove  them,  we  are      nblsoh 
j30t  a  Court  of  appeal  from  its  decision.     The  weight  and 
-vraloe  of  the  evidence  was  for  the  common  council ;  and 
t:hey  have  acted  in  accordance  with  the  established  rules 
of  justice.     But  I  cannot  forbear  from  saying  that  I 
sltare  in  the  feeling  of  regret  expressed  by  my  Lord; 
f€)T  the  omissions  and  irregularities  of  the  plaintiff  never 
^▼oked  any  complaint  from  Judge  or  suitor,  but  were 
oo/y  brought  forward  owing  to  the  contention  between 
him  and  a  brother  officer.     Neither  this  nor  any  other 
Court  would  have  so  dealt  with  one  of  its  officers. 

Hayes  J.    I  concur  both  as  to  the  legal  and  the  other 

<^erits.     I  will  only  notice  the  point  as  to  the  necessity 

of*  adhering  to  the  general  rule  that  a  man  ought  not  to 

*^^    charged  generally,  but  should  know  the  specific  acts 

^^  misconduct  with  which  he  is  charged.     Mr.  Montagu 

^^ambers  cited  the  authority  of  The  City  of  Exeter  v. 

'ide{a\  in  which  three  of  the  Judges  of  this  Court  were 

^^  opinion  that  a  sufficient  cause  of  disfranchisement  was 

^*^tumed  to  the  mandamus;  but  Holt  C.  J.  who  is  a  very 

^igh  authority,  was  of  a*  different  opinion,  and  said, 

t^-  37,  "Then  as  to  the  certainty  of  the  matter  here 

^Jl^ed,  if  it  had  been  set  forth  in  a  plea,  it  might  have 

^>een  sufficient,  because  the  party  might  reply  and  answer 

it ;  but  being  in  a  return  to  a  mandamus  it  is  otherwise;'' 

and  for  that  he  cites  authority.     But  by  the  opinion  of 

the  other  Judges  the  return  was  held  good.    It  is  added, 

"  and  yet  afterwards,  in   Michaelmas  Term  in  the  7th 

(fl)  4  Mod,  33.,  5th  ed. 
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1869.  year  of  King  WilKam^  one  Morris  byought  a  mandamns 
Q^QQ^jj  to  be  restored  to  the  place  of  capital  bui^ess  of  the 
^  ^'  Devizes,  in  Wiltshire,  and  a  return  was  made  of  the  caoses 

of  his  displacing ;   but  no   mention  was  made  of  any 
notice  or  particular  summons  to  answer  the  chai^; 
and  judgment  was  given  in  that  case  pursuant  to  the 
opinion  of  the  Chief  Justice^  that  the  return  was  ilL'' 
The  matter  was  put  straight  in  Rex  v.  ChaUte  (a)^  in 
which  an  eiception  was  taken  to  a  return  to  a  man- 
damus that  it  did  not  appear  that  the  party  removed  had 
been  summoned,  and  to  the  argument  that  he  was  heard 
it  was  answered^  p.  226^  '^  that  might  be  without  summons, 
and  therefore  unprepared*' ;  but  Holt  C.  J.  said,  "a  man 
ought  not  to  be  disfranchised  until  he  has  been  heard  in 
his  defence,  upon  notice  and  preparation ;  and  summons 
is  only  necessary  for  that  purpose.     Therefore  if  a  man 
be  charged  in  plenis  comitiis,  and  ordered  to  prepare  by 
such  a  time,  this  will  be  good,  though  there  be  no  actual 
summons.'*     That  exactly  meets  the  present  case,  for 
the  plaintiff  was  heard  before  the  committee,  and  was 
made  acquainted  with  the  charges  against  him,  and  had 
a  copy  of  the  evidence  given  before  the  committee,  and 
was  asked  whether  he  would  give  additional  evidence 
before  the  common  council. '  Therefore  the  proceedings 
completely  satisfy  the  object  of  the  summons,  and  sup- 
ply the  want  of  a  specific  notice  of  the  charges  against 
him,  as  where  a  man  is  brought  before  magistrates  on  a 
general  charge,  and  evidence  is  given  of  specific  acts. 

Judgment  for  the  defendant 

(a)  1  Ld.  Raym.  225»  4th  ed. 
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1869. 
Error  having  been  brought  upon  this  judgment,  the       obgood" 
case  was  ai^ed  before  Kelly  C.  B.,  Byles,  Smith  and       nk^^o,, 
Brett  JJ.^  and  Channell  and  Cleasby  BB. 

Broton  {Gibbons  and  Edward  Wilberforce  with  him), 
for  the  plaintiff.— Admitting  that  the  Court  of  Common 
Council  had  power  to  remove  the  plaintiff  from  his 
freehold  office,  and  that  there  was  some   evidence  in 
support  of  the  charges  against  him,  the  Court  has  in 
this  action  power  to  reverse  the  sentence  of  the  Court 
of  Common  Council,  inasmuch  as  the  proceedings  on  the 
enquiry  were  contrary  to  the  rules  of  law  and  natural 
justice.     First.    It  was  not  competent  for  the  common 
A)uncil  to  delegate  the  enquiry  or  the  power  of  removal 
to    a    committee.     By    immemorial    usage  the   Lord 
Chancellor  and  the  superior  Courts  of  common  law  at 
Westminster  may  delegate  an  enquiry  to  a  Master,  but  it 
would  be  dangerous  to  extend  that  analogy  to  lay  or 
corporate  bodies.     Secondly.   The  report  of  the  com- 
mittee was  signed  by  sixteen  members,  some  of  whom 
^ere  not  present  at  all  the  meetings.     Where  a  judicial 
enquiry  is  committed  to  several  persons  all  must  be 
present  throughout  and  give  their  joint  attention  to  the 
matter.    Though  the  report  was  signed  by  seven  who 
bad  80  attended,  which  number  constitutes  a  quorum, 
the  names  of  others  who  had  not  so  attended  were 
-  added  in  order  to  give  it  additional  weight.     If  the 
Court  were  to  refer  a  question  to  three  Masters  and 
they  attended  on  the  enquiry  irregularly  the  Court  would 
not  adopt  their  report.    Thirdly.   The  common  council 
acted  upon  the  report  of  the  committee  by  repeating 
their  resolution,  and  did  not  commence  the  enquiry  de 
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1869.  novo.  The  reading  of  the  transcript  of  the  shorthand 
Osgood  writer's  notes  would  not  be  equivalent  to  a  hearing  of 
Nelson.       the  charges. 

Mellish  {Archibald  with  him)^  was  not  called  upon. 

Kelly  C.  B.  The  question  is,  whether  the  decision 
pronounced  by  the  Court  of  Common  Council  of  the 
city  of  London  can  be  set  aside  by  this  Court  and  the 
plaintiff  in  effect  be  declared  entitled  to  be  reinstated 
in  his  office. 

By  various  Acts  of  Parliament^  and  almost  immemo- 
rial usage,  there  has  existed  in  the  city  of  London  a 
Court  having  extensive  jurisdiction  called  the  Sheriffs 
Court,  which  is  under  the  control  of  the  common 
council.  The  plaintiff  was  the  registrar  of  this  Court 
A  dispute  having  arisen  between  him  and  Mr.  Mkman^ 
who  filled  another  office  in  the  Court,  the  latter  made 
a  complaint  or  charge  against  the  plaintiff  to  the  Judge 
of  the  Court.  This  was  submitted  by  Mr.  Aikman  to 
the  Lord  Mayor  and  reported  upon  by  him  to  the 
common  council.  The  question  is^  whether  upon  this 
charge  a  course  of  procedure  was  adopted  and^  ulti- 
mately, a  judgment  pronounced  which  we  ought  to 
declare  to  be  void  and  to  set  aside.  We  are  not  called 
upon  to  decide  whether  the  judgment  pronounced  by 
the  common  council  was  right  or  wrong.  If  we  were 
we  should  probably  not  dissent  from  the  opinion  which 
has  been  expressed  by  tlie  Court  of  Queen's  Bench ; 
but  we  have  no  power  to  correct  the  procedure  adopted 
by  the  common  council  or  to  review  their  judgment. 

By  stat.  15  &  16  Vict  c.  Ixxvii.  5.  11 .   "it  shall  be  law- 
ful for  the  mayor,  aldermen,  and  commons,  in  case  of  the 
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inability  or  misbehavionr  of  the  clerk  for  the  time  being        1860. 
of  the  Courty  or  for  any  other  cause  which  may  appear       Osgood 
reasonable  to  the  mayor^  aldermen,  and  commons,  to      nbl»oh. 
^move  snch  clerk/'  and  to  appoint  some  other  person 
ifl  his   place.     And  by  sect.   136  ''  the  words  *  mayor, 
^dermen,  and  commons'  shall  be  understood  to  mean 
^he   mayor,    aldermen,   and   commons   of   the   city   of 
-£<9ndon  in  common  council  assembled.''     The  common 
council,  according  to  almost  immemorial  usage  in  such 
cci^ses,  referred  the  charge  against  the  plaintiff  to  a  com- 
xxiittee  accustomed  to  business  of  this  nature  called  the 
C3fficers  and  Clerks'  Committee.     It  has  been  argued 
^bat  ibis  was  a  del^ation  of  the  powers  conferred  upon 
by  statute  to  another  body  of  persons  contrary  to 
and  inconsistent  with  the  rights  of  the  parties  and 
itb  tbe  justice  of  the  case.     In  the  first  place,  it  is 
loI  for  us  to  consider  whether  the  proceduie  or  course 
►f  proceeding  adopted  by  the  common  council,  who, 
this  purpose,  are  a   judicial  body^  was  right  or 
OTTong,  expedient  or  the  contrary.     That  body  consists 
of  two  hundred  and  thirty-two  persons ;  a  quorum  of 
^beir  body  amounts  to  forty  in  number,  and  they  have 
Kiumerous  and  important  public  duties  to  perform.     It 
is  dear  they  could  not  adequately  conduct  such  an 
enquiry  themselves,  and  the  committee  is  formed  for  the 
irery  purpose  of  undertaking  it.     When  the  charges  and 
the  answers  to  them  had  been  reported  to  the  common 
council,  and  to  a  certain  extent  considered  by  them,  the 
Lord  Mayor  having  laid  before  them  a  letter  of  Mr. 
Aikman  together  with  a  copy  of  the  correspondence  en- 
closed therein,  the  correspondence  was  read  to  the  Court, 
80  that  the  common  council  heard  the  whole  matter ; 
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1869.        therefore  they  did  not  delegate  their  powers  to  any  body 
OsoooD       of  persons,  but  simply  referred  the  matter  to  the  OflScers 
Nelson       *°^  Clerks'  Committee  to  consider  and  report.    I  am  at 
a  loss  to  see  what   other  course  of  proceeding  could 
advantageously  or  properly  have  been  resorted  to.     Tlie 
committee^   being   thus   instructed,   called   the   parties 
before  them,  heard  what  each  had  to  say,  and  proceeded 
to  take  all  the  evidence  on  the  one  side  and  on  the  other 
which  Mas  oflFered  to  them  for  their  consideration.     The 
evidence  was  all  taken  down  by  a  shorthand  writer,  they 
considered  it,  and  came  to  the  conclusion  that  the  duties 
of  the  office  had  not  been  properly  discharged  by  the 
plaintiff,  and  they  reported  that  conclusion  to  the  com- 
mon council.     But  that  was  no  judgment  nor  do  I  see 
the  least  reason  to  suppose  that  the  common  council 
felt  themselves  in  any  degree  bound  by  that  conclusion. 
It  is  not  for  us  to  say  whether  the  mode  in  which 
the  enquiry  was  conducted  is  open  to  the  criticism  to 
which  it  has  been  subjected,  or  whether  the  committee 
were  justified  in  their  conclusion,  or  were  called  upon 
to  come  to  any  conclusion  at  all,  or  to  report  any  con- 
clusion to  the  common  council.     At  every  meeting  at 
which  evidence  was  taken,  and  therefore  at  every  meet- 
ing at  which  anything  took  place  upon  which  it  was 
their  duty  to  repprt,  or  come  to  any  conclusion,  there 
were  at  least  seven  of  their  whole  body  who  constituted 
a  quorum  present ;  and  the  report  was  signed  by  seven 
members  who  had  so  attended.  Therefore  the  proceeding 
itself,  and  the  report,  though  signed  by  some  who  at- 
tended only  occasionally,  and  by  one  or  two  who  had 
not  attended  at  all,  must  be  taken  to  be  in  conformity 
with  the  ordinary  course  of  proceedings  of  committees 
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ot  this  nature,  instructed  by  and  acting  under  the  cor-        1869. 
poration.     When  this  report  came  before  the  common        Omood 
council,  the  judicial  body  appointed  by  statute  to  deal       nelson 
with  the  case,  no  other  course  could  have  been  taken 
than  that  which  was  taken.     It  was  impossible  to  recall 
all  the  witnesses  and  rehear  the  evidence.     Upon  re- 
ceiving the  report  and  all  the  evidence  upon  which  it 
-^as  founded,  they  gave  notice  to  the  accused,  and  called 
Yipon  him  to  shew  cause  why  he  should  not  be  removed. 
Ihat  is  in  substance  the  same  course  as  would  have 
"been  adopted  by  one  of  the  superior  Courts  of  H^est- 
'mmter  Hall  in  dealing  with  a  question  of  this  nature 
'within  their  jurisdiction.     The  plaintiff  appeared  by  a 
learned  seijeant,  the  matter  came  before  the  common 
council  or  a  sufficient  quorum,  the  report  was  produced, 
ftod  his  learned  counsel  made  no  objection  to  any  part  of 
the  proceedings  adopted  by  the  committee,  or  the  course 
^^en  about  to  be  adopted  by  the  common  council ;  on  the 
^^ntrary,  although  he  reserved  all  the  legal  rights  of  his 
client,  he  proceeded  to  deal  with  the  facts  of  the  case,  and 
^Ken  by  the  advice  of  the  learned  recorder,  who  was  called 
*^    by  the  common  council  to  advise  them,  the  question 
^^  put  to  him  whether  he  desired  to  add  any  evidence 
^^   that  which  had  been  considered  by  the  committee, 
^^  was  content  to  deal  with  the  case  upon  the  evidence 
^^  it  had  been  taken  before  the  committee,  and  as  it 
^as  then  before  the  Court  of  Common  Council.     The 
^^med  Serjeant  eiercising  his  discretion,  and  acting  upon 
^is  own  judgment,  brought  as  much  of  the  evidence  under 
tlie  consideration  of  the  common  council  as  he  thought 
proper.     The  common  council  having  deliberated  with 
closed  doors,  resolved  that,  the  Court  having  considered 
the  evidence  as  to  the  manner  in  which  the  duties  of 


174  [exch.  ch.  trinity  vacation.] 

1869.  the  oflSce  of  chief  clerk  or  registrar  of  the  Sheriffs  Court 
Osgood  ^^^  been  discharged  by  the  plaintiff,  was  of  opinion 
Nbibon.  *b^*  reasonable  cause  existed  for  his  removal,  and  that 
he  should  be  removed.  It  is  part  and  parcel  of  the 
law  of  England,  and  one  of  the  first  principles  of  public 
justice,  that  no  man  shall  be  convicted  of  any  offence 
or  of  any  misconduct  whatever  by  any  judicial  body 
constituted  by  law  without  being  heard  in  his  defence. 
And  if  we  had  found  in  any  stage  of  these  proceedings^ 
but  above  all  before  judgment  was  pronounced  against 
the  plaintiff^  that  he  had  been  refused  a  hearing,  or  had 
not  had  a  full,  free,  fair  and  ample  hearing,  and  every 
opportunity  to  defend  himself  against  the  charges  pre- 
ferred against  him,  we  should  have  been  quite  ready  to 
support  that  fundamental  principle,  and  should  have 
treated  the  proceedings  as  illegal  and  void.  But  there 
being  nothing  in  the  proceedings  contrary  to  law  or 
opposed  to  natural  justice,  we  are  all  of  opinion  that 
it  is  not  competent  to  us  to  review  the  decision  of  the 
Court  of  Common  Council,  and  consequently  the  judg- 
ment of  the  (yourt  of  Queen's  Bench  must  be  affirmed. 

The  rest  of  the  Court  concurring. 

Judgment  affirmed. 


The  Queen  against  Diplock  (a). 
M.  T,  1868.  ^  ^ 
Wednesdav,           In  an  information  in  the  nature  of  a  quo  warranto,  the  Crown  may 
A(Hwm6«r25th.  reply  sereral  matters ;  also  may  traverse  the  allegations  in  the  plea  and 
demur. 

Quo  u>afTanto,   -^T,^T5«.mT/%vT  •     i  • 

Prerogative  of    INFORMATION  in  the  nature  of  a  quo  warranto  against  the  defendant 

C><wfi  tn  for  exercising  the  office  of  coroner  for  the  Western  Division  <rf  the 

*^v»*«^-  county  of  Middlesex,  formed  in  pursuance  of  stat.  7  &  8  Vict.  e.  92. 

The  plea  alleged  compliance  with  the  provisions  of  stat.  7  &  8  Vict.  c.  92. 


(a)  See  Beg.  v.  llusseU,  ante,  p.  108. 
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"i  the  formatioD  of  the  diri«ion,  and  in  the  election  of  a  coroner  for  it,       fl  QftQ  1 
^^i  a  fmbseqaent  vacancy  in  the  office ;  it  then  set  forth  the  writ  for 


*^^»cting  another  coroner  for  the  division,  and  contained  allegations  as  to    -T'*®  Qoebn 
^oe  holding  of  a  Court  for  the  purpose,  the  qualification  of  the  defendant,       Jy^  p^ocgj 
'he  proceedings  at  the  election,  the  result  of  the  polling,  and  proclama- 
^on  \)j  the  sheriff,  which  shewed  title  in  the  defendant  to  act  as  coroner 
^'^^  the  division. 

^Replications.    Firsts  a  traverse  that  the  defendant  was  duly  qualified 
alleged  in  the  plea;  tonduding  to  the  country.    Second,  that  the 
^^^^fendant  was  not  elected  to  the  office  of  coroner  by  a  m^'ority  of  valid 
Verification.  Third,  that  in  the  majority  of  votes  for  the  defendant 
included  votes  given  at  polling  booths  other  than   those  duly 
ted  for  the  parishes  within  which  the  properties  in  respect  whereof 
o   ^otes  were  given  were  situate,  and  that  but>for  including  those  the 
^^xidant  would  not  have  had  a  migority  of  valid  votes.    Verification, 
demurrer. 
L  Michaelmas  Term,  November  15, 

ray  obtained  a  rule  calling  upon  the  relator  to  shew  cause  why  the 

ications  and  demurrer,  and  a  side  bar  rule  made  on  the  12th  No-, 

,  that  unless  the  defendant  should  r^oin  to  the  replications  and 

in  the  demurrer  within  four  days  next  after  service  of  the  rule 

ent  should  be  entered  against  him,  should  not  be  set  aside. 


eane  {Day  with  him),  shewed  cause.^The  Crown  has  the  prerogative 

»^ly  several  matters ;  also  to  reply  and  demtir  to  the  plea ;  Chitty's 

atives  of  the  Crown,  369 ;  Rex  v.  TTie  Bishop  oj  Worcester  (a),  Bex 

-     knight  {b),  per  BxtUer  J.,  Rex  v.  Ginever  (c),  and  note  (a)  by  the 

l*<5rter8,  p.  733,    In  Manning's  Exch.  Prac.,  Revenue  Branch,  vol.  1 , 

^-    107,  2nd  ed.,  it  is  said  with  reference  to  pleadings  to  an  extent  that 

^pUcation  by  the  Crown  "may  tender  issues  upon  all  the  facts 

'^'posing  the  title  made  by  the  party.    And  though  the  law  was  for- 

^'^y  otherwise,  it  is  now  usual  for  the  Crown  to  take  issue  upon  the 

^^^erse  of  the  inquisition,  and  at  the  same  time  to  traverse,  or  confess 

Tr*^*  *void,  the  whole  or  some  material  part  of  the  inducement ;"  citing 

**  awx.  Lechmere  v.  Evans  (d),  decided  when  Wood  B.  was  a  Judge 

^^©  Court.     [Hayes  J.     Wood  B.  was  one  of  the  greatest  of  pleaders. 

.     •  strictness  observed  in  civil  proceedings  is  not  applied  to  informations 

^^e  nature  of  quo  warranto.  1 

^^ay  (Beresford  with  him),  contra. — These   replications   not   only 
^'^«r»e  allegations  in  the  plea,  but  introduce  new  matter.     The  Crown 

(a)  Vaugh.  53.  65.  (h)  4  T  R.  419.  424-5. 

(c)  6  T.  R,  732.  (d)  9  Price  366. 
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n  nrft  1        ^^  ^^^  ^^^  prerogatiye  to  trayerse  the  allegationB  in  the  plea  and  demur ; 

^  Com.  Dig,  Prerogative  (D  75),  citing  8av,  19;  6  Bac,  Abr.  Prerogative 

Tlie  QiiKEX      (E.)  7,  p.  473,  7th  ed.    There  is  no  inatance  of  guch  pleading  in  Coke's 

DiPLOCK.  ^"^  RastelC 8  Entries,  or  TownsentTs  Tables.  "In  quare  impedit  by  the 
King,  the  defendant  made  title,  and  traversed  the  title  of  the  King ; 
and  it  waa  said  that  the  King  might  take  issue  upon  which  point  he 
pleased ;"  16  Vin.  Abr,  Prerogative  of  the  King  (Q.  5),  pL  1,  p.  637,  which 
shews  that  the  King  could  not  plead  sereral  pleas.  [Lush  J.  Stat. 
32  G.  3.  c.  58.  8, 1.  only  enables  the  defendant  in  qno  warranto  to  plead 
seyeral  pleas ;  it  would  probably  hare  enabled  the  Crown  to  reply  seyeral 
matters,  had  it  not  been  supposed  that  the  Crown  already  had  the  power 
by  its  prerogative.]  It  is  curious  that  stat  9  Ann,  c.  20.,  which  was 
passed  for  rendering  the  proceedings  upon  writs  of  mandamus  for 
admitting  or  restoring  persons  to  corporate  offices  more  speedy  and 
effectual,  should  have  enabled,  by  sect.  2,  "  the  person  or  persons  suing 
or  prosecuting  such  writ  of  mandamus  to  plead  to  or  traverse  all  or  any 
the  material  facts  contained  within  the  said  return,"  if  the  Crown  had 
by  its  prerogative  the  power  of  doing  so ;  and  the  enactments  in  that 
statute  were,  by  stat.  1  W,  4,  c,  21.  s,  3.,  extended  and  made  applicable 
to  all  other  writs  of  mandamus.  [Lush  J.  Though  stat  9  Ann.  e.  20. 
s,  2.  enables  the  prosecutor  to  plead  double  pleas,  it  was  not  passed  for 
that  purpose,  but  to  enable  him  to  traverse  the  return.  Before  that 
statute  the  writ  of  mandamus  could  only  be  enforced,  if  the  return  were 
good  in  law,  by  an  action  on  the  case  for  a  false  return.] 

Lush  J.  In  Tobin  v.  The  Queen  (a)  the  Court  of  Common  Pleas 
held  that  it  was  competent  to  the  Crown  to  plead  and  demur  to  a 
petition  of  right,  there  being  nothing  in  stat.  23  &  24  Vict.  c.  34.  to 
take  away  the  prerogative  of  the  Crown ;  and  Willes  J.  said,  pp.  522-3, 
"  At  common  law  it  is  clear  that  the  Crown  was  not  precluded  from 
pleading  double,  or  pleading  and  demurring.  I  speak  with  the  sanction 
of  the  highest  authority  when  I  say  that  the  right  of  the  Crown  to 
plead  double  was  unaffected  by  any  of  the  statutes  or  rules  of  Court  relating 
to  pleading  and  procedure."  And  p.  524,  **the  law  with  respect  to 
double  pleading  has  no  reference  to  pleading  by  or  on  behalf  of  the 
Crown."  The  subject  was  thoroughly  exhausted  in  that  case,  and 
noticed  in  the  judgments  of  each  of  the  Judges.  And  as  there  can  be 
no  difference  as  to  this  point  between  a  petition  of  right  and  an 
information  in  the  nature  of  a  quo  warranto,  it  is  quite  clear  that  we 
cannot  interfere  in  a  summary  way. 

Hatbs  J.  concurred. 

Rule  discharged,  with  costs. 


{a)  14  a  B.  N  S.  505. 
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1869. 


Palheb's   Ship   Building  and    Iron   Company,  wednetd^ 

Limited  and   Reduced,  appellants,   Chaytor,    """""^ 1 

«»Pondent.  ^^^Z^, 

1807,  30  «f  31 
Virt.  c,  lbs. 

^  Factory  Acts  Extenaioii  Act,  1867,  30  &  31  Vict.  c.  103.  s.  3.   s.3.suh8Hs.5 
•MctB,  "'Factory' shall  mean:  1.  Any  blast  furnace  &c  6.  Any  premises   Of*)  7. 
UJ  which  steam,  watez;  or  other  mechanical  power  is  used  ror  moring   ohip  building 
■•chineiy  employed  ....  (b.)    In  the  manufacture  of  any  article  of  factory, 
■•tal  Dot  being  machinery :   7.  Any  premises,  whether  adjoining  or  Division  inio 
•■pinte,  in  the  same  occupation,  situate  in  the  same  city,  town,  parish,   departments, 
I*  place,  and  constituting  one  trading  establishment,  in,  on,  or  within   **ArticU*** 
^  predDcts  of  which  fifty  or  more  persons  are  employed  in  any  manu- 
netoring  process :  &c.    '  Manufacturing  process*  shall  mean  any  manual 
U)oor  exercised  by  wa^  of  trade  or  for  purposes  of  gain  in  or  incidental 
to  the  miking  any  article  or  part  of  an  article,"  &c  A  Company  carried 
ttiworks whidi  formed  one  trade  etttablishment,  comprising  the  business 
^  blast  furnaces,  iron  rolling  mills,  engine  building,  and  iron  ship 
li^ttig  in  all  its  branches.    The  whole  of  the  several  branches  com- 
Kuoicated  and  were  open  from  one  end  to  the  other,  and  were  confined 
*wun  ooe  common  boundary.    Steam  machineiy  was  used  for  the  pur- 
P^  of  the  Company,  and  in  each  department  more  than  fifty  persons 
^•8  employed.    A  child  under  the  age  of  eleven  years  was  employed 
*>  ft  rivet  boy,  and  in  the  department  where  he  worked  steam  machinery 
^  in  lue  for  cutting  and  shaping  iron  plates,  and  rivets  were  heated. 
"^^  plates  and  rivets  were  used  in  the  building  of  iron  ships. 

|>  oemble,  a  ship  is  not  "  an  article"  within  sect.  3,  subs.  5  (b.),  or 
wbs.7. 

^  Held,  that  the  department  in  which  the  child  was  employed  was  a 
**^  within  subs.  6  (b.). 

PASE  stated  by  justices  in  pursuance  of  stat.  20  & 
21  rict.  c.  43. 
^  respondent^  a  subinspector  of  factories^  laid  an 
^fonnation  against  the  appellants  under  stat.  7  &  8 
^  c.  15.^  amended  by  subsequent  Acts^  charging  that 
^J,  being  the  occupiers  of  a  shipbuilding  factory^ 
^G  tame  being  a  factory  within  the  true  intent  and 
'^ing  of  those  Acts^  employed  in  it  a  child  under 
^  age  of  eleven  years  for  more  than  six  and  a  half 

VOL.   X.  N  B.    &   S. 


178 


HILARY  TERM. 


1869.       hours  per  day^  contrary  to  the  directions  contained  in 
Palmbb*8     the  first  Act 

and  lion  ^       ^^  appellants  admitted  the  age  and  employment  of 
Coinpany      ^^^  ^j^ j^  ^^^  j  ^jisLt  if  their  works  were  a  fectory  within 
Chaytob.     the  meaning  of  the  statutes  (which  they  denied),  they 
ought  to  be  convicted. 

The  Company  carried  on  very  lai^  works,  all  situate 
in  the  parish  of  JarroWy  and  comprising  the  business  of 
blast  furnaces,  iron  rolling  mills,  engine  building,  and 
iron  shipbuilding  in  all  its  branches.    The  whole  of  the 
several  branches  communicated  and  were  open  from  one 
end  to  the  other,  and  were  confined  within  one  common 
boundary.     Steam  machinery  was  used  for  the  purposes 
of  the  Company,  and  in  each  department  more  than 
fifty  persons  were  employed.     The  child  in  question  was 
employed  as  a  rivet  boy,  and  in  the  department  where 
he  worked  steam  machinery  was  in  use  for  cutting  and 
shaping    iron   plates,    and   rivets  were  heated.     The 
manufacture  of  machinery  did  not  go  on  there,  but  the 
manufacture  of  a  ship  did.    Both  plates  and  rivets 
were  used  therein.     Although  the  works  consisted  of 
various  departments  which  might,  of  course,  have  been 
carried  on  separately,  they  did  in  fact  form  one  trade 
establishment  of  the  same  Company.    Distinct  managers 
were  however  employed,  separate  accounts  kept,  and  the 
wages  paid  separately  in  each   department,  and  each 
department  debited  and  credited  the  other  with  work 
done.     These  accounts  were  afterwards  brought  into  one 
statement  and  one  dividend  was  payable  in  respect  of 
the  whole  of   the  works.     The  several   departments 
could  be  but  were  not  divided  by  doors.    The  appellants 
used  iron  not  manufactured  by  themselves,  and  they 
sold  iron  from  their  furnaces  and  from  their  rollios: 
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oiiils ;  other  portions  of  the  iron  manufactured  by  them        1869. 
'^ent  into  the  ships  built  by  them  on  the  premises  in      PALMn's 
9n.€8tion.  Both  cast  and  wrought  iron  was  used  in  those     \Sd  illm°* 
dups,  but  -the  casting  was  not  done  in  the  shipbuilding      Company 
department.  Chattob. 

It  was  contended  for  the  appellants  that  their  works 
w^ere  not  a  fiu^ry  within  stat.  80  &  81  Vict  c.  108., 
ci^Mn  the  ground  that  a  ship  was  not  an  article  within 
i'fcs  meaning,  and  that  the  Factory  Acts  were  not  intended 
apply  to  iron  shipbuilding  yards  which  are  open  to 
lc  air,  and  where  such  a  large  and  bulky  thing  as  a 
dp  is  manufactured,  but  to  confined  factories  for  the 
X»Yodaction  of  small  articles. 

The  justices  found  that  the  appellants'  premises  were 
s^  fiu;tory  and  one  trade  establishment  within  the 
^BtottoteSy  and  also  that  articles  of  metal  had  been  made 
by  steam  power;  and  therefore  convicted  them. 
Bj  The  Factory  Acts  Extension  Act,  1867,  80  & 
Vict.  c.  108.  ».  8., ''  For  the  purposes  of  this  Act  the 
^oDowing  words  shall  in  this  Act  and  in  the  Acts 
^^^rporated  herewith,  hereinafter  included  under  the 
^^pfession  this  Act,  haye  the  meanings  hereby  applied 
^  them,  unless  there  is  something  in  the  context  incon- 
^^'^tent  with  such  meaning  that  is  to  say ; 
*  Factory'  shall  mean  as  follows : 
1.  Any  blast  furnace  or  other  furnace  or  premises  in 
or  on  which  the  process  of  smelting  or  other- 
wise obtaining  any  metal  from  the  ores  \&  carried 
on  (which  furnace  or  premises  are  hereinafter 
referred  to  as  a  blast  furnace) : 

%  ♦  ♦  ♦  ♦  3|c  :|c  • 

5.  Any  premises  in  which  steam,  water,  or    other 

N  2 
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1869.       mechanical  power  is  u»ed  for  tnoTing  machinery  cm- 
Falmrk's     ployed— 
^  and  lron°^^  (^ )  ^^  ^^^  manufacture  of  machinery : 

Company  ^j^^  j^^  ^j^^  manufacture  of  any  article  of  metal 

CnATTOR.  j,q|.  being  machinery. 

(c.)  In  the  manufacture  of  India-rubber  or  gutta- 
percha, or  articles  made  wholly  or  partly  of 

India-rubber  or  gutta-percha : 
*  *  ♦  ♦ 

7.  Any  premises,  whether  adjoining  or  separate,  in 
the  same  occupation,  situate  in  the  same  city, 
town,  parish,  or  place,  and  constituting  one  trade 
establishment,  in,  on,  or  within  the  precincts  of 
which  fifty  or  more  persons  are  employed  in  any 
manufacturing  process : 
And  every  part  of  a  factory  shall  be  deemed  to  be  a 

factory,  except  such  part,  if  any,  as  is  used  exclusively 

as  a  dwelling : 

*  Manufacturing  process'  shall  mean  any  manual 
labour  exercised  by  way  of  trade  or  for  purposes 
of  gain  in  or  incidental  to  the  making  any  article 
or  part  of  an  article,  or  in  or  incidental  to  the 
altering,  repairing,  ornamenting,  finishing,  or 
otherwise  adapting  for  sale  any  article/' 

Mellish  {Beresford  with  him),  for  the  appellants. — 
The  building  of  iron  ships  is  so  important  a  branch  of 
naval  architecture  and  was  so  well  known  at  the  time  of 
the  passing  of  stat.  30  &  81  Vict  c.  103.  that  it  would 
have  been  mentioned  in  sect.  8  if  the  Legislature  had 
intended  that  the  Factory  Acts  should  apply  to  it.  A 
ship  is  not  manufactured  but  built;  it  is  not  an 
"  article,"  and  therefore  the  premises  of  the  appellants 


XXXIL    VICTORIA.  J81 

are  not  a  factory  within  sect.  8.     It  will  be  said  that        1869. 
iMscanse  on  one  part  of  their  premises  there  is  a  blast     Palmbb's 
fiwiaoe,  which  is  mentioned  in  subs.  1,  the  whole  be-      wdlron 
comes  a  fiictoiy  within  the  meaning  of  the  Act,  but  the      Company 
Act  that  a  firm  carries  on  another  separate  business     Chatto*. 
which  is  within  the  Act  does  not  operate  to  make  the 
Act  apply  to  a  business  which  would  not  otherwise  be 
'nthin  it    Suba  7  relates  exclusively  to  a  trade  establish- 
^eoi  in  which  persons  are  employed  in  any  ''  manu- 
^ctaring  process*'  as  therein  explained ;  it  applies  where 
one  part  of  a  factory  is  on  one  side  of  a  road  and 
another  part  on  the  opposite  side.     [^Cackbum  C.  J. 
^^tion  3  having  enumerated  various  works  to  which  the 
Word  "  factory'*  should  be  applicable,  subs.  7  describes 
^I^e  premises ;   if  the  whole  is  within  the  Act  it  does 
^ot  signify  that  the  works  are  divided  into  separate 
^^partments.] 

^he  Attcmey  General  {The   Solicitor  General,   and 

^^ohibald  with    him),    for    the    respondent. — A  ship 

^    a  subject  of  manufacture  within  the  patent  laws 

^^d  is  an  "  article*'  within  stat.  30  &  31  Vict.  c.  103. 

*'  S.  ittbs.  5.     [Cochbum  C.  J.     There  may  be  a  patent 

^^  a  particular  part  of  a  ship,  but  I  do  not  recollect 

^    patent  for  a  ship  being  applied   for  while  I  held 

^^e  ofBce  of  Attorney   General.]     It  is  not  however 

^^cessary  to  insist  on  this,  for  by  subs.  7,  where  the 

^^rks  constitute  one  establishment  and  a  manufacturing 

t^^tx^ess  which  is  within  the  Act  is  carried  on  in  one 

t^^lrt,  the  rest  is  comprehended  in  it,     [Cochbum  C.  J« 

^^t  may  be  so  if  the  factory  has  for  its  object  one  of 

^lie  manufactures  mentioned  in  the  Act ;  but  suppose 

^  factory  with   six   departments  iu  five  of  which  the 
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1869.  employment  of  a  duld  would  not  be  contrary  to  the 
Palmbb'b"^  directions  of  the  Act,  and  they  were  carried  on 
and  lion  ^  separately  so  that  a  child  had  no  more  to  do  with  the 
Company  ^est  than  if  he  was  in  a  different  establishment,  the 
policy  of  the  Legislature  would  not  justify  the  con- 
struction that  the  other  parts  were  within  the  Act.]  If 
the  manufactures  are  carried  on  in  one  place  the  factory 
is  one.  Then  it  is  found  that  the  child  was  at  work  in 
a  department  where  *^  steam  machinery  was  in  use  for 
cutting  and  shaping  iron  plates,  and  rivets  were  heated. 
Iron  plates  and  rivets  are  articles  of  metaL 


9f 


Beresfard,  in  the  absence  of  MelUshf  by  leave  of  the 
Court,  in  reply. — ^That  was  not  the  question  intended 
to  be  argued,  but  whether  a  shipbuilding  factory  is 
within  the  Act. 

CocKBURN  C.  J.  The  cutting  and  shaping  of  iron 
plates  is  the  manu&cture  of  an  article  of  metal  not 
being  machinery,  and  not  the  less  so  because  they  were 
to  be  used  in  iron  ship  building ;  therefore  the  case  is 
within  sect.  3,  subs.  5  (b.) 


Hayes  J.  concurred. 


Judgment  for  the  respondent 


January  28th. 


Geey  against  West  and  Wife. 


[Reported  vol.  9,  p.  196.] 
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Hendebson  against  Squibe.  V'^^'^\^^ 

•^  January  12th. 

1-   In  a  pttol  demiw  there  is  an  implied  contract  on  the  part  of  the  f^^^  ^"^ 

tenant  that  at  the  expiration  of  the  tenancy  he  will  deliver  up  vacant  y^^\ 

poeseenon  of  the  premises  to  the  landlord,  jntpltea  con^ 

2.  "Where  a  leasee  under  a  parol  demise  underlet  part  of  the  premises,  tract  to  deltver 

»nd   at  the  end  of  the  tenancy  the  underlessee  having  received  due  !5P^?"***J^* 


notice  to  quit  refosed  to  go  out  of  possession,  and  the  lessor  brought  fj^f*"^***^ 

ej  ectment  and  recovered  possession :  Held,  that  the  lessor  was  entitled  to  *?T.'^  *^*  . 

■"«»cover  from  tiie  lessee  the  rent  for  the  time  he  was  kept  out  of  posses-  f^^  agamtt 

s»oii,  and  the  costs  of  the  ejectment.  tmanz, 

3.  Where  to  a  declaration  on  contract  there  is  a  plea  of  payment  ^oyrnentjfOo 

JK'liich  could  not  have  been  intended  to  admit  the  liabihty  contended  for  ^^^;  . 

«>y  the  plaintiff,  the  Court  will  allow  the  defendant  to  amend.  j^^^S^/ 

Damages, 

^I^HE  declaration  stated  that  the  defendant  became 

and  was  tenant  to  the  plaintiff  of  a  messuage,  &c^ 

^Pon  the  terms  (amongst  other  things)  that  the  defen- 

^^i^t  should  at  the  determination  of  the  tenancy  give 

^I^  possession  thereof  to  the  plaintiff  and  the  tenancy 

^^^4  duly  determined,  yet  the  defendant  did  not  at  the 

^^termination  thereof  give  up  possession,  whereby  the 

^l^dntiff  lost  the  use  and  profits  of  the  messuage,  &&, 

^^d  incurred  expense  in  recovering  possession. 

Plea.    Payment  of  40«.  into  Court* 

Beplication.  That  AOs.  was  not  sufficient. 

On  the  trial,  before  Blackburn  J.,  at  the  Middlesex 

Sittings  after  Michaelmas  Term,  1867,  it  appeared  that 

^e  defendant  was  tenant  of  the  house  under  a  parol 

^igreement  with  the  plaintiff,  and  received  notice  to  quit 

t>n  the  25  th  December^  1866.  He  had  underlet  the  ground 

floor  of  the  house  to  one  Turner,  and  upon  receiving 

notice  from  the  plaintiff  he  gave  notice  to  Turner  to 

quit  on  the  21st  December.    At  the  expiration  of  that 

notice  Turner  held  over  of  his  own  will  and  without  the 
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1869.      consent^  express  or  implied,  of  the  defendant    A  day 
HuDSRsoM   ^'  *^^  ^^^^^  *^®  25tli  December  the  defendant  offered 
Squibi.      *^®  ^®y  ^^  *^®  house  to  the  plaintiff,  but  he  declined  to 
accept  it  with  7\imer  in  possession ;  and  brought  eject- 
ment against  the  defendant  and  his  undertenant,  in 
which  he  recoyered  possession  on  the  29th  May,  1867* 

The  learned  Judge  directed  a  verdict  for  the  defen- 
dant, reserving  leave  to  move  to  enter  a  verdict  for  the 
plaintiff  for  the  rent  of  the  house  for  the  period  during 
which  he  had  been  kept  out  of  possession  less  the  40f. 
paid  into  Court,  and  the  costs  of  the  qectment. 

In  Hilary  Term,  1868,  Hawkins  obtained  a  rule  nisi 
accordingly,  citing  Harding  v.  Cretham  (a). 

0 

Field  and  Cave  shewed  cause. — ^The  defendant  is  not 
liable  in  this  action  for  the  wrongful  act  of  Turner  in 
holding  over.  Turner  was  a  simple  trespasser,  and  in 
no  sense  the  agent  of  the  defendant  On  the  deter- 
mination of  the  defendant's  tenancy  be  could  not  bring 
ejectment  or  take  any  other  step  to  oust  Thimer.  There- 
fore the  question  is,  whether  there  is  an  implied  contract 
on  the  part  of  the  defendant  by  which  he  is  liable  for 
rent  to  the  time  when  Turner  went  out  of  possession. 
{^Blackburn  J.  The  question  is,  whether  the  tenant  does 
not  undertake  to  give  up  vacant  possession  to  his  lessor 
at  the  end  of  his  tenancy.]  The  obligation  on  the 
tenant  is  to  quit  but  not  to  deliver  up  possession. 
[Blackburn  J.  In  the  civil  law  upon  the  bailment  of 
a  chattel  there  \a  an  implied  contract  that  it  shall 
be  restored  or  redelivered  so  soon  as  the  time  or 
purpose  for  which  it  was  bailed  has  elapsed  or  been 
performed.]  If  the  tenant  has  taken  the  proper  steps 
to  put  an  end  to  the  tenancy  of  his  undertenant  at  the 

(a)  1  JSsp.  67. 
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tune  when  he  ought  to  go  out  of  possession  he  is  not  1869. 
iiable  for  rent  when  the  latter  remains  in  possession  Uehdcbboh^ 
against  his  consent.  The  lessor  may  recover  for  use 
and  occupation  against  the  undertenant  or  proceed 
Against  him  as  a  trespasser.  In  Harding  y.  Crethom  {a) 
Xjord  Kenyan  said,  *'  When  a  lease  is  expired,  the  tenant's 
iponsibility  is  not  at  an  end ;  for  if  the  premises  are 
possession  of  an  undertenant,  the  landlord  may 
x-ef use  to  accept  the  possession,  and  hold  the  original 
l^saee  liable;  for  the  lessor  is  entitled  to  receive  the 
^b^olute  possession  at  the  end  of  the  term.  But  it 
^^c^s^y  be  proved,  that  the  lessor  had  accepted  the  under- 
'^^nant  as  his  tenant.^'  In  that  case  there  was  a  lease, 
in  all  leases  there  is  an  express  covenant  by  the 
to  deliver  up  possession  at  the  end  of  the  term. 
^J^elhr  J.  The  ruling  of  Lord  Kenyan  in  that  case  was 
^■^opted  by  Parke  B.  in  Christy  v.  Tancred  (i)  as  an 
^^^>nirate  statement  of  the  law.]  There  the  four  original 
I,  who  were  directors  of  a  bank,  were  held  liable  for 
continued  occupation  by  two  of  them  after  the  other 
^^^0  had  ceased  to  occupy.  But  in  a  subsequent  action 
^*f;ainst  succeeding  directors,  Christy  v.  Tancred  (c), 
^^^Idersan  B.  said,  p.  448,  '^  If  the  holding  over  by  one  is 
'^^th  the  consent  of  the  other,  then  the  case  falls  within 
'^Jiat  of  Harding  v.  Crethom  (a) ;  but  if  such  an  infer- 
ence were  not  warranted  by  the  facts  of  the  case,  I 
should  be  disposed  to  consider  the  question  before  I 
came  to  that  conclusion.'^  Parke  B.,  p.  447,  doubted 
whether  there  was  not  *'a  distinction  between  the  case  of 
a  cotenant  and  that  of  an  undertenant  Though  Lord 
Abmger,  p.  447/ thought  *Uhe  case  of  two  tenants''  a 
stronger  one  in  favour  of  the  landlord  ''  than  that  of  a 

^    (a)  1  Egp.  ^7,  aid  ed:  (6)  1  M.^W.  127. 130. 

/fr  (c)  9  Af.  #  IT.  438. 


186  HILARY  TERM. 

1869.  tenant  and  an  undertenant.^  But  the  Court  of 
Hjehdbbsom  ^^[chequer  Chamber  (a)  awarded  a  venire  de  novo  in 
Squiu.  <>^c'  to  have  the  fact  of  the  assent  or  the  contrary 
found  by  a  jury,  which  they  would  not  have  done  if 
they  had  thought  that  one  joint  tenant  or  tenant  in 
common  could  bind  his  companion  by  holding  over 
without  his  consent  [MeUor  J.  Patteson  J.  in  the 
course  of  the  argument  said^  p.  822»  ''  There  is  this 
distinction  between  undertenants  and  cotenants,  that 
the  lessee  can  proceed  against  his  undertenant  to  get 
him  out  of  the  premises :  but  what  power  has  he  to 
proceed  against  his  cotenant  to  get  him  out  of  possession? 
What  would  be  the  form  of  action  ?'']  In  Draper  v. 
CroJU(b)  it  was  decided  that  in  the  case  of  one  cotenant 
holding  over  after  the  expiration  of  the  term  without 
the  assent  of  the  other,  the  latter  was  not  liable  for 
rent  accruing  due  during  the  holding  over.  [Hayes  J. 
referred  to  Ibbs  v.  Richardson  (c).]  In  that  case  the 
defendant,  after  the  expiration  of  the  lease,  distrained 
on  his  undertenant  and  thereby  affirmed  his  possession, 
and  so  was  held  liable  to  pay  rent  to  the  original  land- 
lord until  the  undertenant  quitted  possession.  [Hayes  J. 
Littledale  J.  said,  p.  853, ''  No  doubt  the  ordinary  coarse 
under  these  circumstances  would  be  to  bring  ejectment ; 
but  the  plamtiff  may  waive  the  tort,  and  sue  for  use  and 
occupation ;  or  he  might  have  maintained  an  action  for 
not  delivering  up  possession.  After  a  recovery  in  eject- 
ment  he  might  have  recovered  mesne  profits  until  the 
day  when  the  possession  was  tendered  to  him ;  so  here 
he  may  recover  rent  for  that  period/']  In  Doe  v. 
Harloto  {d)y  which  was  an  action  for  mesne  profits,  where 
the  defendant  underlet  to  H.^  who  held  over  after  the 

(fl)  12  Af.  #  W.  316.  (h)  15  M,  #  W,  166. 

(r)  dA,fE.  849.  (d)  12  A,  +  E.  40. 
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1869.  it  is  said^  /'Where  a  lease  is  expired,  the  tenant 
Hmdiesoh"  ^^  continues  liable,  unless  he  deliver  up  complete 
Squiu.  possession  of  the  premises,  or  the  landlord  accept 
of  another  in  his  room.''  The  ruling  of  Lord 
Kenyon  was  adopted  by  Parke  B.  in  Christy  v.  Tan- 
cred(a)^  and  approved  by  Lord  Abinger  in  Christy  v. 
Tancred{b).  In  the  case  of  a  co-tenant  holding  over 
against  the  will  of  his  co-tenant  the  latter  is  not  liable. 
But  there  is  a  great  distinction  between  a  co-tenant  and 
a  sub-tenant  holding  over.  The  act  of  the  lessor  created 
the  joint  tenancy,  and  the  co-tenant  holds  over  both 
against  his  co-tenant  and  lessor;  the  wrongful  holding 
over  is  by  one  of  those  whom  he  let  into  possession ; 
but  the  sub-tenant  was  let  into  possession  by  the  tenant 
alone.  Therefore  the  plaintiff  is  entitled  to  recover  in 
this  action. 

The  damages  he  is  entitled  to  are,  first,  the  loss  of  the 
rent  which  he  sustained  from  not  being  put  into  posses- 
sion of  the  entire  premises  at  the  end  of  the  term,  and, 
secondly,  the  expenses  of  the  legal  proceedings  to  oust 
the  sub-tenant.  Both  these  follow  directly  from  the 
wrongful  act  of  the  defendant 

Blackburn  J.  The  question  is,  whether,  in  a  parol 
demise,  when  nothing  is  expressed  as  to  giving  up  pos- 
session, there  is  an  implied  contract  that  the  tenant 
shall  not  merely  go  out  of  possession  but  restore  actual 
possession'  to  the  landlord  at  the  end  of  the  term.  In 
the  present  case  the  tenant  let  part  of  the  house  to  an 
undertenant,  and  having  received  notice  to  quit  from 
his  landlord  he  took  all  the  proper  steps  to  put  out  the 
undertenant ;  but  the  latter,  under  some  fancied  right 
to  continue  in  possession,  refused  to  go  out     If  the  law 

{a)  7  M.  4'  W.  127.  130.  (b)  9  M,  #  W.  438.  «6.      , 
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iixiplies  such  a  contract  as  I  have  stated^  the  tenant        1869. 

xn'ust  be  held  responsible  in  damages  for  the  injury    Hbhoiesoh 

^O^Btained  by  his  landlord  from  the  breach  of  it    In      squies. 

J^arding  v.  Creihorn  (a),  which  was  an  action  for  use  and 

^^^^upation,  it  was  ruled  by  Lord  Kent/on  that  ''the 

is  entitled  to  receive  the  absolute  possession  at 

e  end  of  the  term/'  and  upon  that  he  engrafted  the 

lie  that  where  an  undertenant  held  over  against  the 

-HI  of  the  tenant  the  lessor  might  ''  hold  the  original 

liable'^  on  a  constructive  occupation  by  him.    After 

ruling  of  Lord  Kenyan  in  1798  the  case  of  Christy 

'^^    Tancred  came  twice  before  the  Court  of  Exchequer. 

^^n  the  argument  in  the  second  action  (h)  Lord  Kenyan's 

^^^ling  was  not  disputed,  but  the  question  was,  whether 

^^  the  case  of  one  of  two  co-tenants  holding  over  after 

*^^  expiration  of  the  term,  both  were  liable  in  an  action 

^1*  Use  and  occupation*    The  Court  decided  that  if  the 

^^Iding  over  by  one  were  with  the  consent  of  the  other, 

^^tK  were  liable.  And  the  Court  of  Exchequer  Chamtier 

Warded  a  venire  de  novo  in  order  to  have  the  fact  of 

*^^  consent  or  the  contrary  found  by  a  jury. 

Upon  the  point  in  the  present  case  there  is  not  much 
^tkthority,  but  on  principle  it  would  seem  that,  as  the 
landlord  must  put  the  tenant  into  possession  in  order 
to  fulfil  his  contract,  so  there  is  a  correlative  obligation 
on  the  part  of  the  tenant  to  restore  possession  to  the 
landlord  at  the  end  of  the  tenancy,  and  not  a  mere  right 
of  action  in  the  landlord  against  another  person  who  has 
been  let  into  possession  by  his  act  That  being  so,  the 
defendant  made  a  contract  with  his  landlord  which  he 
has  broken,  and  is  liable  in  this  action. 

As  to  the  measure  of  damages,  the  plaintifi*  is  entitled 
to  recover,  first,  the  rent  for  the  time  he  was  kept  out 

{a)  1  E^p.  &r,  2nd  ed.  (6)  9  Af .  #  IT.  438. 
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of  possession,  and  secondly,  fhe  costs  of  the  ejectment 
which  we  must  assume  was  the  best  mode  of  getting 
possession :  for  the  plaintiff  is  not  to  be  exposed  to  make 
forcible  entry  on  the  premises.  These  costs  follow  as 
a  necessary  consequence  of  the  defendant  letting  to  an 
undertenant  who  refuses  to  go  out  of  possession;  CoUen 
V.  fFriffht  (a). 


Mellob  J.  In  none  of  the  cases  has  any  doubt  been 
thrown  on  the  ruling  of  Lord  Kenyan  in  Harding  v. 
Crethom  {b)j  and  the  usual  form  of  notice  to  quit 
requires  the  tenant  ''to  quit  and  deliver  up  possession.'^ 
Therefore  practice  is  consistent  with  law  and  common 
sense  in  this  matter.  In  written  leases  it  is  usual  to 
insert  an  express  covenant  on  the  part  of  the  tenant  to 
deliver  up  possession  at  the  end  of  the  term ;  but  this 
is  supposed  to  be  from  abundant  caution.  For  in  every 
lease  there  is  an  implied  contract  to  that  effect. 

The  damages  to  which  the  plaintiff  is  entitled  are 
the  rent  which  he  has  lost  and  the  expenses  necessarily 
incident  to  recovering  possession.  The  proper  course 
was  to  bring  ejectment 


Friday, 
Januaty2Qth. 


Hates  J.  If  the  plaintiff  had  not  brought  ejectment 
but  had  allowed  the  sub-tenant  to  remain  in  possession 
and  the  rent  to  run  on,  the  defendant's  answer  to  an 
action  for  rent  would  have  been,  why  did  you  not 
proceed  to  recover  possession  by  ejectment. 

Rule  absolute. 

(a)  7  E,j-B.30l;  affirmed  on  appeal,  %  Id,  647. 
(6)  1  Eap,  57. 

Phillips  against  Eybe. 
[Reported  vol.  9,  p.  343.    AflSrmed  in  Exch.  Ch.  post.] 


XXXIL   VTCTORIA.  191 

[1868.] 


REGULiE  GENERALES. 

Jhltt  and  Scale  o/F$e$  under  The  Judfftnenie  Escteruion  Act,  1668, 

81  &  32  Vict.  c.  51 
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it  18  provided  by  TheVudgmeots  Extension  Act,  1868  [«.  7.1, 
^^^i'^  it  shall  be  Ittwfal  for  the  Judges  of  the  Conrts  of  Queen's  Bench, 
^^^^vxmum  Pleas,  and  Exchequer  at  Westminsier,  or  any  eight  or  more  of 
^^m,  of  nhom  the  chie&  of  the  said  Courts  shall  be  three,  from  time  to 
^*^*3c^e  to  make  all  such  general  rules  and  orders  to  regulate  the  practice 
"^^  1)6  obserred  in  the  execution  of  the  said  Act,  or  in  any  matter 
'^^^^^ting  thereto,  including  the  scale  of  fees  to  be  charged,  in  the  Couitd 
common  law,  as  they  may  deem  to  be  necessary  and  proper : 
^t  is  therefore  ordered  that  the  following  mles^  ocders,  and  scale  of 
shall  be  in  force,  that  is  to  say  :— 

1.  The  register  for  Irish  judgments  to  be  kept  by  the  senior  master, 
ier  sect.  1  of  the  said  Act,  shall  be  arranged  in  alphabetical  order  in 

^<  surname  of  the  defendant,  where  a  judgment  shall  be  registered 

fonn  1  in  the  schedule  of  the  Act,  or  in  the  surname  of  the  plain- 

vhere  registered  under  form  2  in  the  said  schedule.    And  the  said 

ter  shall  enter  on  the  said  register  all  the  further  particulars  relating 

the  judgment  contained  in  the  certificate  presented  for  registration. 

2.  The  register  for  Scotch  decreets  to  be  kept  by  the  said  master 
^^der  sect.  3  of  the  said  Act  shall,. as  to   defender  or  pursuer,  be 
^^naaged  in  Hke  manner,  and  contain  the  like  itfufticulars  as  provided  by 
"^he  preceding  rule  relating  to  the  register  for  Irish  judgments. 

3.  When  an  attorney,  law  agent,  or  creditor  shall  present  for  regis- 
Iration  to  the  said  master  a  certificate  of  an  Irish  judgment  or  Scotch 
decreet,  a  copy  thereof  shall  also  be  produced,  certified  by  the  attorney, 
law  agent  or  creditor,  to  be  a  true  copy  of  the  original  certificate,  and 
the  said  master  shall  thereupon  stamp  such  certified  copy  with  his  office 
stamp. 

4.  Upon  the  production  of  such  copy  certificate  of  an  Irish  judgment 
or  Scotch  decreet,  an  original  of  which  shall  have  been  filed  with  the 
said  master,  the  proper  officer  shall  issue  execution  or  other  process  as 
though  such  judgment  or  decreet  had  been  duly  obtained  and  entered 
Tip  as  an  English  judgment  in  the  Court  of  Common  Pleas  at  West- 
minster,  the  form  of  the  writ  of  execution  being  varied  accordingly. 


192  [MICHAELMAS  TERM.] 

ri868  1  '^^  ^^  ^^  execation  may  be  thus  yaried.— ^Instead  of  **  which  the 

said  lately  in  onr  Court  of  Qaeen*ki  Bondi  at  WesimintUr 

Rkgul«        recovered  &a"  insert  "which  the  said  lately  in  our  Court 

Iw  «■  ma  WD  a  T  VQ 

of  [Queen*a  Bench  at  DMin]  recoTered  &c.,  and  which  judgment  has 
been  duly  registered  in  onr  Conrt  of  Common  Fleas  at  WestminsUr 
pursuant  to  The  Judgments  Extension  Act,  1868. 

5.  An  a^davit  of  the  attorney  applying  for  a  certiicate  of  a  judgment 
in  the  English  Courts  of  his  information  and  belief  as  to  the  title,  trade, 
or  profession,  and  the  last  known  or  usual  place  of  abode  of  the  plaintiff 
or  defendant,  as  the  case  may  be,  shall  be  sufficient  to  justify  the  officer 
in  inserting  the  particulars  so  sworn  to  in  his  certificate. 

6.  The  fees  to  be  taken  for  issuing  execution  or  other  process  on  an 
Irish  judgment  or  Scotch  decreet,  that  shall  have  been  registered  under 
this  Act>  shall  be  the  same  as  in  the  case  of  an  EngUsh  judgmeiiU 

7.  The  fees  hereinafter  mentioned  shall  be  collected,  not  in  money, 
but  by  means  of  stamps  denoting  the  amount  of  such  fees. 

Scale  of  Fees.  £  «.   d. 

For  every  certificate  of  a  judgment  issued  out  of  the  Courts  of 
Queen's  Bench,  Common  Fleas,  and  Exchequer,  at  West- 
minster,  for  registration  in  Ireland  or  Scotland,  including 

affidavit  020 

Fees  to  be  charged  by  the  senior  master  of  the  Conrt  of 

Common  Fleas  at  Westminster  as  "  registrar  of  judgments." 

On  filing  for  registration,  every  certificate  issued  out  of  the 

Courts  of  Dublin,  and  Court  of  Session  in  Scotland,  although 

more  than  one  name  may  have  to  be  registered       -        -        -  0    7    6 

On  filing  every  acknowledgment  of  satisfaction  of  an  Irish 
judgment  or  Scotch  decreet  for  entry  on  the  register        -        -  0    2    6 
For  oveiy  certificate  of  the  entry  of  a  satisfaction         -        -  0    1    0 
For  eveiy  search  made  in  the  registers  of  Irish  and  Scotch 
judgments  in  one  or  both  registers,  for  each  name    -        -  0    1    0 

Given  imder  our  hands  at  Westminster,  this  14th  day  of  November, 
18G8. 

A.  E.  CocKBUBN.  Samuel  Mabtik. 

Wm.  Bovill.  Bobb&t  Lush. 

FiTznoT  Kelly.  Wm.  Baliol  Bbxtt. 

J.  B.  Btles.  G.  Hates. 
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The  Queen  against  Oldham.  ^J&ist 

t  5  &  6  fP.  4.  c.  76.  enacts,  tliat  "  no  i>er8on  being  in  holy  orders,   5  a  a  nr  4 
^>^aiig  the  regular  minister  of  a  dissenting  congregation,  shall  be   ^  Sa  .  oq  * 
*ified"tobeaconncabrofanyboronjgh.    Held,  T^cwm- 

-    *That  a  minister  appointed  to  officiate  occasionally  or  temporarily  ^^in^ 
*^  <lissenting  congregation  is  not  diaqnalified.  DiMmaUAea' 

Per  ElaelAwm  J.    The  regular  minister  of  a  dissenting  congrega-  ^^*^^^^ 
^e  facto,  though  not  de  jnre,  is  disqualified.  Reaular 

mmuterqf 

-^NUARYil.  Francis  obtained  a  rule,  calling  upon  dissenting 

the  defendant  to  shew  cause  why  an  information  in 
•    nature  of  a  quo  warranto  should  not  be  exhibited 
him,  to  shew  by  what  right  he  exercised  the  ofiSce 
^^own  councillor  of  the  borough  of  WalUngford. 
The  a£Bdayit  of  the  relator  stated  that  at  the  time  when 
defendant  was  elected  councillor  in  N<member^  1868, 
was  the  r^ular  minister  of  the  Independent  chapel 
^angbaumey  haying  been  elected  in  December^  1867,  for 
^fe  months,  and  that  at  the  expiration  of  that  time 
was  re-elected  for  the  further  period  of  twelve  months. 
The  affidavit  of  the  defendant  stated  that  he  had 
on  business  for  several  years  at  WalUngford; 
t  he  was  a  member  and  deacon  of  the  Baptist  church 
that  borough,  and  had  been  in  the  habit  of  preach- 
on  Sundays  at  Panghaume  and  other  neighbouring 
"^^^llages.    In  September,  1867,  he  was  invited  by  the 
^^^mbers  of  the  Independent  congregation  at  Pangbourne 
^^  become  their  minister,  as  he  was  about  to  give  up 
^^^iness,  and  had  means  of  support  independently  of 
^e  small  salary  they  could  offer ;  but  he  refused,  though 
Vol.  X.  o  '  B.  &  8. 


V. 

Oldham. 
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1869.  afterwards  be  agreed  to  preach  for  them  every  Sunday 
The  Queen  ^0°^  t^®  25th  March  lO  the  24th  June^  1868,  and  at  the 
expiration  of  that  time  he  agreed  to  continue  to  preach 
for  them  till  the  end  of  the  year  1868.  He  ceased  to 
carry  on  business  on  September  1st,  1868,  but  continued 
to  reside  at  WalUvgford.  Daring  the  time  he  preached 
at  Pangboume,  he  went  there  in  the  morning  of  each 
Sunday,  returning  to  WalKngford  in  the  evening.  On 
the  29th  December  a  resolution  was  passed  by  the  con- 
gregation at  Pangboume  requesting  him  to  continue  to 
conduct  the  services  during  the  year  1869,  with  a  view 
to  a  future  appointment;  but  the  trust  deed  of  the 
chapel  being  subsequently  referred  to,  it  appeared  that 
the  minister  must  be  an  Independent  Pffidobaptist,  and 
the  defendant  not  being  of  that  denomination  a  resolution 
was  passed  that  as  they  could  not  invite  him  to  become 
their  regular  permanent  minister,  they  requested  him  to 
conduct  tl)e  services  at  Pangboume  chapel  until  they 
could  meet  with  a  suitable  permanent  minister. 

Stat.  5  &  6  ^F.  4.  c.  76.  s.  28.,  enacts,  "That  no 
person  being  in  holy  orders,  or  being  the  regular  minister 
of  any  dissenting  congregation,  shall  be  qualified  to  be 
elected  or  to  be  a  councillor  of  any  such  borough  or  an 
alderman  of  any  such  borough.'* 

Thesiger  shewed  cause. — The  defendant  was  not  the 
regular  minister  of  a  dissenting  congregation  within 
Stat.  5  &  6  W.  4.  c.  76.  s.  28.  Stat  1  W.  ^  M.  sess.  1. 
c.  18.  s,  8.,  which  exempted  dissenting  ministers  from  the 
penalties  to  which  they  were  subjected  by  stat  17  Car.  2. 
c.  2.  s.  3.  used  the  words  "  any  preacher  or  teacher 
of  any  congregation  of  dissenting  Protestants.'*  Stat 
19  6^.  3.  c.  44.  5.  1.,  which  exempted  dissenting  ministers 
from  serving  in  the  militia,  used  the  same  words.     Stat. 


aJr. 


eft: 
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62  G.  3.  c.  155.  *.  9.,  which  was  also  an  exempting  Act,       1869. 

deluded  every  person  who  should  teach  or  preach  in    The  Qubeit 
*ny  congregation  or  assembly  for  religious  worship  of     OLimAii 
Protestants  whose  place  of  meeting  was  duly  certified  and 
'^tered,  and  who  should  employ  himself  solely  in  the 
"Qties  of  a  teacher  or  preacher,  and  not  follow  or  engage 

• 

^  any  trade  or  business,  or  other  profession,  occupation 

or  employment,  for  his  livelihood,  except  that  of  a  school- 

Baaster.    The  statutes  which  disqualify  intended  that 

4e  person  disqualified  should  have  a  more  settled  posi- 

^on,    [Blackburn  J.   The  object  of  the  enactments  is 

Cerent :  stat.  52  G.  3.  c.  155.  s.  9.  intended  that  the 

i*^*^n  teaching  or  preaching  in  a  dissenting  congrega- 

^^J3  should  have  the  same  exemption  from  civil  services 

^^  offices  as  a  person  in  holy  orders :  stat.  5  &  6  IF.  4. 

^fi.  s.  28.  intended  to  disqualify   him  when  in   the 

^^^^  position  as  a  beneficed  clergyman.]     The  congre- 

*^  ^^li  at  Pangboume  could  not  appoint  the  defendant 

^^    ^  their  regular  minister  without  committing  a  breach 

'^^ust 


iw  ^^*^ancis,  in  support  of  the  rule. — The  word  *'  regular" 
t^^  ^tat.  5  &  6  ^.  4.  c.  76.  s.  28.  is  used  in  contradiction 
t^  *^*  occasional."  The  fact  of  the  defendant  supplying 
*^  pulpit  services  of  the  chapel  at  Pangboume  for  a 
^"tinuoos  series  of  Sundays  in  pursuance  of  his  agree- 
it  constituted  him  the  regular  minister  of  the  con- 
Vv  ^^»tion.  No  other  person  could  have  preached  in 
^^^  chapel  without  his  leave.  [Mellar  J.  Suppose  a 
^^H^A^^'^  ^^  dissenters  without  a  regular  minister 
^^died  to  a  dissenting  college  for  a  preacher  and  one 
^^^  provided,  would  he  be  their  regular  minister?] 
^  ^'^;  and  here  a  salary  was  attached  to  the  office. 

o  2 
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1 KG9.  Blackbvbn  J.  This  rale  most  be  discharged.    Stat 

The  Queer  5  &  6  ^.  4.  c.  76.  s.  28.  enacts  that  "  no  person  bein( 
Olduau.  i^  holy  orders^  or  beiag  the  regular  minister  of  an] 
dissenting  congregation"  shall  be  a  councillor  of  anj 
borough :  the  latter  clause  means  a  person  who  is  no 
merely  a  minister  of  a  dissenting  body  but  who  de  fact 
fills  the  office  of  minister  of  a  dissenting  congr^ation 
he  must  be  in  a  position  analogous  to  that  of  a  benefioei 
clergyman.  I  attach  no  weight  to  the  argument  that  i 
the  congregation  had  appointed  the  defendant  to  be  thei 
regular  minister  they  would  have  been  guilty  of  a  bread 
of  trust,  for  if  he  was  de  facto>  though  not  de  jure,  th 
regular  minister  of  the  congregation,  he  would  hav 
been  within  sect.  28.  The  affidavit  of  the  relator  state 
generally  that  the  defendant  was  elected  to  be  th 
minister  of  the  chapel  at  Pangboume ;  the  answer  i 
the  affidavit  of  the  defendant  is  that  he  had  been  aake 
to  become  the  minister  of  the  congregation  at  Pang 
bourne  and  had  refused,  but  subsequently  agreed  t 
preach  for  three  months,  and  at  the  expiration  of  tha 
time  agreed  that  he  would  supply  the  place  for  the  ren 
of  the  year.  If  a  salary  had  been  received  for  hii 
services,  or  there  had  been  a  contract  so  that  he  conic 
not  have  resigned  and  they  could  not  have  dismissec 
him  without  being  liable  to  an  action,  it  would  havi 
gone  far  to  shew  that  he  was  their  regular  minister 
but  he  was  only  asked  to  supply  the  place  of  mioistei 
temporarily,  and  he  consented:  it  was  a  matter  o 
curtesy  on  each  side.  This  is  partly  a  question  of  fact 
and  though  there  is  some  evidence  for  the  relator,  it  i 
not  a  case  in  which  we  ought  to  grant  a  quo  warrantc 
to  disturb  the  corporation. 

Mellob  J.    The  object  of  the  Legislature  in  using 
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the  word  ''  regular''  in  sect.  28  of  stat.  5  &  6  W^.  4  1869. 
c  76-  was  that  persons  either  occasionally  or  temporarily  xhe  Queeh 
occnpying  the  pulpit  of  a  dissenting  chapel  should  not  oldham 
be  disqualified.  A  person  who  was  invited  generally  to 
be  pastor  of  a  congregation  and  accepted  the  invitation 
generally  would  be  disqualified.  I  attach  some  import- 
ance to  the  terms  of  the  trust  deed,  and  in  this  I  differ 
firom  my  brother  Blackburn.  In  the  case  of  a  tem- 
porary appointment  it  would  not  be  necessary  to  refer 
to  the  trust  deed;  but  when  the  appointment  of  a 
permanent  minister  was  to  be  made^  a  reference  to  the 
trust  deed  shewed  that  it  required  that  the  minister  of 
the  congregation  should  hold  particular  doctrines :  and 
accordingly  the  terms  of  the  invitation  to  the  defendant 
were  varied.  Also  when  the  congregation  were  thinking 
of  his  being  their  regular  minister,  it  would  be  necessary 
to  consider  the  means  of  his  maintenance,  and  it  appears 
that  the  negotiation  would  not  have  gone  off  on  the 
ground  of  the  want  of  a  sufficient  salary.  These  circum- 
stances shew  that  this  was  a  temporary  appointment 
only.  It  would  diminish  the  effect  of  the  word  ^'regular" 
if  we  were  to  apply  the  disqualifying  enactment  to  the 
present  case. 

EUtes  J.  At  the  time  of  the  defendant's  election  to 
be  town  councillor,  the  congregation  at  Pangbourne 
Iiad  no  regular  minister;  the  defendant  was  appointed 
temporarily  until  it  had  one.  Looking  to  the  words 
in  stat.  5  &  6  W^.  4.  c.  76.  *'  no  person  in  holy  orders/' 
I  think  the  Legislature  intended  by  the  words  which 
follow  that  the  dissenting  minister  disqualified  should  be 
a  person  exercising  a  permanent  function. 

Bule  discharged  without  costs. 
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K^i6th.  "^^^  QuEBN   against  The   Rhtmnbt    Railway 
Company. 

Poor  rate. 
Rateable  value. 

Bemunerative  1.  The  ooeapiera  of  property  capable  of  a  beneficial  oeeopatioD  an 
fHilue.  liable  to  be  rated  in  respect  of  its  nill  rateable  Talne,  without  regard  to 

Lessee  of  the  amonnt  of  benefit  which  they  themaelyes  deriTe  from  that  occupation. 

wharf.  2.  The  trustees  of  the  B.  Docks,  at  the  port  of  0.  agreed  to  grant  to  a 

Beeervaticn  of  railway  Company  a  lease  of  wharves  adjacent  to  the  Docks,  with  staiths 
wharfage  dues  and  sidings  for  the  shipment  of  coaL  The  CJompany  apeed,  so  far  as 
by  lessor,  they  were  able,  to  procure  all  the  trade  which  they  brou^t  for  shipment 

to  the  port  of  C.  to  be  shipped  at  the  B.  Docks,  and  such  trade  was  to 
be  liable  to  the  lockage  and  wharfage  rates  and  dues  in  force  at  the  B. 
Docks.  The  Company  were  in  the  sole  occupation  of  the  wharves,  with  the 
sidings  and  tips  Aereon.  The  trustees  collected  the  rates  or  dues  payable 
for  g«xU  shipped  at  the  wharves  from  the  freighters  or  consignees,  and 
applied  them  to  the  purposes  of  their  trust.  Held,  that  the  Company, 
as  occupiers  of  the  "vniarves,  were  liable  to  be  rated  to  the  poor  rate  m 
respect  of  the  wharfage  rates  or  dues  paid  for  coal  and  other  goods 
ship|>od  and  unshipped  at  the  wharves  occupied  by  them,  notwitJistanding 
they  were  not  received  by  them  but  by  the  trustees  on  their  own  account. 

TTHIS  was  an  appeal  against  a  rate  for  the  relief  of 
the  poor  of  the  parish  of  St.  Mary,  Cardiff,  whereby 
the  appellants  were  rated  for  their  railway,  sidings, 
wharves  and  tips  in  that  parish,  on  the  rateable  value 
of  4304/. 

The  notice  of  appeal  stated,  among  other  thingSi 
that  the  trustees  of  the  Marquis  of  Bute  were  assessed 
in  the  rate  at  lower  sums  than  they  ought  to  be 
charged  with,  and  notice  to  that  eflFect  was  given  to  the 
trustees. 

At  the  Epiphany  Quarter  Sessions  for  the  county  of 
Glamorgan  in  18G7,  when  the  trustees  as  well  as  the 
other  respondents  appeared,  the  rate  was  confirmed, 
subject  to  a  case  for  the  opinion  of  this  Court. 

By  stats.  11  G.  4 &  1  W.  4.  c.  cxxxiii.  and4  &  5  fr.4 
c.  xix.  the  late  Marquis  of  Bute  was  empowered  to  con- 
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struct  a  certain  wet  dock  and  other  works  at  Cardiff^ 

and  such  works  were  executed,  and  the  dock,  which  is 

called  ''  The  Bute  We$t  Dock;'  was  built  and  opened 

for  public  nse,  and  certain  rates  and  dues  for  the  use 

tliereof  were  chained  by  authority  of  Parliament. 

In  the  year  1852  the  trustees  of  the  present  Marquis 

of   Bute^  to  meet  the  requirements  of  the  increasing 

^rade  of  the  port,  commenced  as  a  private  undertaking, 

SLud.  without  any  parliamentary  sanction,  the  construc- 

t:ion  of  another  dock  and  proper  wharf  accommodation 

tLliereto  in  the  lands  of  the  Marquis.    This  dock  is  called 

•'  The  Bute  East  Doch^'*  and  was  completed  with  the 

iNrliarTes  belonging  to  it  and  opened  for  public  use  in 

tlie  year  1856. 

By  agreement  dated  the  28th  February^  1855,  and 

made  in  view  of  the  completion  of  the  Bute  East  Dock 

and  works,  the  trustees  of  the  Marquis  of  Bute  agreed 

^  grant  a  lease  to  the  appellants  of  the  land  necessary 

^^*"  the  construction  of  a  branch  railway  to  the  Bute 

^^tt  Dochg  and  the  trustees  agreed  to  cx)mpletc  four 

^Oxs  for   the  shipment  of  coal  upon  the  wharves 

^J^cent  to  that  dock  with  sidings  to  connect  the  staiths 

^t  the  branch  railway,  and  to  grant  a  lease  of  the 

^^ives  upon  which  the  staiths  and  sidings  should  be 

^^^ed,  and  of  the  staiths  and  sidings  thereon,  to  the 

I^Pellants ;    and  the  appellants  agreed,  so  far  as  they 

^Uld  be  able,  to  procure  all  the  trade  which  they 

^ht  bring  for  shipment  to  the  port  of  Cardiff  ix)  be 

^Pped  at  the  Bute  Docks  or  the    shipping    places 

^^longing  to  the  trustees,  and  such  trade  was  to  be 

^^\>le  to  the  lockage  and  wharfage  rates  and  dues  for 

^^  time  being  in  force  at  the  docks  and  shipping  places, 

^^  either  of  them,  and  the  provisions  of  the  agreement 
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were  to  be  embodied  into  a  more  formal  instrument  at 
the  request  of  either  of  the  parties  thereto ;  but  no  more 
formal  document  had  been  executed. 

In  pursuance  of  that  agreement  the  trustees  com- 
pleted the  wharves^  staiths  and  railway  sidings^  and 
from  that  time  the  appellants  have  been  in  the  sole 
occupation  of  the  wharves,  with  the  sidings  and  tips 
thereon.  The  trustees  hare  been  in  the  occupation  of 
the  dock  adjoining  to  the  wharves^  viz.,  the  Buie  Easi 
Dock,  since  its  completion  in  1856. 

The  inconvenience  of  having  the  Buie  Wat  Dock. 
regulated  by  parliamentary  authority  and  the  Bute  EoMt 
Dock  remaining  a  purely  private  undertaking  led  to  the 
obtaining  by  the  trustees  of  The  Bute  Docks  Act^  1865^ 
28  &  29  Vict.  c.  cccxxv. 

Sect.  59  enacts^  '^  From  and  after  the  commence- 
ment of  this  Act,  the  imdertakers  from  time  to  time 
may  demand  and  take  for  all  goods  specified  in  the  third 
Schedule  to  this  Act  annexed  which  are  shipped  or 
unshipped,  received  or  delivered,  at,  in,  or  upon  or  from 
any  part  of  the  docks  and  works,  or  any  lands  of  the 
undertakers,  or  which  are  discharged  or  received  within 
or  at  any  of  the  docks  and  works  from  one  vessel  into 
another  vessel,  or  into  the  waterway  of  any  of  the 
docks  and  works,  any  sum  not  exceeding  the  several 
wharfage  rates  in  that  schedule  specified  with  respect 
to  those  goods  respectively,  and,  as  regards  aU  goods  so 
shipped,  unshipped,  received,  delivered,  or  dischaif;ed, 
which  are  not  specified  in  that  schedule,  may  demand 
and  take  in  respect  of  the  same  wharfage  rates  equal  to 
the  wharfage  rates  from  time  to  time  payable  in  respect 
of  goods  so  specified  which  are  as  nearly  as  may  be  of 
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ble  natnr^  package,  and  qiumtity,  and  the  wharfage        1869. 
rates  shall  be  payable  by  the  owners  or  consignees  of    The  Qubbh 

^^P^''  BHTMM.T 

Jfefore  and  since  the  passing  of  that  Act  the  practice      Railway 

^as  aod  has  been  for  the  person  who  contracts  with  the 

^  I  VpeOants  for  the  tipping  of  the  coals,  coke  and  culm  to 

fornish  to  the  tmstees  monthly  accounts  of  the  respective 

^v/  9<iaBtities  thereof  shipped  at  the  wharves  and  tips,  and 

6>r  the  trustees  to  collect  the  rates  or  dues  payable  under 

^ie  59th  section  from  the  freighters  or  consignees  in 

^^^^fed  of  such  quantities,  and  to  apply  them  to  the 

^^^Yposes  of  their  trust  And,  with  respect  to  other  goods 

^^pped  at  the  wharves  and  not  tipped,  the  accounts 

^e  been  furnished  directly  to  the  trustees  from  the 

leni  of  those  goods,  from  whom  the  trustees  have 

^^^^^^ected  the  rates  or  dues.    The  tmstees  also  received 

^^^^  ■cs  or  dues  under  the  same  section  on  all  goods 

^      ^-mshipped  from  vessel  to  vessel  in  the  docks. 

The  rates  or  dues  included  in  the  poor  rate  appealed 

linst  and  for  including  which  this  appeal  was  brought, 

the  rates  or  dues  paid  in  respect  of  all  coal  and 

T  goods  shipped  and  unshipped  at  the  wharves.    No 

of  the  rates  or  dues  paid  in  respect  of  goods 

lipped  fit>m  vessel  to  vessel  is  included  in  the  poor 

i^pealed  against. 

It  was  admitted  that  the  amount  assessed  against  the 

^^*-^H»ellanta  was  a  fair  and  proper  sum,  if  the  wharfage 

or  dues  were  rightly  charged  against  them,  as 

Vorming  part  of  the  value  of  property  in  their  occupa- 

The  question  for  the  opinion  of  this  Court  was, 
whether  the  appellants  ought  to  have  been  rated  in 
respect  of  the  wharfage  rates  or  dues. 
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The  case  was  argued^  Jaiu  IGth,  before  Cockbubn  C  J.^ 
Mellob,  Hannen  and  Hates  JJ. 

Field  and  PhUbrick  for  the  respondents.    The  appel- 
lants are  rateable  for  the  fall  annual  value  of  the  land- 
occupied  by  them,    though    by  agreement  with    th^ 
trustees  of  the  Marquis  of  Bute  they  are  not  entitled, 
to  the  wharfage  dues.    Frend,  appt..  The  Churckwardenm 
of  ToUeshunt  Kniffhts,  respts.  {a\  Lawrence,  appt.^  7%^ 
Overseers  of  Tolkshunt  Kniffhts,  respts.  (ft).    The  autho- 
rity of  Beff,  v.    The  InJiabUants  of  Thurbtone  (c)  is 
questioned  in  Reff.  v.  The  Guardians  of  Battle  Union  (d). 
[They  also  cited  Beff.  v.  JTie  Marquis  of  Salisbury  {e), 
Beff.  V.  The  Inhabitants  of  Vanffe  (f),  Boberts,  appt.| 
TTie  Overseers  of  Aylesbury,  respts.  (ff).  The  Overseers 
of  Hilton  and  Walkerfield,  appts.,  The  Overseers  of  Bowes, 
respts.  (h),  Beff.  v.  7he  Dowlais  Iron  Company  (i).   The 
Mersey  Docks  and  Harbour  Board  Trustees  v.  Cameron, 
and  Jones  v.  The  Mersey   Docks  and  Harbour   Board 
Trustees  (^*).] 


N 


Bulu)er,  H.  G.  Allen  and  T.  Allen,  for  the  appellants. 
— The  appellants  are  not  liable  to  be  rated  in  respect 
of  the  wharfage  dues  which  they  do  not  receive  and 
which  are  not  demised  to  them.  [They  cited  stat.  28  & 
29  Vict  c.  cccxxv.  s.  59.,  Bex  v.  Snowdon  {k),  Lewis, 
appt.,  The  Overseers  of  Swansea,  respts.  (/),  Beff.  v.  The 


(a)  IE.^E.  753. 
(c)  lE.^E.  602. 
(c)  8  ^  #  E.  716. 
{g)  \E,^B,  423. 
(i)  Post,  p.  208  note. 
(Ar)  4  2?.  #  Ad.  713. 


(h)  2  .B.  #  A  633. 
{d)  SB.  4- 8.  12. 
(/)  3  Q.  B.  242. 
(Jk)  7B.^8.  223. 
ij)  115:Z.  a443. 
(0  5  E.  i'B.  508. 
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.  But  it  was  contended  on  behalf  of  the  appellants  that 
they  were  not  so  rateable  on  the  ground  that  although 
the  wharfage  dues  arose  from  the  use  of  the  wharves 
which  were  occupied  by  the  appellants,  yet  they  were 
not  received  by  the  appellants,  but  by  the  trustees  of 
the  Marquis  of  Bute  on  their  own  account ;  and  that  as 
the  appellants  did  not  and  could  not  derive  any  benefit 
from  those  dues,  they  could  not  in  any  way  be  considered 
as  enhancing  the  rateable  value  of  the  appellant's  occu- 
pation. The  argument  in  substance  comes  to  this,  that 
the  appellants  are  not  liable  to  be  rated  in  respect  of 
the  entire  value  of  the  land  so  occupied  by  them,  but 
only  to  the  extent  of  the  beneficial  interest  which  they 
derive  from  such  occupation. 

It  is  clear  that  no  rate  in  respect  of  the  wharfage 
dues  could  be  imposed  on  the  trustees  of  the  Marquis 
of  Bute  who  are  occupiers  of  the  docks  only  and  not 
of  the  wharves;  and,  therefore,  unless  the  appellants 
were  liable  to  be  rated  in  respect  of  the  increased  value 
of  the  wharves  arising  from  these  wharfage  dues,  the 
parish  would  be  wholly  deprived  of  any  rate  in  respect 
of  a  very  considerable  part  of  the  true  value  of  the 
wharves. 

If  the  trustees  had  made  no  demise  of  the  wharves, 
but  had  themselves  remained  in  possession  of  them,  as 
well  as  in  receipt  of  the  wharfage  dues,  they  would  have 
been  rateable  in  respect  of  the  entire  value  of  the 
wharves,  taking  into  account  the  dues  in  question.  So, 
if  the  trustees  had  included  in  their  demise  to  the 
appellants  the  right  of  receiving  the  wharfage  dues,  the 
appellants  even  though  liable  to  pay  an  increased  rent 
equal  to  the  amount  of  the  dues,  would  in  like  manner 
have  been  rateable  for  Uie  entire  value  of  the  wharves 
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as  enhanced  hj  the  dues.    And  it  would  appear  very 

onreawnable  and  nnjust  that  by  an  arrangement  between 

the  parties  like  that  which  exists  in  this  case,   and 

whereby  the  trustees  give  to  the  appellants  the  sole 

right  of  occupation,  but  reserve  to  themselves  the  right 

of  receiving  the  dues  which  form  in  substance  a  large 

part  of  the  profits  and  value  of  the  occupation,  they 

'bonld  be  able  to  exempt  this  part  from  all  rateability. 

^e  are  of  opinion  that   no  such  consequence  will 
follow^  and  that  the  appellants  as  sole  occupiers  of  the 
^harres  are  liable  to  be  rated  in  respect  of  the  full 
'Atcable  value  of  the  premises  in  their  occupation,  with- 
out regard  to  the  precise  amount  of  benefit  which  they 
toemselves  derive  from  such  occupation.    We  consider 
***i«  principle  to  be  involved  in   the  decision  of    'Tfte 
'^^^^^^Uey    Docks    Caxes  (a),  and   it   is  very    distinctly 
•^ted  in  the  judgments  pronounced  by  the  noble  and 
^^^Tied  Lords  who  took  part  in  it     We  had  occasion 
x^fer  to  this  decision  and  to  act  upon  it  in  the  recent 
of  Reff,  V.  The  Inhabitants  of  Sherford  (i),  which 
a  very  dose  application  to  the  present.    In  that 
the  incumbent  of  three  united  parishes  claimed 
deduct  firom  the  assessment  upon  him  for  his  tithe 
^^^tcharge  the  salaries  necessarily   paid  by  him   for 
^^^  curates,  and  which  pro  tanto  diminished  his  bene- 
*^^5Ujj  interest  in   the  rentchai^e;    but  such  a  deduo- 
^^tx,  although  sanctioned  by  a  prior  decision  in  the  cases 
^^    'Xhe  Hackney  and  the  Lamberhurst  Tithe  Commu- 
*^**oii  Rentcharges  (c),  was  disallowed   by  this  Court 
^lK>n  the  authority  of  The  Mersey  Docks   Cases  (a). 
"^^d  we  there  pointed  out  the  fallacy  of  confounding 
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(a)  11  H.  L.  C.  443.  (6)  8  B,  #  8.  696. 
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the  rateable  value  of  the  property  occupied  with  the 
remunerative  value  to  the  particular  occupier.  It  is 
true  that  there  the  incumbent  received  the  amount 
of  the  rentcharge  and  in  that  respect  the  case  la 
distinguishable  from  the  present;  but  that  fact  can 
make  no  difiference  to  the  parish.  The  wharfage  dues 
arise  from  the  use  of  the  land  of  which  the  appeUanta 
are  the  sole  occupiers  and  would,  but  for  the  arrange- 
ment between  them  and  the  trustees  of  the  Marquis  oi 
Bvte,  greatly  enhance  the  remunerative  value  to  them. 
That  arrangement  may  be  improvident  as  regards  their 
own  interest,  but  does  not  render  the  wharves  them- 
selves of  less  value.  The  decision  of  this  Court  in 
Lawrence^  appt..  The  Overseers  of  TdUeshunt  Knights^ 
respts.  {a)  is  substantially  in  accordance  with  Reg.  y* 
The  Inhabitants  of  Sherford  (6),  and  illustrates  the  same 
principle. 

The  several  recent  decisions  as  to  including  or  ex- 
cluding the  value  of  the  right  of  shooting  game  in 
rating  the  land  over  which  such  right  was  exercised^ 
were  referred  to  and  relied  on  by  the  appellants ;  but 
these  decisions  are  in  some  respects  distinguishable  firom 
the  present  case,  and  they  appear  not  wholly  consistenf 
with  each  other.  In  The  Overseers  of  Hilton  and 
fValkerfieldf  appts.,  The  Overseers  of  Bowes,  respts.  (c), 
the  right  to  the  game  had  been  severed  by  statute  from 
the  ownership  of  the  land  and  converted  into  a  distinct 
incorporeal  hereditament,  which  of  course  was  not 
rateable.  The  case  of  Reg.  v.  The  Inhabitants  of  ThurU 
stone  (d),  in  which  the  value  of  game  reserved  was 
deducted  from  the  rate  of  the  occupier  of  the  land,  has 


{a)  2B.fS,  533. 
(c)  1  B,^S,  223. 


(h)  8B.f8.  596. 
(d)  1  E,  #  E.  502. 
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been  consiclered  as  of  somewhat  doubtful  authority;  and 
the   last  decided  case  of  lieff.  v.  The  Guardians  of  the 
Battle  Union  (a),  in  which  the  owner  and  occupier  of 
land  having  let  the  right  of  sporting  to  another,  who 
CDjoyed  it,  was  held  rateable  for  the  entire  value  of 
land  and  game,  is  consistent  with  our  present  decision. 
Wxih  respect  to  the  case  of  The  Mayor  Sfc.  of  Lincoln, 
appts.,  Tlie  Overseers  of  Holmes  Common^  respts.  (ft),  which 
raa  relied    on  by  the  appellants,   it   appears   to    be 
distinguishable  irom  the  present,  on  the  ground  that  the 
interest  of  the  corporation,  which  was  the  mere  owner- 
ship of  the  soil,  was  rendered  absolutely  worthless  and 
leprived  of  all  rateable  value  by  the  ejcistence  of  the 
riglts  of  stocking,  preserved  to  the  freemen  of  Lincoln 
^y  the  Municipal  Corporations  Act,  5  &  6  fF.  4.  c.  76., 
^i^d  which  were  in  the  nature  of  incorporeal  rights. 
^*^  the  present  case  the  land  for  which  the  appellants 
^'^  rated  is  of  large  rateable  value,  but  by  arrangement 
^^tween  the  appellants  and  the  trustees  the  latter  are 
^^bled  to  receive  a  considerable  part  of   the  profits 
^*^Uig  from  the  occupation.     And  we  consider  that  in 
*^*cU  a  case  the  rate  for  the  entire  value,  including  the 
^^rfage  dues,  is  justly  made  upon  the  appellants,  who 
in  the  sole  occupation  of  the  land,  and  consequently 
the  only  parties  liable  to  be  rated, 
^^erefore  the  rate  appealed  against  is  confirmed. 

Bate  confirmed  (c) . 

(a)  8  A  #  A  12.  (ft)  SB.iS.  344. 

(e)  See  the  case  in  p.  208  note. 
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1868.] 

P&or  rate. 
Wharjoffe 
dues. 

Leseor  and 
lessee. 


The  QvBXM  against  The  Dowulis  Iron  Oompanj  (a). 

The  appellants  were  in  the  occupation  of  two  wharves,  at  a  yearbr  rent, 
as  tenants,  under  the  trustees  of  the  B,  Docks,  In  respect  of  goods  sh^yped 
from  or  uDon  the  wharves,  the  appellants  paid  to  the  trustees  a  fixed 
sum,  whidi  by  the  Dock  Act  was  authorised  to  be  received  in  respect  of 
all  goods  landed  or  loaded  upon  or  from  the  whax^  in  addition  to  ths 
tonnage  rates  paid  bj  the  ships  passing  into  or  out  of  tlie  Dock.  No 
dues  were  charged  on  goods  brougnt  upon  the  wharves  and  not  shipped 
into  the  Dock.  Held,  that  the  dues  were  paid  in  respect  of  the  use  of 
the  wharves,  that  in  assessing  the  wharves  to  the  poor  rate  they  ware  to 
be  taken  into  account  in  ascertaining  the  rateable  value^  and  that  the 
appellants  were  liable  to  be  rated  in  respect  of  them. 


QN  appeal  to  the  QlamorgansMrt  Quarter  Sessions  a  rate  for  the 

of  the  poor  of  8t.  Mary^  Cardiff,  whereby  the  appellants  were  rated 
for  two  wharves,  on  a  rateable  value  of  858^  and  2452/L  respeetiTely, 
was  confirmed  subject  to  a  case  for  the  opinion  of  this  Court. 

The  appellants  were  in  the  occupation  of  two  wharves,  one  on  the 
West  Dock  and  the  other  on  the  East  Dock,  under  the  trustees  of  thi 
Marquis  of  Bute,  as  yearly  tenants.  For  the  ono  they  paid  a  yeailj 
rent  of  375/. ;  for  the  other  a  yearly  rent  of  525/. ;  and  they  contended 
that  these  were  the  sums  which  should  have  been  taken  as  the  groei 
estimated  rental,  and  as  the  basis  of  the  rateable  value  on  iriiieh  they 
should  be  assessed. 

The  West  Dock  and  the  East  Dock  are  part  of  the  Bute  Doeke  at 
Cardiff. 

A  private  branch  railway  belonging  to  the  trustees  from  the  Tif§ 
Vale  BaHway  runs  into  the  West  Dock.  By  this  railway  all  iron  was 
brought  to  this  wharf  and  was  shipped  from  it  by  vessels  lying  along- 
side in  the  Dock;  pit  wood,  iron  ore,  and  other  articles  were  also 
brought  to  this  wharf  by  vessels  and  carried  thence  by  the  private 
branch  railway.  In  respect  of  every  ton  of  iron,  iron  ore,  pit  wood, 
or  other  things  so  shipped  from  or  upon  this  whar^  the  appellants  paid 
to  the  Taff  Vale  Baiiway  Company ,  who  received  the  same  as  agents 
for  the  trustees,  a  certain  fixed  sum  per  ton  (varying  according  to  tht 
nature  of  the  article),  and  the  sums  so  paid  to  the  Taff  Vale  BaUwag 
Company  were  by  that  Company  paid  over  to  the  trustees,  the  ownsn 
of  the  Docks  and  wharf;  such  sums  were  paid  and  received  respeetivel{y 
under  the  provisions  of  stats.  11  G.  4  ^  1  Wm.  4.  o.  crrxiii.  and  4  &  S 
^m.  4.  c.  xix.,  and  The  .9ii^  J9acA»  Act,  1865,  28  &  29  Vict,  e,  wexxw. 

The  Taff  Vale  Railway  Company,  who  convey  all  the  traffic  either  to 
or  from  the  wharf  on  the  West  Dock  by  permission  of  the  tmitess^  in 

(a)  See  the  preceding  case. 
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their  moathlj  acoounU  agaiuBt  the  appelknts,  in  addition  to  the  charges         [1868.1 
for  the  rulwaj  freight^  alflo  charged  the  sums  due  for  wharfage  dues 


oolff  the  Acts  of  Parliament,  which  were  paid  by  the  appellants  monthly      ^®  Qf^wi 

to  the  nilwty  Company.    The  vessels  which  come  into  the  Dock  and    Dowlaib  Iron 

OQDTej  tway  the  merchandise  firom  the  wharf  enter  the  gates  of  the        Ck>mpany. 

Bute  Loch  and  use  the  other  appliances  and  conveniences  of  those 

^^^  pajing  the  lockage  or  tonnage  dues  under  the  Acts  of  Parliament ; 

'Bvcbudise  (such  as  iron)  is  sometimes  brought  to  the  wharf  by  the 

^fVtk  Bailway  Compat^  and  there  unloaded,  in  the  same  way  and 

it  the  nme  place  as  the  other  iron  which  is  shipped,  and  ultimately 

^ctd  of  being  shipped  away  by  means  of  the  Bute  I>ock$  is  sent 

ifllttd  from  the  whaif.    When  such  iron  comes  down  to  the  wharf  its 

Q<rtiitttioD  is  not  always  known.    When  a  purchaser  of  it  directs  it  to 

90  i&huid  it  is  put  into  trucks  and  sent  accordingly. 

-^  neh  cases,  inasmuch  as  the  Taff  Vale  Bailway  Company  charge 

^hariigQ  does  on  the  next  monthly  accounts  after  they  have  delivered 

^  goods,  the  railway  Company  make  a  rebate  or  deduction  of  the 

^hat^  dues  for  goods  so  sent  inland,  and,  by  an  allowance  in  the  next 

'^'^^^J  account,  return  the  money  so  paid  to  the  appellants,  because 

'^^  goods  were  not  shipped  into  the  Docks.    If  iron,  having  been  pur- 

^^^^  by  any  one,  is  left  for  a  long  time  (for  instance  twelve  months  or 

^  on  the  wharves,  th^^wllants  chaige  the  purchaser  wharfage,  but 

^^  ^here  the  iron  is  cleared  off  in  a  reasonable  &me. 

'^   branch  railway  belonging  to   the   trustees  runs   into  the  East 

This  branch  is  woAed  by  the  Bhymney  Company,  and  all  traffic 

,     *<Hl  from  the  wharf  is  brought  by  that  Company.    The  wharfage 

^*  ant  dealt  with  thus :  the  appellants  deliver  to  the  ships  agent  of 

^  *Uip  taking  merchandise  from  the  wharf  an  account  of  the  goods 

^^Pp«d,  and  he  delivers  it  to  the  trustees.    They  charge  the  wharfage 

_^  ^*  Against  the  ^ypellants  monthly  in  respect  of  the  goods  so  leaving 

:     ^  ^liar^  and  the  appellants  pay  them.    The  annual  rent  of  the  wharf 

^.   ^^^yable  half  yearly.    No  wharfage  dues  are  charged  on  goods  not 

^^^^  into  the  Dodcs.    Iron  is  sent  inland  from  the  wharf  on  the  East 

'^  in  the  same  way  as  from  that  on  the  Weet  Dock,    No  wharfage 

%re  charged  on  it. 

^lien  resBels  discharge  their  cargoes  from  one  vessel  to  another  in 

<lo^  which  sometimes  happens,  the  owners  of  the  vessels  or  of  the 

pfty  their  wharfiige  rates  under  the  50th  section  of  the  Bute 

Act,  1865,  although  neither  the  vessels  nor  the  goods  use  any 


*^he  question  for  the  opinion  of  this  Court  was,  whether  the  appellants 
^^%  liable  to  be  rated  for  wharfiige  dots. 
^tat.  i\  G.A^XW,  4.  e.  cxxxiii.  #.  S6.  gives  power  to  demand  and 
^^^ive  for  any  ship  9bc,  "  passing  into  or  out  of  or  in  or  along  the  said 
Vol-   X.  P  B.    &  «. 


\ 
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[18GS.]        ^^'P  <^nal,  dock  or  basin/*  &c.,  the  rates  or  duties  specified  in  t 
second  Schedule. 
The  QoEEH         g^  39^  ^^^y^  authorises  and  requires  the  Maiquis  of  Bute  to 
DowLAis  Iron    struct  wharfs,  quays,  or  landing  places  for  landing  or  loading  goods 
Company.       or  on  board  of  ships,  &c.  using  the  dock  or  basin,  empowers  him 
demand  and  receive  "  in  respect  of  all  minerals,  merchandise  or  ot 
goods  which  shall  be  landed  or  loaded  upon  or  from  any  such  pub' 
wharf,  quay,  or  landing  place  as  aforesaid,  such  additional  rates  a: 
charges  (over  and  above  the  rates  and  duties  hereinbefore  authorised 
be  levied)"  as  shall  not  exceed  the  rates  and  charges  specified  in 
third  Schedule. 

By  sect.  40  goods  are  not  to  remain  upon  the  wharfs,  quays,  or  land 
places  for  more  than  three  days,  without  the  licence  of  the  Maiquii 
Bute. 

By  sect.  41,  a  table  of  the  several  rates  and  duties  to  be  taken  for 
use  of  the  ship  canal,  dock  or  basin,  and  also  for  the  use  of  the  pu' 
wharfs,  quays,  and  landing  places  is  to  be  printed  and  published. 

The  Bute  Docks  Act,  1865,  28  &  29  Viet.  c.  cccxxv.  *.  69.,  is  set 
in  the  preceding  case,  p.  200. 

Field  and  Philbrick  for  the  respondents,  contended  that  the 
dues  were  payable  in  respect  of  the  use  of  the  wharves  on  the  I 
and  unloading  of  vessels,  and  that  if  the  wharves  were  let  free 
wharfage  rates  or  from  liability  to  pay  them,  the  rent  of  the  wfa: 
would  be  increased  pro  tanto,  and  therefore  the  appellants,  as  occu; 
of  the  wharves,  were  liable  in  respect  of  the  dues  or  rates, 
referred  to  stats.  11  G^.  4  ^  1   W,4,c.  cxzxiii.  m.  36.  41.,  the 
Docks  Act,  1865,  28  &  29  Vict.  c.  cccxxv.  s,  59.,  Reff.  v.  The  InhahiC 
of  Thxtrletone  (a),  Lawrence^  appt.,  The  Otvrseert  of  ToUeshunt 
respts.  (h).    [Hannen  J.  referred  to  Blades  v.  Hiffffs  (c),  Reg^.  v. 
Guardians  of  Battle  Union  (rf).] 


Macnamara  and  Bidder  contended  that  the  appellants  were  not 
to  be  assessed  for  the  wharfage  tolls  of  dues,  as  they  were  paid  fbr* 
use  of  the  Docks  and  their  waterways,  and  not  in  respect  of  the 
and  the  appellants  derived  no  benefit  from  them,  and  consequentljT 
hypothetical  tenant  of  the  wharves  would  not  pay  a  higher  rent 
account  of  them.    They  referred  to  the  Bute  Docks  Act,  1865,  28  Sp 
Vict.  c.  cccxxv.  s.  59.,  Lewis^  appt..  The  Overseers  of  Swansea,  respts. 
ILush  J.    In  that  case  the  dues  received  by  the  corporation  of 
were  a  mere  toll  unconnected  with  the  occupation  of  the  soiL] 

(a)  lE.^E.  502.  (h)  2  B.  j- 8.  bSS. 

(c)  11  H.  L.  C.  621.  (d)  SB.  4-8.  12. 

(0  bE.4B.  508. 
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X^X76H  J.    The  qaeBtion  is,  whether  these  ratee  are  payable  in  respect        [1868.1 
o^    tlie  use  of  the  wharves :  if  they  are,  the  wharres  are  rendered  so 


tii  if- 


Tzoli  more  ralaable  by  reason  of  them.    It  has  been  contended  that     The  Quekn 
are  not  wharfiige  rates  properly  so  called,  and  are  not  paid  for  the    p^^u^ig  jron 
of  the  wharves.    We  must  determine  by  reference  to  the  Acts  of       Company, 
ent  whether  these  payments,  whatever  they  are  called,  are  made 
iToz'  the  use  of  the  wharves  or  for  the  use  of  the  Docks.    By  stat.  11  6^.  4 
^  1    fT.  4.  c.  CTTTiii.  «.  1.  the  Marquis  of  Bute  was  empowered  to  make 
n.    sliip  canal  and  docks,  and  by  sect^  36  to  demand  rates  or  duties  in 
of  vessels  passing  into  or  out  of  the  Docks.    By  sect.  39  he  was 
to  construct  wharves,  quays  and  landing  places  for  the  use  of  the 
piiblic,  and  empowered  to  demand  rates  in  respect  of  goods  landed  or 
loaded  upon  or  from  the  wharves.     By  sect.  41,  a  table  of  the  rates 
muiS.  duties  for  the  use  of  the  canal  and  docks,  and  also  for  the  use  of  the 
'vrlrarves,  is  to  be  published.    The  character  of  the  latter  is  not  altered 
y>y  Stat  4  ft  5  ^.  4.  r.  xiz.    A  new  table  of  wharfage  rates  is  authorised 
Vy  Stat  28  &  29  Vict.  c.  occzxv.  «.  59.,  and  I  am  of  opinion  that  these 
rates  are  paid  for  the  use  of  the  wharves.    There  could  be  no  severance 
of  them,  and  it  is  immaterial  what  the  appellants  do  with  them.    It  was 
attempted  to  establish  an  analogy  between  these  rates  or  dues  and  the 
ziS^  of  shooting  in  Be^.  v.  The  InhahitanU  of  ThurhUme  (a).  But  there 
tlie  landlord  had  severed  the  right  of  shooting  from  the  occupation  of  the 
land.  A  tenant  could  not  diminish  the  rateable  value  of  the  land  in  his 
^^^^cnpition  by  an  agreement  to  send  all  the  game  he  killed  on  it  to  his 
UDdind. 

^ARxxH  J.     I  had  some  doubt  whether  these  payments  could  be 

^^ad  as  rates  received  in  respect  of  the  occupation  of  the  wharf;  but 

^ve  come  to  the  oondnsioQ  that  the  more  natural  interpretation  to 

^y  OfH  the  language  of  the  Acts  is  that  the  payments  were  made  not 

'"'*«^ly  for  the  use  of  the  lock,  but  for  the  use  of  the  wharf  with  it, 

^A^ns  J.    No  case  has  been  dted  to  take  these  rates  out  of  the 
rule  of  rating.    In  Letow,  appt.,  The  Overseers  of  Swansea^ 
(&),  the  dues  were  equally  payable  to  the  corporation  of  Swansea, 
^^^etlMT  the  wharves  belonged  to  them  or  to  other  persons.    In  Beg,  v. 
MabUant»  of  TkurUUme  (a),  the  game  was  excepted  from  the 
i;  here  the  i^ypellants  have  a  right  in  respect  of  which  the  rate  is 
^Talile:  moreover  that  case  was  questioned  in  Beg.  v.  The  Guardians 
'  ^mUk  Union  {e). 

Rate  confirmed. 

(«)  IKj-E.  fi02.  {h)  5E,4-B.  608. 

(e)  SB,  ^8.  12. 
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IN  THE  EXCHEQUER  CHAMBER. 


Tuesday^ 
Fehruary  2nd. 

Common 
carrier. 
11  G.4#l  W. 
4.C.  68.M.1.8. 
Railway  and 
Canal  Traffic 
Act,  1864, 
17  #  18  Vict, 
c.  31.  s.  7. 
Divisible 
contract. 
Special  con' 
tract. 


Baxendale  and  others  against  The   Gbbatz 
Eastern  Railway  Company. 

1.  A  contract  with  a  common  carrier  for  the  eairiage  of  goods  fam 
a  foreign  port  to  a  port  in  England,  and  thence  by  land  in  Eingl^ 
Ib  divisible,  and  he  is  entitled  to  the  protection  of  the  Carriem  ^ 
11  (t.4  #  1  H^.  4.  c.  68.  8.  1.  in  the  carriage  by  land. 

2.  A  common  carrier  who  enters  into  a  special  contract  for  the  «: 
riage  of  eoods  does  not  lose  the  protection  of  sect.  1,  provided  _^ 
terms  of  the  contract  are  not  inconsistent  with  the  goods  being : 
by  him  in  the  character  of  common  carrier:  e.  g.  a  contract 
railway  Compan}'  for  the  carriage  of  goods,  exempting  them 
liability  for  railway  accidents,  breakage,  or  wrong  delivery  canse^i. 
error  or  insufficiency  in  marks  or  numbers. 

3.  Sect.  6  applies  only  to  special  eontnkits  which  are  inconsi^Bi 
with  the  protection  given  by  sect.  1. 

4.  A  special  contract  to  carry  goods,  though  not  signed  by  the  €^ 
signor,  is  binding  upon  a  railway  Ck)mpany,  as  it  is  not  within  T 
Railway  and  Canal  Traffic  Act,  1854,  17  &  18  Viet.  e.  31.  «.  7.,  wiii 
provides  that  no  special  contract  shall  be  binding  upon  the  party  unitf 
signed  by  him  or  tne  person  delivering  the  goods  to  be  carried. 

By  the  Exchequer  Chamber  affirming  me  judgment  of  the  Queer: 
Bench. 

T^HIS  action   was  brought  to  recover  the  value  o- 
pictures    alleged    to  have   been    delivered  to  the 
defendants  at  Rotterdam  for  carriage  to  London. 

The  first  count  of  the  declaration  stated  that  th( 
defendants  were  carriers  of  goods  from  Rotterdam  bi 
steam  vessels  across  the  seas  to  Harwich  and  iron 
Harwich  to  London,  and  they  received  as  such  carrier 
goods  of  the  plaintiffs,  to  wit,  a  case  containing;  pictoro 
and  paintings,  to  be  by  the  defendants  taken  care  of  anc 
safely  and  securely  carried  from  Rotterdam  by  a  stean 
vessel  across  the  sea  to  Harwich ,  certain  perils,  dangeri 
and  casualties  excepted,  and  from  Harwich  to  London 
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^•*^cl  there  delivered  to  the  plaintiffs  for  reward  to  the 

^^fcudants;   that  a  reasonable   time  for  carrying  and 

ivering  the  same  elapsed,  yet  the  defendants,  although 

prevented  by  any  of  the  excepted  perils,  dangers  or 

^^^^sualties,  did  not  deliver  the  goods  to  the  plaintiffs, 

'^licreby  the  same  were  lost  to  the  plaintiffs. 

The  second   count    was   against    the  defendants  as 
e&rriers  of  goods  from  Harwich  to  London. 

Third  count  That  at  and  after  the  delivery  to  the 

defendants  of  the  goods  the  defendants  were  the  owners 

of  a  ship  called  The  Avaion,  then  lying  at  anchor  at 

HaUerdam  and  bound  for  Harwich ;   and  the  plaintiffs 

(»iii8ed  to  be  shipped  and  delivered  to  the  defendants 

and  the  defendants  received  on  board  the  ship  certain 

goods,  to  wit,  pictures  and  paintings,  on  the  terms, 

^iiiongst  others,  agreed  on  between  the  plaintiffs  and 

the  defendants  that  the  defendants  should  carry  the 

^^'Qe  on  board  the  ship  from  Rotterdam  to  Harwich^ 

^^th  liberty  to  tranship  the  goods  on  board  any  other 

^*^ft,  steamer  or  railway,  and  deliver  the  same  unto  the 

^^Otiffs  at   the  port  of  London  via  Harwich,  certain 

'^^'ils,    dangers    and   casualties  excepted,   for   certain 

^ight  and  other  monies,  to  be  paid  by  the  plaintiffs  to 

^^    defendants.    Averment  of  reasonable  time  having 

^psed  and  of  performance  of  conditions  precedent.  And, 

^^^Hough  the  defendants  had  not  been  prevented  from 

and  delivering  the  goods  by  any  of  the  excepted 
'^^ils,  dangers  or  casualties,  yet  they  had  not  delivered 
^  same  to  the  plaintiffs,  &c. 

^leas.    First  and  second.    To  the  first  and  second 
^Xants  respectively  :  Traverse  of  the  delivery  and  receipt 
the  goods  upon  the  terms  alleged. 
Third.  To  the  second  count :  Not  guilty. 
Fourth.  To  the  third  count :    Traverse  of  the  ship- 
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1869.       ment  and  delivery  and  receipt  of  the  goods  upon  t 


Baxkndau    terms  alleged. 


V. 

Gr^at 

£a8T£BN 

Kailway 
Company. 


Fifth.  To  the  first,  second  and  third  coonts :  That  tl 
goods  were  articles  and  property  of  the  descripti* 
mentioned  in  stat.  11  C  4  &  1  tV,  4.  c.  68.  «.  !.» 
were  delivered  or  caused  to  be  delivered  by  the  plainti 
to  the  defendants,  then  being  common  carriers  by 
for  hire  between  Harwich  and  London,  to  be  by  them 
such  carriers  by  land  carried  from  Harwich  to  Land* 
and  delivered  to  the  plaintiffs  in  London^  and  that  i 
goods  were  contained  in  one  package  or  parcel  a 
exceeded  in  value  lOZ. ;  that  the  delivery  was  made 
the  servants  of  the  defendantsy  and  that  at  the  time 
such  delivery  the  value  and  nature  of  the  goods  w 
not  declared  by  the  plaintiffs  or  the  persons  sending 
delivering  the  same ;   and  that  the  nondelivery  of 
goods  to  the  plaintiffs  was  by  reason  of  the  same  be 
lost  by  the  defendants  out  of  their  possession  while 
same  were  in  the  course  of  being  carried  by  them  fir 
Harwich  to  London  and  delivered  to  the  plaintiflb 
London,  and  while  the  same  were  in  their  possession 
under  their  care  as  such  carriers  by  land. 

Replication.    Issue  on  the  pleas.    Demurrer  to 
fifth  plea,  and  joinder  thereon. 

On  the  trial,  before  Shee  J.,  at  the  Middlesex  Sitti 
after  Hilary  Term,  1867,  it  appeared  that  the  plainti- 
were  members  of  the  firm  of  Pickford  and  O 
and  carried  on  their  business  of  carriers  at  Wood 
London.    The  defendants  were  the  owners  of  a  railw^ 
from  Harwich  to  London  and  also  of  a  steamship  calE-' 
The  Avalon,  which  on  the  16th  October,  1865,  was  lyL 
at  Rotterdam.     The  defendants  also  carried  on 
business  of  carriers  between  Rotterdam  and  London 
Harwich,  the  sea  portion  of  the  journey  being  perfoncs 
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^y    their  steamships^  and   the  laud   portion   between        1869. 

^^^^rwich  and  London  by  the  railway.  Baxehdals 

On  the  16th   October,  1865,  J.  M.  Parsery  through        ^/^^ 

Measrs.  G.  P.  Ittman  and  Son,  caused  to  be  delivered  to       j^^^ 

the  agents  of  the  defendants  at  their  office  in  Rotterdam      Company. 

a     case  of  pictures  for  carriage  to  London^  and  the 

defendants  by  their  agents  then  signed  the  following 

bill  of  lading  in  respect  of  the  carriage  of  the  pictures : 

"Shipped  in  good  order  and  well  conditioned  by 

C7.  P.  Ittmann  and  Son  in  and  upon  the  good  steamship 

called  The  Avalon,  whereof  is  master  for  this  present 

voyage  Fontaine,  and  now  lying  in  this  port  and  bound 

for  Harwich,  with  leave  to  sail  with  or  without  pilots  or 

to  tow  or  assist  vessels  in  all  situations  without  being 

deemed  a  deviation. 

Address: — 

Isewis  B,  Cowper,  1  , 

/        i  ft      I         small  case  of  pictures. 

^^  marked  and  numbered  as  in  the  margin^  with 
'berty  to  tranship  the  said  goods  or  specie  on  board  any 
^^hei-  craft,  steamer  or  railway,  and  are  to  be  delivered  in 
^^  like  good  order  and  condition  at  the  port  of  London 
*^  Ilartaich  (the  act  of  God,  the  Queen's  enemies, 
.  **^te8,  restraint  of  princes,  rulers  and  people,  vermin, 
_  ^tiaon,  barratry  and  collision,  fire  on  board,  in  hulk 
^^raft,  or  on  shore,  and  all  accidents,  loss  and  damage 
^tsoever  from  machinery,  boilers  and  steam,  and 
m  navigation,  or  from  perils  of  the  seas  and  rivers,  or 
^  any  act,  neglect  or  default  whatsoever  of  the  pilot, 
^ster  or  mariners  in  navigating  the  ship,  as  also  raU- 
^^  accidents,  being  excepted),  and  the  owners  being  in 
^  way  liable  for  any  consequences  of  the  causes  above 
^^^ptcd  unto  Mcssi-8.  Piclford  and  Conipain/  or  to  his 

a 
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3869.       or  their  assigns,  he  or  they  paying  fireight  for  the  said 
Baxerdale    goods  small  3/  deL  ind.  and  disbursements  as  in  th 

Great       margin.    In  witness  whereof   the  master,   agents  o 
^8TERN      purser  of  the  ship  has  signed  three  bills  of  lading,  aLTT 
Company,      of  this  tenor  and  date,  one  of  which  being  acoomplishecf 
the  others  to  be  void. 

'*  Weight,  contents,  measure,  quantity  and  value  un- 
known, and  not  answerable  for  leakage,  lighterage, 
breakage,  corruption,  rust,  torn  wrappers,  decay  or 
mortality,  and  the  wrong  delivery  of  goods  caused  by 
error  or  by  insufficiency  in  marks  or  numbers.  The 
goods  to  be  taken  from  the  ship  or  railway  by  the  con- 
signees immediately  after  arrival  or  the  same  will  be 
transhipped  into  lighters,  landed  on  the  quays  or  ware- 
housed at  the  expense  and  risk  of  the  owners  of  such 
goods.  If  the  discharging  of  the  goods  is  detained  by  'Y^^] 
the  entry  not  being  passed,  the  agents  of  the  steamer  or  'srooi 
railway  will  have  the  power  to  enter  them  for  account  ^.cr^nt 
and  risk  of  the  owners  of  such  goods.  All  goods  «r.&i#d8 
shipped  on  deck  at  shipper's  risk.  The  Customs  regis-  — ^m:^ 
tration  tax  to  be  borne  by  the  receivers. 

For  the  master, 

J.  mUshuL    •:%^/. 

Dated  in  Rotterdam,  16th  October,  1865.'' 

The  case  containing  the  pictures  was  placed  on  boar^r^K^Mit/ 
at  Rotterdam  and  unshipped  at  Harwich  and  was,  BbouMzm^''Ut 
the  18th  October,  loaded  upon  a  train  of  the  defendanfl^  ^^ts 
and  dispatched  by  them  to  London.      It  never  wi 
delivered  by  the  defendants  to  Messrs.  PkJeford  and  Coi 
pany,  having  been  lost  in  the  course  of  transit  betwes^ff 
Harwich  and  London.    No  declaration  of  the  value   ^f 
the  case  was  ever  made.     There  was  no  notice  affixed  io 
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the  defendants'  office  at  Rotterdam  requiring  a  higher        1869. 
rate  to  be  paid  in  the  case  of  articles  of  value.  Bax»kdal» 

The  verdict  was  entered  for  the  plaintiff,  leave  being       gbeat 
reserved  to  move  to  enter  the  verdict  for  the  defendants      rJu^J?"' 
upoB  the  fifth  plea.  Compwiy. 

In  Fatter  Term  following, 

IMghy  Seymour  obtained  a  rule  nisi  accordingly  on 
tbe  ground  that  the  fifth  plea  was  proved. 

The  rule  was  argued  with  the  demurrer  in  Easter  ^J^J^i 
Term,  AprU  21,  1868. 


April  2l8t, 
1868. 


Coleridge  {Murphy  with  him),  for  the  plaintiff,  con- 

^^ded  that,  conceding  the  contract  to  be  divisible,  the 

bill  of  lading  was  a  special  contract  within  stat.  11  &.  4 

^  1  AT.  4.  c.  68.  ».  6.,  and  therefore  the  defendants  were 

^ot    entitled  to  the  protection  given  by  sect.  1.     He 

PeeTc  V.   The  North  Staffordshire  Railway  Com- 

(a). 


^)igby   Seymour   (C   W.  Wood  with  him),   for   the 
mdants,  was  not  called  upon. 


^er  Curiam  (Mellor,  Lush  and  Hayes  JJ.)    The 
cov^tract  is  divisible,  and  as  to  the  land  carriage,  there 
Itt    iQo  special  contract,  and  therefore  the  plea  is  good 
sLvid  was  proved. 

Rule  absolute. 

Judgment  for  the  defendants. 

(^)  10  H.  L.  C.  47S,  rerening  tbe  judgment  of  the  Exch.  Chamber, 
^  ^*  #  £  986,  and  affirmbg  the  judgment  of  the  Queen*8  Bench,  Id.  958. 
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1869. 


Baxendals  The  plaintiffs  having  appealed  from  the  decision  of 
the  Courts  making  the  rule  absolute,  and  brought  error 
upon  the  judgment  for  the  defendants,  the  case  was 
argued  before  Kelly  C.  B.,  Btles,  Keating  and 
Smith  JJ.,  and  Channell,  Pigott  and  Cleasby  BB. 


y. 

Great 

Eastern 

Railway 

Company. 


Murphy  {Edwyn  Jones  with  him),  for  the  plaintiffs. 
— First.  The  fifth  plea  is  no  answer.  The  first  and  third 
counts  allege  that  the  goods  were  carried  under  a  special 
contract ;  and  that  is  not  denied  hj  the  fifth  plea.  There- 
fore the  defendants  cannot  avail  themselves  of  the  pro- 
tection of  Stat.  11  G.  4  &  1  fF.  4.  c.  68.  s.  1.  The 
effect  of  sect.  6,  by  which  nothing  in  the  Act  contained 
shall  "  annul  or  in  anywise*  affect  any  special  contract,'' 
is  to  except  cases  of  special  contract  from  the  operation 
of  the  Act. 

Secondly.  The  allegation  in  the  fifth  plea  that  the 
goods  were  delivered  to  the  defendants  as  common 
carriers  by  land  from  Harwich  to  London,  to  be  by  them 
as  such  carried  from  Harwich  to  London  was  not  proved. 
The  goods  were  received  by  the  defendants  at  Rotter^ 
dam  on  the  terms  of  the  bill  of  lading  which  is  a  special 
contract.  It  is  not  necessary  that  the  special  contract 
should  be  signed  by  the  party  delivering  the  goods  to  be 
carried ;  The  Great  Northern  Railway  Company^  appts., 
Morville,  respt.  (a),  Walker  v.  Tlie  York  and  North 
Midland  Railway  Company  (b) ,  Conceding  that  a  con- 
tract for  carriage  by  sea  and  land  is  divisible  as  was 

(a)  21  L,  J.  Q.  B.  319;  S.  C.  MorvUle  v.  The  Great  Northern  Raihpay 
Company^  16  Jur.  528. 
{h)  2  E.  cf  B.  750. 


% 


XXXII.  VICTORIA. 

^eld  in  PianctMi  v.  The  London  and  South  Western  Rail- 
**?/  Company  (a),  Le  Couteur  v.  The  London  and  South 
intern  Railway  Company  (b),  in  neither  of  those  cases 
^^  there  a  special  contract  Here  the  bill  of  lading  con- 
templates a  transit  of  the  goods  from  Harwich  to  London 
r7  sea.     And  the  terms  of  the  contract  applicable  to 
A  transit  by  land  from  Harunch  to  London  are  incon- 
•J^tent  with  the  goods  being  received  by  the  defendants 
'^  common  carriers,  for  it  exempts  them  from  liability 
^^  railway  accidents,  breakage   and  wrong   delivery, 
^iiich  is  an  essential  liability  of  common  carriers.  When 
^^^•liers  enter  into  a  special  contract,  their  liability  as 
^^^^ninon  carriers  ceases  and  the  protection  given  by 
*^^t.  11  G.  4  &  1  »^.  4.  c.  6a  ceases  also. 
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^.  W.  Wood,  for  the  defendants. — First.    The  special 

'^'tract  stated  in  the  third  count  relates  to  the  carriage 

;  and  the  allegation  in  the  fifth  plea  that  the 

were  delivered  to  the  defendants  to  be  carried  by 

as   common  carriers  by  land  from  Harwich  to 

ji  is  admitted  by  the  demurrer.    Therefore,  the 

"tract  being  divisible,  the  defendants  are,  as  to  the 

"^^^miey  by  land,  entitled  to  the  protection  of  stat. 

G.  4  &  1  AT.  4.  c.  68.  8.   1. ;    Le  Couteur  v.    The 

don  and  South  Western  Railway  Company  {b). 

Secondly.  The  plea  was  proved.  The  bill  of  lading  was 

signed  by  the  plaintiffs  or  the  persons  who  delivered 

goods  to  the  defendants  and  therefore  was  not  a  bind- 

contract.     77ie  Great  Northern  Railway  Company, 

its.,  MormUe,  respt.  (c),  Walker  v.  The  York  and  North 


<;a)  18  a  B.  226.  (A)  6  A  #  5.  961. 

CO  21  L.  J.  Q.  B.  319:  S,  C.  MorviUe  v.  The  Ch-eat  Northern  Rnifuai/ 
'■'^/wny,  16  Jur.  528. 
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Midland  Railway  Company  (a)  were  decided  before  The 
Railway  and  Canal  Traffic  Act,  1854, 17  &  18  yicL  c.  31., 
by  sect  7  of  which  it  is  provided  *^  that  no  special  contract 
between  such  Company  and  any  other  parties  respecting 
the  receiving,  forwarding,  or  delivering  of  any  animals, 
articles,  goods,  or  things  as  aforesaid  shall  be  binding 
upon  or  affect  any  such  party  unless  the  same  shall  be 
signed  by  him  or  by  the  person  delivering  such  animals, 
articles,    goods,  or    things  respectively  for  carriage.'' 
IChannell  B.     That  means  that  a  special  contract  shall 
not  be  binding  upon  the  consignor  unless  signed  by  him ; 
it  may  notwithstanding  be  binding  upon  the  Company.] 
At  any  rate  the  bill  of  lading  was  not  such  a  contract 
as  excludes  the  defendants  from  the  protection  given  by 
stat.  1 1  &.  4  &  1  W.  4f.  c.  68.  s.  1,     Sect.  6  applies  only 
where  the  terms  of  the  contract  are  inconsistent  with 
the  protection  given  by  sect.  1.     As  to  the  exception  in 
the  bill  of  lading  from  liability  in  respect  of  railway 
accidents,  breakage,  and  wrong  delivery  caused  by  mis- 
direction, it  does   not  interfere  with  the  common  law 
liability  of  the  defendants  as  common  carriers  in  all 
other  events,  and  therefore  they  are  entitled   to  the 
correlative  protection  of  stat.  11  C  4  &  1  fF.  4.  c.  68. 
in  those  events. 


Murphy,  in  reply. — As  to  the  second  point.  To  import 
into  the  special  contract  the  additional  protection  given 
by  stat.  11  6.  4  &  1  ff\4i.  c.  68.  s.  1.  would  materially 
affect  it.  The  point,  if  maintainable,  would  have  been 
taken  for  the  defendants  in  De  Rothschild  v.  The  Royal 
Mail  Steam  Packet  Company  (b). 


(a)  2  E.  i'  B.  750. 


{h)  7  AaxA.  734. 


XXXII.   VICTORIA. 


221 


Eellt  C.  B.  The  questions  before  us  are  raised  first 
upon  the  demurrer^  and  secondly,  upon  the  case  on 
appeal 

Upon  the  demurrer  the  question  is,  whether  the  fifth 

plea  is  good,  and  an  answer  to  the  whole  declaration. 

^e  first  and   third  counts  allege  a  twofold  contract, 

^>  to  carry  from  Rotterdam  to  Harwich,  and  from 

^^.Twich   to  London.     The    second    count    alleges    a 

^Dtract    to    carry    from    Harwich    to    London    only. 

^^  fifth   plea,  in  efifect^   says  that  according  to   the 

detract  in  each  of  the  three  counts  the  goods  were 

delivered  to  the  defendants  in  their  character  of  common 

^^^^^'ers  so  far  as  relates  to  that  part  of  the  contract 

^Jch  was  for  the  carriage  of  the  goods  from  Harwich 

^^    Z^ondonf  and  that  the  goods  being  of  the  value  of 

^*^  than  lOi  they  were  entitled^  under  the  Carriers 

^^9  11  6r.  4  jT  1  ^.  4.  c.  68.  as  common  carriers  to  a 

ice^  and  that^  no  notice  having  been  given,  they  are 

liable  for  the  loss  of  the  goods.    The  objection  made 

^he  plaintiffs  is,  that  this  is  no  answer  to  the  action 

tdie  contract  stated  in  the  first  and  third  counts.     It 

cjuite  enough  to  say,  without  reference  to  that  part 

^he  contract  which  was  for  the  carriage  of  the  goods 

1  Rotterdam  to  Harwich,  that  the  contract  in  each 

^e  three  counts  expressly  states  that  the  goods  were 

^e  carried  by  the  defendants  vifi  Harwich  to  London, 

^^refore  we  may  assume  it  meant  by  railway  or  by  land 

m  Harwich  to  London ;  and  then  the  exemption  or 

11  liability  of  the  defendants  as  common   carriers 

^^m  Harwich  to  London  arises  under  the  statute.     We 

^^ink,  therefore,  the  fifth  plea  is  an  answer  to  the  whole 

^^'^laration. 

The  more  serious  question  is,  whether  the  averment 
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in  the  fifth  plea  that  the  goods  were  delivered  to  the 
defendants  as  common  carriers  by  land,  to  be  conveyed 
by  them  in  their  character  of  common  carriers  from 
Harwich  to  London^  was  proved. 

First,  it  is  objected  that  the  contract  under  which  the 
goods  were  delivered  to  the  defendants,  and  were  to  be 
conveyed  by  them  from  Rotterdam  to  London,  is  contained 
in  a  bill  of  lading,  and  that  the  bill  of  lading,  which  is  a 
marine  contract,  imports  that  they  were  to  be  conveyed 
by  the  defendants  in  their  character  of  carriers  by 
water.  It  is  true  that,  according  to  the  terms  of  the  bill 
of  lading,  it  would  have  been  competent  to  the  defend- 
ants to  tranship  the  goods  at  Harwich  from  The  Avahm 
into  another  vessel  and  to  convey  them  by  sea  and  by 
river  from  Harwich  to  London  ;  but  it  is  equally  dear, 
looking  at  the  words  which  are  the  foundation  of  the 
chief  argument  in  the  case  on  another  objection,  vis., 
'^as  also  railway  accidents  being  excepted,'^  that  the 
bill  of  lading  contemplated  the  possibility  at  least,  in 
the  performance  of  the  contract^  of  a  conveyance  by  rail- 
way for  some  portion  of  the  transit,  and  that  must  have 
been  by  railway  from  Hartoich  to  London.  The  con- 
tract, therefore,  contemplates  a  conveyance  partly  by 
land,  and,  being  divisible,  the  first  objection  faUs  to  the 
ground. 

The  next  objection  is  that  the  bill  of  lading  con* 
stitutes  a  special  contract  within  sect.  6  of  the  Carriers 
Act,  11  G.  4  &  1  JV.^.  c.  68.  To  this  objection  one 
answer  given  on  behalf  of  the  defendants  was  that  The 
Railway  and  Canal  Traffic  Act,  1854, 17  &  18  Vict  c.  31., 
applied,  and  the  plainti£fs  had  oot  made  out  that  there 
was  any  special  contract  within  sect.  7,  by  reason  of  the 
bill  of  lading,  which  constitutes  the  special  contract, 
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'Jot  hanng  been  signed  by  the  consignors  of  the  goods ; 

t^ut  when  we  look   at  the  section  we  find  it  applies 

only  to  cases    in    which   the    railway   Company   are 

seeking  to  exempt  themselves  from  liability  by  reason 

of  there  being  a  special  contract^  and  in  such  a  case  the 

fourth  proviso  says  the  other  party  shall  not  be  bound 

oy  any  contract  which  he  or  the  person  delivering  the 

&oods  has  not  signed ;  but  it  may  notwithstanding  be 

binding  upon  the    Company.     Therefore    the  statute 

has  no  application  to  the   present  case.     That   being 

*^*  there  is  a  special  contract;   and  the  question  is, 

whether  that  is  a  special  contract  within  stat.  11  (7.  4 

*   ^  fV.  4f,  e.  68.  8.  6.   Sect.  1  having  exempted  carriers 

''om  liability  for  the  loss  of  goods  of  greater  value  than 

^^  where  they  have  not  had  notice  of  their  value  and 

^^Uie,  sect  6  provides  that  nothing  in  the  Act  "  shall 

^tid  or  be  construed  to  annul  or  in  anywise  affect 

y  special  contract'^  for  the  conveyance  of  goods.    It  is 

that  sect.  6  applies  only  to  contracts,  the  terms 

^^hich  are  inconsistent  with  the  exemption  claimed 

the  carriers  under  sect.  1.     Any  contract  which 

^^'O.ld  render  the  carriers  liable  for  the  loss  of  goods 

^y  ond  the  value  of  10/.,  whether  they  have  had  notice 

^    t^he  value  or  not,  is  a  S|>ecial  contract  which  is  not 

\De  affected,  but  is  to  have  full  force,  notwithstanding 

^  exemption  conferred  upon  them  as  comlkion  carriers 

sect  1. 

nPbe  last  objection  is,  that  the  contract  in  the  bill 

ladiog  is   not  a  contract  with  the  defendants  in 

character  of  common  carriers ;   that  the  terms 

it  are  such  as  to  shew   that  their  character  of 

^^^^mon  carriers  could  be  no  element  in  the  consider- 
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ation  and  construction  of  the  contract.  After  excepti^ 
a  great  variety  of  causes  of  loss  or  mischief  which  a 
entirely  of  a  marine  nature^  and  which  apply  only 
so  much  of  the  transit  as  was  between  Rotterdam  i^ 
Harwich^  the  bill  of  lading  proceeds:  ''also  rail^w 
accidents  being  excepted^  and  the  owners  being  in 
way  liable  for  any  consequences  of  the  causes  ab^ 
excepted.''  The  plaintifis  say  that  inasmuch  as 
defendants,  who^  as  common  carriers^  are  liable  for  X 
by  railway  accidents,  are  exempted  from  any  such  l«. 
the  contract  itself  shews  that  the  goods  were  i 
delivered  to  them  in  their  character  of  common  carrie 
It  is  an  answer  to  this  objection  that  the  clause  amoim 
only  to  this :  "  We  (the  plaintiffs)  deliver  these  goo0 
to  you  (the  defendants)  to  be  conveyed  from  Harwc 
to  London  in  your  character  of  common  carriers;  ba 
whereas  you  would,  as  such  carriers,  be  liable  to  los 
arising  from  railway  accidents,  we  will  specially  exemp 
you  from  that  liability .''  It  is  merely  a  particula 
exception  engrafted  on  the  contract,  which,  as  to  a 
else,  is  a  contract  with  the  defendants  in  their  charactc 
of  common  carriers.  But  the  bill  of  lading  also  exempt 
the  defendants  from  being  answerable  for  "  breakage. 
To  that  the  same  observation  applies.  Further,  they  ai 
also  not  to  be  answerable  for  the  "  wrong  delivery  < 
goods  caused  by  error  or  by  insufficiency  in  marks  < 
numbers.''  Reading  these  words  according  to  the 
strict  grammatical  construction,  the  defendants  woul 
be  exempt  from  liability  by  reason  of  a  wrong  delivei 
caused  by  any  error  even  though  their  own.  Thi 
would  be  very  extravagant,  and  might  destroy  altogethc 
their  character  of  common  carriers.     But  when  we  loo. 
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ftt  the  whole  sentence^  it  seems  clear  that  although  the 
word  "  by*'  is  inserted  again^  we  must  read  it  as  if  the 
worda  were  **  caused  by  error  or  insuflSciency  in  marks 
or  nuinbers" :  that  is,  if  there  be  any  error  or  insuffi- 
ciency in  marks  or  numbers  by  reason  of  wliich  the 
defendants  are  misled,  and  so  a  wrong  delivery  takes 
pl^  they  are  not  to  be  liable.  All  these  exceptions 
^''e  introduced  by  the  contract,  and  the  further  exemp- 
^n  of  goods  beyond  the  value  of  10/.  not  declared  is 
■iiperadded  by  the  statute. 

It  appears  to  us  aU,  that  the  true  effect  of  this 

^^ntract  by  means  of  the  bill  of  lading  is,  that  these 

Kooda,  so  far  as  relates  to  the  carriage  of  them  from 

'^^'fnoich  to  London,  were  delivered  to  the  defendants 

'^  their  character  of  common  carriers ;  and  they  were 

^  liave  all  the  liabilities  of  common  carriers  except 

^^ly  those  which  were  excepted  in  the  bill  of  lading ;  and 

^Qey  are  also  entitled,  as  common  carriers,  to  the  protec- 

H  from  liability  conferred  upon  them  by  stat.  11  6.  4 

1   AT.  4.  c.  68. 

^Therefore  the  judgment  of  the  Court  of  Queen  s 

^erkch  was  right,  and  must  be  affirmed. 
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TLE8,  Keatino  and    Smith   JJ.,  and   Channell, 
T<aoTr  and  Cleasbt  BB.,  concurred. 

Judgment  affirmed. 


MoBTON  against  Woods. 

[Reported  voL  9,  p.  632.  650.] 


Wednesday^ 
FebrvAty  3rd. 


^Ot.   X. 


B.    &   S. 
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Thursday^ 
February  \\\h.. 

Libel. 

Privileged 

commnnica' 

Hon. 

Malice. 

Joint  Stock 

Company^ 

limited. 

Report  of 

auditors. 


M 


zdon 


Lawless  against  The  Anglo-Egyptian  Cott 
and  Oil  Company,  Limited. 

1.  A  Joint  Stock  Company,  Limited,  is  liable  to  an  action  for  libel. 
The  plaintiff  in  an  action  for  libel  was  manager  of  a  Joint  & " 

Company,  limited.    The  auditors  in  making  np  the  year's  aeco 
issued  a  report  to  the  shareholders,  and  at  the  foot  of  the  accounts 
remarked,  *'  The  shareholders  will  observe  that  there  is  a  char^ 
130G/.  U.  Id.  for  deficiency  of  stock  which  the  manager  is  responsfbN 
His  accounts  have  been  badly  kept,  and  have  been  rendered  to  ns 
irregularly."    The  directors  presented  this  report  to  the  shareholder 
the  annual  meeting,  at  which  it  was  resolved  that  the  report  ahonJ.' 
printed  and  sent  to  all  the  shareholders.    Held, 

2.  That  the  report  of  the  directors  was  a  privileged  commnnieAA 
and  the  mode  of  publishinff  it  was  reasonable  and  proper. 

3.  That  there  being  no  intrinsic  or  extrinsic  evidence  of  mafiee, 
was  no  question  to  be  left  to  the  juiy. 

T^ECLARATION  for  libel,  alleging  special  damag 
Plea,  not  guilty.     Issue. 
On   the  trial,  before   Kelly  C.  B.,  at  the   Sum 
Assizes  at  Manchester  in  1868,  it  appeared  that 
defendants  were  a  registered  Joint  Stock    Compa=^y 
Limited^  which  had  a  factory  in  Egypt,  their  head  o 
being  at  Manchester,     The  plaintiff  was  the  man 
their  factory  in  Egypt  at  a  salary,  and  it  was  his  A 
to  render  accounts  of  his  transactions  to  the  Compa 
In  the  accounts  for  the  year  ending  the  81st  Ma 
1867,  the  last  item  entered  on  one  side  was  "  Deficiec:::^ 
in   stock   1306/.  1*.  7d'^    When  these  accounts  w-^* 
before  the  auditors,  Mr.  Bell,  who  assisted  them,  ^* 
plained  that  this,  though  entered  as  a  deficiency,  ar^ 
from  a  depreciation  in  the  value  of  the  Company's  stc^ 
in  Egypt,  for  which  the  manager  was  not  liable, 
the  auditors  notwithstanding,  added  at  the  foot  of 
accounts  the  following  remark  :  ''  The  shareholders  "* 
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observe  that  there  i8  a  charge  of  1806/.  I*.  Id.  for  a 
aefidency  of  stock  which  the  manager  is  responsible  for. 
His  accounts  have  been  badly  kept,  and   have  been 
^^dered  to  us  very  irregularly."     At  the  general  meet- 
ing of  the  shareholders  held  on  the  2nd  October^  1867, 
the  report  of  the  directors  iras  read,  and  the  statement 
of  accounts  certified  by  the  auditors  was  presented,  with 
Aeir  remark.     A  discussion  arose  as  to  the  item  on 
which  the  auditors  remarked,  when  Mr.  Bell  attempted 
to  explain  it  as  he  had  done  to  the  auditors,  but  the 
meeting  would  not  hear  him.     In  pursuance  of  a  reso- 
lution passed  at  the  meeting,  the  report  of  the  directors 
with  the  accounts,  and  the  report  of  the  auditors  were 
printed  and  sent  to  all  the  shareholders.     Soon  after- 
'^^'ds  the  directors  terminated  their  engagement  with 
^<te  plaintiff,  and  another  manager  was  appointed  and 
•^t  out  to  Egypt.    The  plaintiff  on   his   return  to 
'^^gland  gave  explanations  to  the  directors  on  certain 
I^^^ts  in  his  accounts,  which  appeared  to  account  for 
P*rt  of   the  apparent    deficiency  in   them,   and    the 
^^i^ctors  offered  to  call  a  meeting  of  the  shareholders 
^^d  lay  before  them  the  accounts  with  his  explanations ; 
^Qt  he  required  that  a  notice  should  be  sent  to  all  the 
^^a.Teholders  exonerating  him    from   any  blame,  and 
^^pressing  the  satisfaction  of  the   directors  with   his 
^^planations.     This  they  declined  to  do,  without  having 
^^^m  him  a  statement  in  writing  of  the  terms  of  the 
^^^^olution  he  required,  and  an  assurance  that  he  would 
^^^^  ntLsfied  with  it     This  was  never  given. 

Among  the  articles  of  association  were  the  follow- 

'*d3.  The  directors  shall  cause  true  accounts    to 
^  kept  of  the  stock  in  trade  and  effects  of  the  Com- 
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pany,  of  the  sums  of  money  received  and  expended  b; 
the  Company^  and  the  matters  in  respect  of  which  sncK 
receipts  and  expenditure  take  place,  and  of  the  credits 
and  liabilities  of  the  Company. 

**  95.  Once  at  least  in  every  year  the  directors  shaU 
lay  before  the  Company  in  general  meeting  a  report, 
accompanied  by  a  statement  of  the  income  and  ex* 
penditure  for  the  past  year,  made  up  to  a  date  not  more 
than  three  months  before  such  meeting. 

"  97.  A  balance  sheet  shall  be  made  out  in  every  year 
and  laid  before  the  Company  in  general  meeting,  and 
such  balance  sheet  shall  contain  a  summary  of  the 
property  and  liabilities  of  the  Company  arranged  under 
proper  heads. 

*'  99.  Twice  at  the  least  in  every  year  the  accounts 
of  the  Company  shall  be  examined,  and  the  correctness 
of  the  balance  sheet  ascertained  by  one  or  more  auditor  « 
or  auditors. 

"  108.  Every  auditor  shall  be  supplied  with  a  copy  o^ , 
the  balance  sheet,  and  it  shall  be  his  duty  to  examine . 
the  same  with  the  accounts  and  vouchers  relating  u 
thereto. 

'^110.  The  auditors  shall  make  a  report  to  the  me 
bers  upon  the  balance  sheet  and  accounts^  and  in  eve 
report  they  shall  state  whether  in  their  opinion  t 
balance  is  a  full  and  fair  balance  sheet  containing  t 
particulars  required  by  these  regulations^  and  prope 
drawn  up  so  as  to  exhibit  a  true  and  correct  view  of  ^ 
state  of  the  Company^s  affairs^  and  in  case  they  hn 
called  for  explanations  or  information  from  the  directed 
whether  such  explanations  or  information  have 
given  by  the  directors,  and  whether  they  have  be^' 
satisfactory,  and  such  report  shall  be  read,  together  wit  I* 
the  report  of  the  directors  at  the  ordinary  meeting.'^ 
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It  Was  objected  for  the  defendants  that  there  was  no 

^eiice  of  publication,  and  that   the  report  of  the 

AQoitors  was  a  privileged  communication.     The  Lord 

Chief  Baron  overruled  the  objections,  and  the  jury  gave 

'  ^^'ct  for  the  plaintiff,  leave  being  reserved  to  move 

^  eoter  a  nonsuit. 

In  Mwhaelmtu  Term  following, 

^pe  moved  accordingly,  and  also  on  the  ground  that 

^  action  for  libel  would  not  lie  against  a  corporation  ; 

^f^hitJUU  V.  The  South  Eastern  Railway  Company  (a). 

[  Gockbum  C.  J.     I  will  not  be  a  party  to  the  expression 

of    any  doubt  about  the  law,  that  persons  associated 

together  in  a  Company  may  be  liable  to  an  action  for 

libd.]    There  was  no  evidence  of  malice:  the  report 

<^r   tbe  auditors  was  sent  to  the  shareholders  of  the 

Company  in  performance  of  the  duty  cast  upon  the 

*i«5ctor8  by  The  Companies  Act,  1862,  25  &  26  Fict. 

^-   89.    Krst  Schedule.    Table  A.  Accounts  (78.— 82.  > 

-^^^dit  (83.-94),  and  by  the  articles  of  association  cf 

^^  Company.     Secondly.    If  the  publication  of  the 

P^tt  was  in  excess  of  the  duty  of  the  directors  it  was 

^^^  vires,  and  therefore  did  not  bind  the  Company. 

Rule  nisi. 
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^%e  rule  was  argued  on  February  10,  11,  and  judg- 
^^t  delivered  on  the  latter  day. 


'ffolker  and  Gorttt  shewed  cause. — The  communication 
^lie  Ubellotts  statement  of  the  auditors  to  shareholders 
o  were  not  present  at  the  meeting  was  not  privileged. 
Martin  v.  Strong  (ft)  a  communication  by  one 
^vnber  of  a  charitable  society  to  another  on  matters 

(a)  E,B.^  E.  115.  (A)  b  A.  ^  E.  535. 
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relating  to  the  charity  not  made    daring    a    formal 
meeting  was  held  to  be  not  privileged.     In   a  recent 
case  in  America,   The  Philadelphia,    Wibnington,  and 
Baltimore  Railroad   Company  ▼•   Quigley  (a)  cited  in 
Manley  Smith,  Master  and  Servant,  266,  2nd  ed.,  which 
was  an  action  for  a  libel  against  a  raiLnoad  Company^ 
being  a  body  corporate,  it  was  held  that,  in  the  absence 
of  malice  or  bad  faith,  a  report  to  the  shareholders  was 
privileged ;  but  that  the  privilege  did  not  extend  to  the 
preservation  of   the  report  and  evidence  in  the  per- 
manent form  of  a  book  for  distribution  amongst  the 
persons  belonging  to  the  Corporation ;  and  the  Corpo- 
ration was  held  liable  in  damages  for  publishing  it  in 
that   form.     [They  also  cited   Gassett  v.   Gilbert  {by] 
Suppose  only  one  shareholder  was  absent  firom  the 
meeting,  the  printing  of  the  auditors'  report  would  be 
unnecessary  and  therefore  not  privileged.    Further,  this 
Company  is  subject  to  The  Companies  Act,  1862, 25  &  26 
Vict.  c.  89.,  and  to  the  regulations  as  to  mauagement 
contained  in  the  first  Schedule,  Table  A.    The  mode  oi 
auditing  the  accounts  is  prescribed  in  sects.  88-94^  an< 
sect.  94  directs  that  the  auditors  shall  make  a  report^" 
to  the  members  upon  the  balance  sheet  and  accounts  s. 
*'  and  such  report  shall  be  read,  together  with  the 
of  the  directors,  at  the  ordinary  meeting*''    The  mod 
adopted  by  the  directors  of  communicating  the  rej 
of  the  auditors  was  unauthorized.     At  any  rate,  th< 
publication  to  the  printer  who  had  no  interest  in  th* 
subject  matter  nor  any  duty  in  reference  to  it  was  not^ 
privileged.     [They  cited  Blagg  v.  Sturt  (c),  affirmed  o; 
appeal  (d),  Harrison  v.  Bush  (e),  Whitfield  v.  The  Souttff 

(a)  21  Howard  U.  8.  202.  (6)  6  Gray  Mass,  Rep.  94. 

(c)  10  Q.  B.  8W.  (<0  Id,  906. 

(r)  :^  E.  4  B.  ;H4.  348. 


J^ 
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^^^iem  Bailway  Company  (a),  Addison  on  Torts^  691, 
2nd  ed]  [Mellor  J.  referred  to  Toogood  v.  Spyring  (i).] 
^^  that  case  it  was  held  that  the  presence  of  a  third 
P^i^on  when  the  words  were  spoken,  being  unavoidable, 
"id  not  necessarily  destroy  the  privilege. 

Further^  there  was  evidence  of  express  malice  which 
ought  to  have  been  left  to  the  jury ;  Coolce  v.  Wildes  (c), 
per  Lord  Campbell,  Jackson  v.  Hopperton  (d). 
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Manixty  {Pope  and  R,  C.  Fisher  with  him),  in  support 
of  the  rule. — It  was  the  duty  of  the  directors  to  com- 
municate the  report  of  the  auditors  to  the  shareholders, 
Art.  110  of  the  articles  of  association,  and  therefore  the 
pubUcation  was  privileged ;  M^Dougall  v.  Claridge  {e\ 
per  Lord  Ellenborough.  And  there  was  no  evidence  of  ex- 
press malice  and  therefore  no  question  to  be  left  to  the 
jury;  Someroille  v.  Hawkins  {/),  Taylor  v.  Hawkins  (g). 
tKe  was  then  stopped.] 


Mellor  J.  The  plaintiff  was  employed  as  the 
nittnager  of  the  defendant  Company  in  Egypt^  and  his 
suxx)t]nts  wiere  annually  brought  under  the  notice  of  the 
&\Aditors  appointed  in  pursuance  of  stat.  25  &  26  Vict 
c^*  89.  and  the  articles  of  association.  The  auditors 
^'ere  of  opinion  and  reported  that  a  deficiency  in  the 
•^^k  of  the  Company  was  owing  to  the  misroanage- 
***^t  of  the  plaintiff!  They  did  this  after  hearing 
^^planations  offered  to  them  by  Mr.  Bell.  A  general 
^^eting  of  the  shareholders  was  summoned  and  the 
^**^tors   laid  before    it    the   statement    of   accounts 


(fl)  E,  B.  #  E,  115.  (h)  1  C.  Af.  #  /?.  181 ;  4  Tyr.  582. 

(c)  oE.^  B,  328.  341.  (rf)  16  C.  B.  N.  S.  820. 

(/)  I  Cafrtp.  2(i7.  (/)  10  C.  B.  Tyfi^i. 

Ut)  H>  Q.  B.  30^. 
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certified  by  the  auditors  with  the  remark  appended 
There  is  no  extrinsic  evidence  that  they  had  any  reaao: 
to  doubt  the  truth  of  that  remark  or  that  they  acte 
otherwise  than  bon&  fide  in  communicating  it  to  tl 
shareholders.  Therefore  the  Chief  Baron  was  right  i 
not  leaving  the  question  of  malice  to  the  jury.  Neithi 
in  the  report  itself  is  there  any  evidence  of  malice.  Tl 
directors  are  required  by  the  articles  of  association  i 
lay  before  a  general  meeting  of  the  Company  a  repo: 
accompanied  by  a  statement  of  accounts ;  and  it  is  in 
that  absent  shareholders  are  bound  by  the  acts  of  thos 
who  are  present;  but  the  absent  shareholders  ai 
interested  in  knowing  the  conduce  of  the  officers  of  tl 
Company^  upon  which  the  welfare  of  the  Compaii 
depends,  and  therefore  have  an  interest  in  receiving  tl 
report.  And  the  printing  of  the  report  was  a  reasoi 
able  and  proper  mode  of  communicating  it  to  all  tl 
shareholders. 

The  present  case  does  not  fall  within  the  rule  in  Cool 
V.  Wildes  (a).  There  the  Court  said  it  was  a  question  f< 
the  jury,  because  the  letter,  which  the  defendant  ai 
dressed  to  a  general  committee  of  the  county  justice 
besides  stating  the  facts  contained  strictures  upon  tl 
motives  and  conduct  of  the  plaintifis  which  might  I 
considered  unnecessary  to  vindicate  what  the  defendai 
had  done ;  and  there  was  therefore  intrinsic  evidence  ( 
malice  and  that  the  communication  was  not  made  boi 
fide,  and  this  was  proper  to  be  left  to  the  jury.  But  tl 
two  cases  Somerville  v.  Hawkins  (b)  and  Taylor  v.  Ha^ 
kins{c)  lay  down  the  doctrine  that  if  there  is  no  intrins 
or  extrinsic  evidence  of  malice  it  is  matter  of  law  f< 


{a)  5  E.  4-  B.  328.  {h)  10  C  B.  583. 

(c)  16  Q,  B.  306. 
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the  Judge  whether  the  communication  is  privileged,  and 
he  ought  not  to  leave  any  question  to  the  jury.  Here 
the  evidence  negatives  malice  on  the  part  of  the 
dupectors,  and  it  is  clear  that  they  acted  bona  fide.  It 
^ould  be  retrograding  in  judicial  decision  to  hold  that 
^he  delivery  of  the  manuscript  of  the  report  of  the 
directors  to  the  printer  for  the  purpose  of  printing  it 
^As  a  publication  which  took  it  out  of  privilege. 

The  only  remaining  question  is,  whether  the  share- 
holders had  an  interest  in  receiving  this  report.     I  think 
^t  Was  the  duty  of  the  directors  to  communicate  the  report 
<^ot  only  to  the  shareholders  present  at  the  meeting  but 
all  the  shareholders  absent,  and  they  had  an  interest 
i*eceiving  it.     In  The  Philadelphia^  Wilmington^  and 
imore  Railroad  Company  v.  Quiglty  {a)  it  was  held 
it  was  within  the  course  of  business  and  the  employ- 
of  the  president  and  direct9rs,  for  them  to  investi- 
the  conduct  of  their  officers  and  agents  and  to  report 
result  to  the  stockholders.     It  was  also  held  that  in 
absence  of  malice  and  bad  faith  the  I'cport  to  the 
kli.siTelioldera  was  privileged.     Therefore,  so  far  as  it  is 
ecessary  to  go  in  the  present  case,  that  is  a  direct 
Bkothority.     But,  independently  of  authority,  I  am  pre- 
T^^ured  to  hold  that  the  directors  of  a  Company  consisting 
o^  &  great  number  of  shareholders,  interested  in   the 
^^ODduct  of  their  officers,  are  justified  in  making  a  com- 
muiucation  in  a  printed  report  relating  to  that  conduct 
^    all  the  shareholders,   absent  as  well  as  present,  if 
^^  communication  be  made  without  malice  and  bonS 
fide. 

I^herefore  the  rule  to  enter  a  nonsuit  must  be  made 
absolute. 

(«)  21  Howard  U,  S.  202. 
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Hannen  J.    I  think  that  the  occasion  of  the  publ. 
tion  in  question  was  privileged,  and  therefore  rebuts 
prima  facie  presumption  of  malice.     I  cannot  unc 
stand  how  the  directors  of  a  Company,  who  are  boi 
by  the  articles   of  association  to  employ  auditors 
investigate  their  accounts,  and  to  receive  from  thei 
report  expressing  their  opinion  upon  the  state  of 
accounts,  can  be  held  to  be  acting  beyond  the  so 
of  their  duty  in   communicating  that  report   to 
shareholders  without  comment  of  their  own.     I  am 
opinion  that  it  was  their  duty  to  do  so.      The  omiss 
of  that  duty  by  directors  may,  as  has  been  seen,  1 
them  into  a  position  of  great  diflSculty.     Therefore 
communication  of  the  report  to  the  shareholders   ' 
privileged. 

There  remains  the  question  whether  there  was  : 
intrinsic  or  extrinsic  evidence  of  malice  which  ou 
to  have  been  submitted  to  the  jury.  It  is  clear  i 
counsel  for  the  plaintiff  did  not  at  the  trial  rel^ 
express  malice,  because  if  he  did,  it  was  his  dut3 
have  told  the  Chief  Baron  that  he  had  a  case  bel" 
which  would  render  it  unnecessary  for  the  Judge 
determine  whether  the  communication  was  privile| 
instead  of  acquiescing  in  the  reservation  of  leav^ 
enter  a  nonsuit  in  the  event  of  the  Chief  Baron  be 
wrong  in  holding  the  communication  not  privile^ 
There  is  clearly  no  intrinsic  evidence  of  express  rnali^ 

With  regard  to  extrinsic  evidence  two  points  only 
relied  upon.     The  one  is  that  the  communication  ' 
made  by  means  of  a  printer.     But  it  is  obvious  th^ 
Company  cannot  itself  communicate  by  writing;  it  vc 
communicate  by  some  person  to  whom  it  deputes 
duty  of  making  the  communication,  and  the  argum 
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of  the  plaintiff's  counsel  pushed  to  its  logical  conclusion 
^otild  amount  to  this  that  a  Company  must  employ  one 
of  tic  shareholders  to  write,  or  if  he  were  a  printer,  to 
print  the  reports  issued  to  the  shareholders.  It  was 
not  sn^ested  at  the  trial  that  the  directors  in  adopting 
the  mode  of  communication  in  question  departed  from 
the  usual  course,  having  regard  to  the  exigencies  of 
business  and  the  means  necessarily  employed  in  making 
luiown  to  the  shareholders  what  ought  to  be  made 
known  to  them. 

The  other  point  was  that  some  observations  were 
made  by  Mr.  Bell  which  might  have  put  the  Company 
on  inquiry,  but  they  had  already  been  made  to  the 
auditors  who  notwithstanding  thought  it  their  duty  to 
make  the  report  in  question.  The  directors  were  bound 
to  communicate  that  report  to  the  shareholders,  and 
it  then  became  a  proper  subject  of  investigation  by  all 
Partes  interested. 

I  concur  with  my  brother  Mellar  that  the  American 
^^^^  is  directly  in  point  so  fiEir  as  the  circumstances  of 
the  two  cases  are  the  same.  If,  after  the  report  had 
^^'^ed  its  purpose,  by  making  known  to  the  shareholders 
^t«  in  which  they  were  interested,  it  had  been  entered 
'^  the  books  of  the  Company  as  a  record  of  the  accusa- 
^^ti  against  the  plaintiff^,  that  might  have  been  evidence 
^  xtialice. 

^or  these  reasons  I  am  of  opinion  that  the  rule  must 
^  Dsade  absolute  to  enter  a  nonsuit. 

Rule  absolute. 
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Levy  against  Sanderson. 


Monday, 
February  15ih. 


[Reported  vol.  9,  p.  410.] 
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MEMORANDA. 

MICHAELMAS  VACATION. 

In  this  Vacation 

Sir  John  Burgess  Karslake,  Knight,  Her  Miges^ 
Attorney  General,  having  resigned  his  office,  ^v 
succeeded  by  Sir  Robert  Porritt  Collier,  Knight 

Sir  Richard  Bagfjallay^  Knight,  Her  Maje»^, 
Solicitor  General,  having  resigned  his  office,  was  si 
ceeded  by  John  Duke  Coleridge,  Esq.,  one  of  Fl 
Majesty's  Counsel,  who  shortly  afterwards  received  t^ 
honour  of  Knighthood. 

William  Golden  Lumley,  Esq.,  of  the  Middle  Templk 
Edmund  Fitz  Moore,  Esq.,  of  the  Mi^U  Temple ;  S 
Patrick  ColquhoUn,  Knight,  L.L.D.,  of  the  Inner  Temple 
Granville  Robert  Henry  Somerset,  Esq.,  of  the  Inn 
Temple ;  Charles  Parker  Butt,  Esq.,  of  Lincoln's  Inr* 
and  Vernon  Lushington,  Esq.,  of  the  Inner  Temple  we 
appointed  of  Her  Majesty's  Counsel  learned  in  the  la^ 
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€  Judges  who  usually  sat  in  Banc  in  this 

Term  were : 


COCKBURN  C.  J. 

Lush  J. 


Hannen  J. 
Hayes  J. 


Taylor  against  Chester.  Tuesd4iv, 

April  20th. 


^^^~  ^n  pari  delicto  potior  est  conditio  poesidentis :  the  plaintiff  and  the  Contract. 
Q^^^^^laot  are  in  pari  delicto  if  the  plaintiff  cannot  make  out  iiis  case  m^alitv, 
^^^^'^iae  than  thiongh  the  medium  or  by  the  aid  of  the  illegal  trans-   j)eposit. 

2^**  to  which  he  was  himself  a  party.  Plaintiff  in 

ty^    ^irst  count  on  the  bailment  of  the  half  of  a  IJOl.  Bank  of  England  ^^^  delicto 
^^^  '^Qthe  defendant   Second  count  in  detinue.   Fleas  to  the  first  count  "^-^A  defend' 
Q,^^^i*smg  the  delivery  and  detention  of  the  half  note ;  to  the  second  ^^^^ 
Q^^^^9  denying  that  it  was  the  property  of  the  plaintiff;  and  to  each   pi^ding, 
^a^^^  ^*t  the  half  note  had  been  deposited  by  the  plaintiff  with  the 
^^^**^ant  by  way  of  pledge  to  secure  the  repayment  of  money  then  due 
i^^^  the  defendimt  to  the  plaintiff    Replication.  That  the  alleged  debts 
^i    *'*"*!«pect  of  which  the  defeudHnt  justified  the  nondelivery  and  deten- 
^,^5^    w  the  half  note  were  due  for  wine  and  suppers  supplied  by  the 
^jj^^ijdant  in  a  brothel  and  disorderly  house  kept  by  the  defendant  for 
^    ]>Qrpo6e  of  being  consumed  there  by  the  pluintiff  and  divers  pro- 
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1869.  stitutes  in  a  debauch  there,  to  incite  them  to  riotonii,  disorderb 

. '    '  '    _     immoral  conduct,  and  for  money  knowingly  lent  for  the  purpose  of    wa 

Taylor        expended  in  riot  and  debauchery  and  immoral  conduct    Demurreir- 

y^  note  was  deposited  by  way  of  security  as  alleged  by  the  defendan  t^ 

Curst  BR.        ^^®  ^®^^  ^^  incurred  and  the   money  advanced  as  alleged  in 
plaintiff's  replication.    Held,  that  the  defendant  was  entitled  to  jwi 
ment,  for 

(1).  The  plaintiff  could  not  recover  without  shewing  the  r> 
character  of  the  deposit^  and  that  being  upon  an  illegal  o^ 
sideration  to  which  he  was  himself  a  party,  the  law  would  ^ 
assist  him. 
(2).  Notwithstanding  the  illegality  of  the  transaction  out  of  whi^ 
the  deposit  arose,  the  speciiJ  property  passed  by  the  deUveiy  * 
the  half  note  to  the  ddfendant,  and  the  maxim  applied  in  pa» 
delicto  potior  est  conditio  possidentis. 
(3).  Qu4gre,  whether  the  plamtiff  could  hare  recovered  the  half  not 
if  he  had  tendered  the  amount  for  which  it  was  pledged  ? 

nnHE  first  count  of  the  declaration  was  on  the  bai 
ment  by  the  plaintiff  of  the  half  of  a  bOL  Bank  < 
England  note  to  the  defendant  to  be  redeliyered  € 
request,  alleging  a  refusal  by  the  defendant  to  r 
deliver  it. 

Second  count  in  detinue  for  the  same  half  note. 

There  were  pleas  to  the  first  count  traversing  tl 
delivery  and  the  detention  of  the  note,  and  a  plea 
the  second  count  denyiug  that  the  note  was  the  proper 
of  the  plaintiff. 

Second  plea  to  the  first  count  that  the  alleged  agre 
ment  was  made  subject  to  certain  terms  and  conditio] 
then  agreed  on  by  and  between  the  plaintiff  and  defei 
dant,  that  is  to  say,  upon  the  term  or  condition  th 
the  half  of  a  50/.  note  was  to  be  kept  by  the  defenda 
as  a  pledge  and  security  for  and  until  the  repayme 
by  the  plaintiff  to  the  defendant  of  20/L  then  due  ai 
owing  by  the  plaintiff  to  the  defendant,  and  the  defe 
dant  received  and  had  the  half  50/.  note  for  that  purpoi 
and  on  those  terms,  and  the  plaintiff  did  not  and  won 
not  pay  to  the  defendant  the  20^,  and  the  defenda 
was  prevented  from  performing  the  agreement  on  h 
part  by  the  neglect  and  default  of  the  plaintiff. 
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Fifth   plea  to  the  second   count.    That   before   the       1869. 
nll^ed  detention  the  plaintiff  deposited  the  half  50/.       Tatlor 
note  with  the  defendant  to  be  by  her  kept  as  a  pledge     cbeIteb. 
and    security  for,   and  until   the   repayment    by   the 
plaintiff  to  the  defendant  of  20L  then  due  and  owing 
by  the  plaintiff  to  the  defendant  for  money  lent  and 
goods  supplied  by  the  defendant  to  the  plaintiff,  and 
the  defendant   received   and   had   the  same  for  that 
purpose  and  on  those  terms,  and  at  the  time  of  the 
detention  the  20/.  was  due  and  unpaid  to  the  defendant 
and  so  continued.     Therefore  the  defendant  detained 
the  half  50/.  note. 

Replication.  Joinder  in  issue  on  the  pleas  and  to 
the  second  and  fifth  pleas  that  the  debts  in  respect  of 
which  the  defendant  justified  the  nondelivery  and  deten- 
tion of  the  security  claimed  by  the  plaintiff  were  due 
fbr  wine  and  suppers  supplied  by  the  defendant  in  a 
^l\>thel  and  disorderly  house  kept  by  the  defendant  for 
he  purpose  of  being  consumed  there  by  the  plaintiff 
md  divers  prostitutes  in  a  debauch  there,  to  incite  them 
^  riotous,  disorderly  and  immoral  conduct,  and  for 
money  knowingly  lent  for  the  purpose  of  being  expended 
.n  riot  and  debauchery  and  immoral  conduct  in  the 
brotbeL 

Issue.  Demurrer  and  joinder. 
On  the  trial,  before  MeUor  J.,  at  the  Manchester  Spring 
Assizes  in  1868,  the  case  of  the  plaintiff  was  that  the  note 
had  not  been  deposited  at  all  with  the  defendant  but 
had  been  fraudulently  taken  and  appropriated.  The  jury 
however  did  not  adopt  that  view  of  the  facts,  but  found 
that  the  note  was  deposited  by  way  of  security  as 
alleged  by  the  defendant,  and  they  further  found  upon 
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1869.        ^^^  evidence  that  the  debt  was  incurred  and  the  m< 
Xatloe       advanced  as  alleged  in  the  plaintiff's  replication  U^ 
Chesteb       special  pleas.    On  these  findings  the  verdict  was  ent^ 
for  the  defendant,  with  liberty  to  the  plaintiff  to  mm 
to  enter  the  verdict  for  him  for  502.,  to  be  reduced 
nominal  damages  in  case  the  note  should  be  restored 
the  plaintiff. 

In  Easter  Term  following^  Pope  obtained  a  itu 
accordingly  on  the  ground  that  the  jury  had  found  a^ 
the  issues  tendered  by  the  plaintiff  in  his  favour.  Thi: 
rule  and  the  demurrer  to  the  replication  came  oi 
together  for  argument  at  the  Sittings  in  banco  afte 
Hilary  Term,  February  2  and  3,  before  Mellor  an* 
Hannen  JJ. 

Hopwood  {Holker  with  him),  for  the  defendant- 
Upon  the  findings  of  the  jury  and  the  facts  stated  i 
the  replication  and  admitted  by  the  demurrer,  tb 
plaintiff  and  the  defendant  were  in  pari  delicto  in  tb 
subject  matter  of  the  action,  and  therefore  the  maxii 
applies.  In  pari  delicto  potior  est  conditio  possidentv 
Chiit.  Contr.,  8th  ed.  by  Russell,  608,  Story  Eq.  Jut 
s.  298,  Holman  v.  Johnson  (a),  per  Lord  Mansfield.  1 
Biffffs  V.  Lawrence  {b)  and  Clugas  v.  Penaluna  {c\ 
was  held  that  the  price  of  goods  sold  in  Guernsey  f< 
the  purpose  of  being  smuggled  into  England  could  m 
be  recovered. 

The  verdict  ought  not  to  be  entered  for  the  plainti 
inasmuch  as  the  pleas  and  replication  taken  togeth 
are  an  answer  to  the  action. 

(a)  Cowp.  341.  343.  (*)  3  T,  /?.  454. 

(r)  4  T.  R.  466. 
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^f^^schett  {Pope  with  him),  for  the  plaintiff.— If  the  1869. 
'^plication  is  bad,  the  plaintiff  is  entitled  to  the  verdict  tatlor 
^*^  "fcle  second  count ;  for  the  plea  of  non  detinet  puts  chestke. 
**^  i^sue  the  detainer  only;  and  any  special  defence  must 
^*^  pleaded  specially ;  Mason  v.  Famell  {a\  per  Alderson 
^-  ticHvering  the  judgment  of  the  Court.  The  second 
fifth  pleas  admit  that  the  property  in  the  half  note 
the  plaintiff  (£),  and  that  the  plaintiff  is  entitled 
^^>  "tlie  possession  of  it,  subject  to  the  lien  given  by  the 
^S  ■■^^ement  stated  in  the  replication.  And  if  the  repli- 
y  which  discloses  that  the  half  note  was  deposited 
the  defendant  for  the  furtherance  of  an  immoral 
HJ^^,  bad  been  incorporated  in  the  special  pleas,  they 
^^x^d  have  been  bad  on  demurrer.  [Hannen  J.  Sup- 
the  whole  note  had  been  deposited  with  the  de- 
cant and  the  plaintiff  had  brought  trover.]  The 
^  ^►intiff  would  have  succeeded  on  a  plea  of  not  pos- 

[Hannen  J.     That  is  not  the  view  taken  by 

rke  B.  in   Scarf e  v.  Morgan  {c)i   he   said,   p.   281, 

^(^  is  not  a  case  of  an  executory  contract ;  both  parties 

in  pari  delicto — it  is  one  which  has  been  executed, 

d  the  consideration  given ;  and  although  in  the  former 

the  law  would  not  assist  one  to  recover  against  the 

er,  yet  if  the  contract  is  executed,  and  a  property 

ther  special  or  general  has  passed  thereby,  the  pro- 

rty  must  remain;  and  on  that  ground  also,  this  lien 

ould   be  supported,   though  it  were  or  might  have 

^^eea  ill^al  to  have   performed   this  operation  on  a 

Sunday.''  Where  the  tree  falls  there  it  should  lie.     The 

deposit  of  the  half  note  is  a  partial  passing  of  the  pro- 

(a)  12  M.  #  W.  674. 683. 

{h)  See  Smith  v.  Mundy,  3  £  #  £*.  22. 

(r)  AM.^W.  270. 
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1869.        perty  in  it,  and  the  plaintiff  cannot  get  it  back.] 
Taylor       plaintiff  docs  not  found  his  claim  upon  the  contrac 
Chester,      deposit,  but  on  his  right  of  property  in  the  half  i 
The  defendant  must  rely  on  the  immoral  contract 
the  purpose  of  defeating  this  action.     [MeUor  J. 
plaintiff  was  in  delicto  when  he  parted  with  the 
note  for  the  purpose  of  furthering  immorality ;  and 
brings  the  case  within   Collins  v.  Blantem  (a),  w 
mimot  C.  J.  said,  p.  350,  "  This  is  a  contract  to  U 
a  man  to  transgress  the  law,  to  do  that  which  is  i 
rious  to  the  community  ;  it  is  void  by  the  common 
and  the  reason  why  the  common  law  says  such  conti 
are  void,  is  for  the  public  good  ;   you  shall  not  stip\ 
for  iniquity ;  all  writers  upon  our  law  agree  in  this 
polluted  hand  shall  touch  the  pure  fountains  of  jus 
Whoever  is  a  party  to  an  unlawinl  contract,  if  be  1 
once  paid  the  money  stipulated  to  be  paid  in  pursui 
thereof,  he  shall  not  have  the  help  of  a  Court  to  f< 
it  back  again  -"  referring  to  DocL  and  Stud.  fo.  12, 
[Dial.  II.]  chap.  24.]     The  cases  in  which  the  plain 
having  been  party  to  an  immoral  or  illegal   couti 
cannot  succeed,  may  be  divided  into  two  classes ;   t 
where  he  is  asking  the  Court  to  enforce  an  imm 
or  illegal  contract,  whether  it  be  illegal  at  common 
or  by  statute,  for  the  law  is  the  same  in  both,  5! 
on  Contracts,  405-6,   chap,  vii.,  sects.  486.  487.  4 
2nd  ed. ;  secondly,  where,  though  the  whole  matte 
executed,  he  relies  on  the  immorality  or  ill^ality  of 
transaction.     In  Cannon  v.  Bryce  (b),  where  it  was  1 
that  money  lent  for  the  purpose  of  settling  losses  u 
illegal  stock-jobbing  transactions  could  not  be  recovc 
back,  Abbott  C.  J.,  in  delivering  the  judgment  of 
Court,  said,  p.  185,  "  If  the  defendant  acted  unlawfi 

(a)  2  Wifs.  347.  (A)  3  B.  #  A.  179. 
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Jtt    lending  his  money  to  the  bankrupts^  he  could  not        1869. 

ha.ve    8ued  them  for  recovery  of  payment ;  because  no 

8Uit    can  be  maintained  upon  an  unlawful  act."     But 

■Appose  a  broker  deposited  5000/.  stock  as  security  for 

*^  illegal  transaction^  which  involved  an  amount  of  50/. 

^^ly,  the  Court  would  not  allow  the  detention  of  the 

^^^OOi  stocky  after  the  contract  had  been  performed. 

t'^^njien  J.     If  a  man  lets  a  house  for  immoral  purposes 

^^^ulcj  he  bring  ejectment  or  enforce  a  right  of  property 

'•^tH  regard  to  it?]     There  is  no  authority  for  saying 

^*^^t    because  premises  are  dealt  with  in   an  immoral 

"^^^tiiier  the  right  of  property  in  them  is  altered,  or  that 

*»^e    Court  will-  not    interfere  to  enforce  that   right. 

L-^^'J^/for  J.     In  the  case  supposed  though  the  lease  is 

^^id  the  property  in  the  house  is  not  gone.]     In  Feret 

(a)  it  was  held  that  A,  having  procured  B.  to 

it  him  a  lease  of  premises  by  a  false  representation 

^  the  purpose  for  which  they  were  to  be  used  might 

on  his  right  of  property  as  against  B. :  here  the 

pluntiff  relies  on  his  special  property  in  the  half  note. 

t-*^e/for  J.    In  an  action  to  recover  money  lent  it  would 

^^^    an  answer  that  it  was  lent  for  immoral  purposes : 

^l&e  only  difference  in  the  present  case  is  that  instead  of 

'"^oiiey  lent  there  is  the  deposit  of  a  security  for  money. 

-■^^  cases  cited  in  Chiity  on  Contracts,  8th  ed.,  by  Russell, 

^l3,  viz.  Howard  v.  Hodges,  Middlesex  Sittings,  1796, 

^^^m  Lord  Kenyan  (J),  Jennings  v.   Throgmorton  (c), 

^t*pkton  ^.  CampbeU  (rf),  Pearce  v.  Brookes  (e),  establish 

^^t  a  person  cannot  recover  upon  a  contract  made  with 

^^wledge  that  the  subject  matter  of  it  is  to  be  applied- 

(a)  15  C.  B,  2m. 

(b)  1  saw.  M  P.  68,  9th  ed.;  80,  note(A),  13th  ed. 

(c)  n,  #  M.  251.  (if)  2  C.  #  P.  347. 
(f )  4  J7.  #  C.  358. 
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18G9.  to  an  immoral  purpose.  In  Fisher  v.  Bridges  {a),  wb 
Taylor  ^^  ^^  action  of  covenant  for  the  payment  of  mon 
the  defendant  pleaded  an  agreement  for  the  sale 
land  for  an  illegal  object,  and  that,  part  of  the  p 
chase  money  remaining  unpaid,  the  defendant,  to  aec 
payment  thereof  to  the  plaintiff,  made  the  coven 
declared  upon  ;  it  was  held  that  although  the  plea 
not  allege  that  the  covenant  was  made  in  pursua 
of  the  illegal  agreement,  still  as  the  law  would 
enforce  the  original  ill^al  contract,  so  neither  wouli 
allow  the  parties  to  enforce  the  covenant  for  paymeni 
the  purchase  money  which,  by  the  original  bai^ain,  y 
tainted  with  illegality.  Suppose  the  plaintiff  had  de 
sited  a  whole  50/.  note,  and  the  defendant  promised  to  g 
him  the  balance,  but  failed  to  do  so ;  could  he  reco 
it?]  Yes.  [Mellor  J.  I  have  considerable  doubt  as 
that.  If  the  plaintiff  had  snatched  the  half  note  out 
the  defendant's  hands,  and  she  had  brought  an  act 
to  recover  it,  the  plaintiff  would  have  set  up  as  a  defei 
the  immoral  purposes  for  which  the  half  note  was  to 
deposited  ;  so  that  he  seeks  to  have  the  advantage  b 
ways.]  The  plaintiff  seeks  to  enforce  a  right  which 
not  taken  from  him  except  by  an  illegal  contract, 
decision  of  the  Court  that  he  can  recover  will  discour 
transactions  for  immoral  purposes  on  credit.  On 
other  hand  if  the  plaintiff  cannot  recover,  the  defend 
will  be  able  to  retain  possession  of  the  half  note  { 
manently,  though  the  intention  was  that  her  possess 
should  be  only  temporary. 


HolkeTy  in  reply,  in  support  of  the  demurrer. — Thi 

{a)  Id  Com,  Beacc.  Z  E»  ^  B,  642,  rerersing  the  judgment  of 
Queen's  Bench,  2  E.  i'  B,  118. 
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n^t    n.  question  of  pleading.     Where  it  appears  upon        1869. 

tne  iwrliole  record  that  there  was  an  illegal  transaction,       Tatlor 

»^d  tliat  the  parties  were  in  pari  delicto,  the  Ck)urt  will     cheIV 

^^t   assist  either  party  in  adjusting  the  rights  under  it; 

Calii^  V.  Blantern  (a).     Here  the  plaintiff  says,  "  I 

*^ve    a  right  to  the  immediate  possession  of  the  half 

note."    The  defendant  answers,  "  No ;  you  gave  me  a 

qiialified  property  in  it."    The  plaintiflf  replies,  "  The 

^gJ'eement  for  that  was  void,  I  ask  the  Court  so  to 

declare,  and  to  help  me  to  recover  it.*'    The  present  is 

^**©  case  of  an  executed  contract.  The  security  for  money 

•S^^ed  to  be  paid  has  passed  out  of  the  hands  of  A. 

*«»t:o  the  hands  of  5.,  and  the  Court  will  not  help  A.  to 

'e^^Ter  it,  though  the  contract  was  void,  by  reason  of 

^ui morality  or  illegality.     The  principle  is   the  same 

whether  the  contract  be  to  lend  money  or  to  sell  pro- 

P®**ty  for  immoral  purposes.     Feret  v.  Hill  (i)  depended 

^Pon  the  effect  of  the  transfer  of  the  property  in  the 

*^^^ase.   In  that  case  Jervis  C.  J.  said,  p.  223,  "  The  real 

^^^tion  is  whether,  the  agreement  having  been  made, 

**^4  the  term  vested  in  the  plaintiff,  and  the  plaintiff 

^viog  been  once  let  into  possession,  the  estate  has  not 

^  passed  as  to  prevent  its  being  divested  by  a  collateral 

^ud.'*     Suppose  a  house  let  by  -^.  to  B.  for  a  week 

^^  immoral  purposes,  A.  could  not  recover  payment  of 

^^nt  nor  possession  during  the  week ;  but  if  A.  refused 

^^ve  to  jB.  to  continue  in  the  house  after  the  week,  B. 

^onld  not  be  in  as  tenant  under  the  immoral  contract. 

Suppose  a  house  leased  for  immoral  purposes  for  three 

^cars,   the    landlord   receiving    a   premium   of  500/., 

According  to  the  argument  on  the  other  side,  he  might 

turn  out  the  tenant  the  day  after  the  execution  of  the 

lease.      \^Hanneti  J.     There   is   a   distinction   between 

(a)  2  Wih,  347.  (A)  15  C.  B.  207. 
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1869.  rights  of  property  and  contracts  collateral  to  them.] 
Taylor  A.  special  property  in  the  half  note  passed  to  the 
CaninR.  defendant  which  gives  him  a  right  to  detain  it  nntil  the  ^ 
money  for  which  it  was  deposited  is  paid.  Scarf e  v.  Mar-^* 
gan  (a) ;  and  the  plaintiff  is  attacking  that  right.  Th^ 
defendant  does  not  ask  the  Court  to  enforce  the  oontrada^ 
but  to  leave  the  parties  to  their  fate. 

Cur.  adv. 

The  judgment  of  the  Court  was  now  delivered  by 

Mellob  J.     (After    stating  the   substance  of   '^^ 
pleadings,  the  findings  of  the  jury,  and  the  rule  rmjBi) 
It  was  argued  on  the  part  of  the  defendant  in  shewrio^ 
cause  against  the  rule,  and  in  support  of  the  demurrer 
to  the  special  replication  of  the  plaintiff,  that  upoa  tie 
findings  of  the  jury  and  the  facts  as  admitted  by  the 
demurrer,   the  plaintiff   and  defendant  were  in  pari 
delicto,  and  that  therefore  upon  the  whole  record  jadg^ 
ment  must  be  entered  for  the  defendant.     On  the  part 
of  the  plaintiff  it  was  urged  that  it  was  the  defendant 
who  was  relying  on  the  illegality  of  the  transaction  as  an 
answer  to  a  claim  of  the  plaintiff  founded  on  his  owner- 
ship of  the  note,  and  his  right  to  recover  back  the  samei 
and  many  startling  consequences  were  pointed  out  to  a> 
as  likely  to  result  from  a  decision  that  the  plaintiff  oonld 
not  recover.     We  have  fully  considered  the  case,  and 
are  satisfied  that  the  plaintiff  cannot  recover  under  the 
circumstances  found  by  the  jury,  and  admitted  on  the 
record.     The  maxim  that  in  pari   delicto  potior  est 
conditio  possidentis  is  as  thoroughly  settled  as  any  pro* 
position  of  law  can  be.    It  is  a  maxim  of  law  established 
not  for  the  benefit  of  plaintiffs  or  defendants,  but  is 

{a)  4  JV.  #  W,  270. 
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3iiiided  on  the  principles  of  public  policy  which  will  not        1869. 
ssist  a  plaintiff  who  has  paid  over  money  or  handed       Tatloe 
^ver  property  in  pursuance  of  an  illegal  or  immoral     Chester. 
ontract  to  recover  it  back,  for  the  Court   "will  not 
Atist   an    illegal   transaction  in  any  respect;"   Lord 
Ettenborouffh  in  Edgar  v.  Fowler  {a) ;    Collins  v.  Blan- 
em  (b) ;  Lord  Mansfield  in  Holman  v.  Johnson  (c). 

The  true  test  for  determining  whether  or  not  the 
plaintiff  and  the  defendant  were  in  pari  delicto  is  by 
considering  whether  the  plaintiff  could  make  out  his 
case  otherwise  than  through  the  medium  and  by  the 
aid  of  the  illegal  transaction  to  which  he  was  himself  a 
party ;  Simpson  v.  Bloss  (rf),  Tindal  C.  J.  in  Fwaz  v. 
NiehoUs  (e).  It  is  to  be  observed  that  in  this  case  the 
illq^ty  is  not  in  a  collateral  matter  as  in  the  case  of 
Feret  v.  Bill  (/),  which  was  cited  for  the  plaintiff,  but 
is  the  direct  result  of  the  transaction  upon  which  the 
deposit  of  the  half  note  took  place. 

Mr.  HerschelPs  argument  was  based  upon  the  hypo- 
thesis that  in  spite  of  the  findings  of  the  jury  the 
plaintiff  was  entitled  to  recover  by  virtue  of  his  pro- 
perty in  the  half  note,  and  that  it  was  the  defendant 
alone  who  set  up  an  immoral  transaction  as  the  answer 
to  the  plaintiff's  claim.  This  argument  appears  to  us 
to  be  founded  upon  an  entirely  erroneous  view  of  the 
lacta.  The  plaintiff  no  doubt  was  the  owner  of  the 
note,  but  he  pledged  it  by  way  of  security  for  the  price 
of  meat  and  drink  provided  for  and  money  advanced  to 


(fl)  3  East  222.  225.  (A)  2  Wik.  347. 

(<?)  Cawp,  341. 343.  (d)  7  Tiwnt.  246. 

(0  2  a  B.  501-12. 

(/)  15  C.  B.  207.     See  the  observations  of  Blackburn  J.  on  that  cabe 
in  Reg.  r.  The  SaddUrs  Comimny,  10  H.  L.  C.  404.  422. 
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18C9.  him  by  the  defendant.  If  the  case  had  rested  there  ai 
Tatlob  ^o  pleading  had  raised  the  question  of  illegality,  a  val 
CHnrnL  pledge  would  have  been  created  and  a  special  propen 
conferred  upon  the  defendant  in  the  half  note,  and  tl 
plaintiff  could  only  have  recovered  by  shewing  paymei 
or  tender  of  the  amount  due.  In  order  to  get  rid 
the  defence  arising  from  the  plea,  which  set  up  t 
existing  pledge  of  the  half  note,  the  plaintiff  h] 
recourse  to  the  special  replication,  in  which  he  w 
obliged  to  set  forth  the  immoral  and  illegal  character 
the  contract  upon  which  the  half  note  had  been  dep 
sited.  It  was  therefore  impossible  for  him  to  recov 
except  through  the  medium  and  by  the  aid  of  an  illeg 
transaction,  to  which  he  was  himself  a  party.  Und 
such  circumstances  the  maxim  in  pari  delicto  potii 
est  conditio  possidentis  clearly  applies  and  is  decisive  * 
the  case. 

It  would  also  appear  from  the  case  of  Scarfe  v.  Ma^ 
gan{a\  per  Parke  B.,  in  delivering  the  judgment  of  tl 
Court,  p.  282,  that  notwithstanding  the  illegality  of  tl 
transaction  itself  out  of  which  the  deposit  in  the  presei 
case  arose,  the  lien  would  exist,  because  the  contract  wi 
executed,  and  the  special  property  had  passed  by  tl 
delivery  of  the  half  note  to  the  defendant,  and  tl 
maxim  would  apply,  in  pari  delicto  potior  est  condit 
possidentis. 

It  is  however  sufficient  to  determine  the  present  ca 
on  the  ground  that  the  plaintiff  cannot  recover  witboi 
shewing  the  true  character  of  the  deposit,  and  this  beii 
upon  an  illegal  consideration,  to  which  be  was  himae 
a  party,  he  is  precluded  from  obtaining  the  assistant 
of  the  law  to  recover  it  back.     It  is  not  necessary  1 

{a)  4  M.  ^  \V.  270. 
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c^onsider  what  might  have  been  the  effect  of  a  tender 
of  the  amount  for  which  the  half  note  was  pledged^  as 
^liere  is  nothing  to  raise  any  such  question  in  this  case. 

The  result  therefore  will   be  that  the  verdict  must 
stand  for  the  defendant  on   the  issues   taken  on   the 
special  pleas  and  for  the  plaintiff  on  the  issue  taken  on 
'the  replication,  but  as  upon  the  whole  record  it  is  mani- 
fest that  the  plaintiff  cannot  recover,  judgment  will  be 
entered  for  the  defendant 

Judgment  for  the  defendant. 


1869. 


TAYLOa 
V. 

Chester. 


Dent,  and  others,  against  Smith,  the  nominal 
defendant  representing  the  Marine  Insurance 
Company. 

The  plaintiff,  on  behalf  of  the  Finance  Minister  of  the  Sultan  of 
^rkejf,  effected  a  policy  of  insurance  in  London  "  on  five  boxes  cou- 
^^ing  bar  gold,  value  52,000/.,  in  the  ship  or  vessel  called  The  Dutch- 
*iknt,"  *'  at  and  from  London  to  Constantinople ^  with  leave  to  call  at 
^ttvre  and  intermediate  ports,  including  all  risks  from  the  Bank  of 
^^nglttnd   until  safely  delivered  to  the  consignees  at  Constantinople.'* 
'^h.'e  usual  perils  were  insured  against,  and  there  was  the  usual  suing 
^^d  Utbouring  clause.    On  the  day  after  the  insurance  was  effected  The 
^httekman  was  transferred  to  Rutssian  owners,  who  received  a  certificate 
fMm  the  Russian  Consul  in  England^  in  which  her  name  was  changed. 
^n  entry  of  the  certificate  was  made  in  the  registry  book  at  Water ford^ 
%o  which  the  ship  belonged.    Neither  the  plaintiffs  nor  the  defendant 
^new  until  after  the  termination  of  the  voyage  that  she  had  ceased  to 
\>e  a  British  ship.    She  was  entered  and  cleared  outwards  as  a  Russian 
vessel,  and  sailed  with  the  gold  and  other  c;irgo  on  board,  and  was 
stranded  near  GaUipolif  within  the  jurisdiction  of  the  port  of  Constan- 
tinople.   The  gold  was  landed  by  the  captain  and  deposited  with  tlie 
Sussian  consul  at  GaUipoli  before  any  expense  was  incurred  in  respect 
of  saving  the  cargo.    After  a  survey  of  the  ship  by  L.  the  ship's  agent 
at  Constantinople,  and  B.,  Lloyds*  agent  there,  a  considerable  quantity 
of  goods  and  some  part  of  the  hull,  stores  and  rigging  of  the  ship  were 
saved ;  the  rest  became  a  total  wreck.    L.  obtained  authority  from  the 
Russian  Ambassador  at  Constantinople  to  the  consul  at  Gallipot i^  to  deliver 
to  him  the  gold  and  merchandise  saved,  which  was  done  upon  his  signing 
an  undertaking  to  be  responsible  for  all  the  charges  and  expenses  of  the 
Consulate,  both  at  Constantinople  and  GaUipoli^  and  he  brought  them  t'O 
Constantinople  and  deposited  the  gold  with  the  Russian  Consul  Gener.il 
there.     He  was  appointed  curator  of  the  wreck,  and  authorised  by  the 
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1869  CoxiBul  General  to  deliver  up  the  merchandise  to  the  owners  on  deposit 

*         by  them  of  20  per  cent,  on  tne  value ;  and  the  gold  was  dt^livered  to  the 


-4 


Id 


*v  consignees  on  payment  by  them  of  20  per  cent,  provisional  deposit,  and 

^''^  on  their  signing  a  bond  to  pay  the  expenses,  and  to  submit  to  the 

Sin  general  and  particular  average  to  be  drawn  up  either  there  or  at  London.  ^ 

^^'         At  Constantinople  maritime  cases,  such  as  salvages  and  averages  between  "^ 

Europeans  are  subject  to  the  decisions  of  the  Consular  Court  of  the 
country  to  which  the  ship  belongs.     According  to  the  practice  the 
Russian  Consul  at  Constantinople  appointed  three  experts  to  "  classify 
and  determine  the  averages"  to  be  paid  by  all  parties  interested.    They 
a<\judged  it  to  be  a  case  of  salva^  rather  than  adjustment  of  averages, 
and  awarded  that  the  expenses  incurred  for  the  salvage  of  the  goods 
should  be  divided  amongst  the  owners  in  proportion  to  the  respective 
value.    If  the  ship  had  remained  under  the  English  flag  the  adjustment  ^^^^^^l 
would  have  been  made  according  to  English  law,  and  a  great  part  of  the 
charge  on  the  gold  would  not  have  been  incurred.    The  judgment  waa 
ratified  by  the  Rtissian  Ambassador  at  Constantinople^  and  no  notice  o^ 
appeal  having  been  lodged  within  the  time  allowed  for  appealing^ 
it  became  definitive  and  binding  upon   all   parties.     In   an   actio*^ 
against  the  underwriters  to  recover  their  proportion  of  the  amount  whicl~ 
the  gold  had  contributed  as  a  partial  loss  by  the  perils  insured  agains^ 
Held, 

1.  That  the  change  in  the  nationality  of  the  ship  after  the  insuran 
had  been  effected  and  during  the  voyage,  did  not  exempt  the  undei= 
writers  &om  liability,  as  there  was  no  express  warranty  that  the  sh 
should  continue  English^  and  such  a  warranty  was  not  to  be  implied. 

2.  That  the  loss  upon  the  gold  by  reason  of  the  per  centage  award- 
against  the  owners  by  the  Russian  Consular  Court  was  a  general  avera 
loss  and  recoverable  as  such  under  the  policy,  inasmuch  as 

(1).  The  measure  of  the  loss  being  governed  by  the  law  of  t 
country  where  the  loss  took  place,  the  decree  of  the   Russ^ 
Consular  Court  unappealed  against  was  binding  upon  all  parti_ 
and  this  Court  would  not  inquire  whether  the  proper  law 
applied,  or  whether  the  decree  was  right. 

(2).  A  prudent  uninsured  owner  would  not  have  appealed  agaL     ^^i^Hast 
the  decree  to  the  Court  at  St.  Petersburg. 

(3).  The  loss  was  a  necessary  and  proximate  effect  of  the  peril^^^^^*  <^ 
the  seas. 


H^HIS  action  was  brought  to  recover  the  proport: 
payable  by  the  Marine  Insurance  Company  un< 
a  policy  of  insurance  dated  the  26th  November,  1& 
and  made  between  the  plaintiffs  and  the  Marine 
svarance   Company,  whereby  the  sum   of  10,000/. 
insured  upon  five  boxes   containing   bar   gold  of     t^^e 
value  of  52,000/. 

The  defendant  paid  into  Court  384/.  12*.  3d.,  and  tZie 
plaintiffs  replied  that  that  sum  was  not  sufficient. 

The  cause  came  on  for  trial  before  Cockbum  C.  J.,  *^ 
the  Sittings  in  London  after  Trinity  Term,  1866,  whe/i 


V. 

Smith. 
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a  verdict  was  taken  by  consent  for  the  plaintife  subject       1869. 
to  the  following  case :  —  "^^ 

The  plainti£&  acting  on  behalf  of  and  as  agents  for 
Teffik  Pasha,  the  Finance  Minister  of  the  Sultan  of 
Turkey  in  November,  1858^  made  arrangements  with 
the  owners  of  the  British  steamship  "  The  Dutchman,^' 
then  in  the  port  of  London,  and  about  to  sail  to  Con- 
itantinopk  for  the  conveyance  on  board  the  vessel  from 
London  to  Constantinople  of  five  cases  of  bar  gold  to  be 
consigned  to  7)ffih  Pasha. 

The  plaintifis  thereupon  efiected  with  the  defendant's 
Coaipany^  on  behalf  of  Teffik  Pasha,  a  policy  of  insurance 
dated   the   26th  November,   1858^  to  the   amount  of 
X  0,000/.     ^^On  five  boxes  containing  bar  gold  value 
S2,000/.     The   ship  or   vessel   called   The  Dutchman, 
"^nrhereof  J.  Kavanagh  is  at  present  master,  or  whoever 
^riiall  go  for  master  in  the  said  ship  or  vessel  lost  or  not 
Lost  at  and  from  London  to  Constantinople,  with  leave  to 
^»11  at  Havre  and  intermediate  ports,  including  all  risks 
^Srom,  the  Bank  of  England  until  safely  delivered  to 
'the  consignees  at  Constantinople,**     The  perils  insured 
against  were  of  the  seas,  men  of  war,  fire,  enemies, 
pirates,  rovers,  thieves,  jettisons,  letters  of  mart  and 
countermart,    surprisals,    takings  at  sea,   arrests   and 
detainments  of  all  kings,  princes  and  people  of  what 
nation,  condition  or  quality  soever,  barratry   of   the 
master  and  mariners,  and  all  other  perils,  losses  and  mis- 
fortunes that  have  or  shall  come  to  the  hurt,  detriment 
or  damage  of  the  aforesaid  subject  matter  of  this  insur- 
ance or  any  part  thereof.     And  in  case  of  any  loss  or 
misfortune  it  shall  be  lawful  to  the  insured,  their  factors, 
servants  and  assigns  to  sue,  labour  and  travel  for,  in  and 
about  the  defence,  safeguard  and  recovery  of  the  afore- 
said subject  matter  of  this  insurance  or  any  part  thereof 
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1869.       without  prejudice  to  this  insurance,  the  charges  whereof 
D^^        the  capital,  stock  and  funds  of  the  swd  Company  shall 
Smith.       ^^^^  ^^  proportion  to  the  sum  hereby  insured." 

T/ie  Dutchman  was  on  the  22nd  November  entered 
outwards  at  the  Custom  House  as  a  British  ship  by  the 
name  of  The  Dutchman^  for  the  ports  of  Malta,  Smyrna, 
Constantinople  and  Odessa. 

On  the  27th  November  the  owners  of  The  Dutchman 
executed  a  bill  of  sale  purporting  to  transfer  her  to  a  - 
Russian  Company  called  The  Russian  Steam  Navigation, 
and  Trading  Company,  the  principal  office  of  which  was-- 
at  Odessa.     There  exists  no  means  in  England  of  regis^ 
tering  as  a  Russian  ship,  a  ship  bought  in  England  hy 
a  Russian  subject,  and  in  such  case  according  to  Russian 
law  a  certificate  is  to  be  given  to  the  purchaser  of  the  ship 
by  the  Russian  Consul  General  in  England  entitling  it  to 
all  the  privileges  of  the  Russian  flag.  On  the  29th  Novem- 
ber a  certificate  was  accordingly  signed  by  the  Russian 
Consul    General,   sealed   with    the   consular   seal   and 
delivered   to    the    manager  of   the   Russian  Company 
between  that  day  and  the  sailing  of  the  ship.     The 
certificate  which  recited  that  the  Consul  General  had 
legalized  the  sale  of  "  the  steamship  Dutchman,  hence- 
forth called  Dnieper"  was  to  be  in  force  for  two  years, 
,  to  commence  from  the  27th  November,  1858,  "to  stand 

in  lieu  of  the  regular  patent  conferring  the  privilege 
of  sailing  under  the  Russian  flag,  on  the  express  con« 
dition  of  the  said  ship  Dnieper  going  within  the  aforesaid 
period  into  a  Russian  port  for  the  purpose  of  presenting 
the  certificate  at  the  Custom  House  or  to  the  maritime 
authorities,  if  any,  at  that  port,  and  obtaining  there  in 
exchange  for  this  certificate  the  regular  patent,  and  also 
complying  with  all  the  formalities  prescribed  by  law 
with  regard  to  the  crew  of  Russian  merchant  ships. 


^  same  day  the  crew  were  called  upon  to  sign  fresh 


^*4either  the  plaintiffs  nor  the  defendant's  Company 

w  until  after  the  termination  of  the  voyage. insured 

^^t  The  Dutchman  had  ceased  to  be  an  English  vessel. 

^e  steamer,  with  the  five  cases  of  gold  and  with 

^*-^cr  cai^o  on  board,  sailed  from  London  on  the  8th 

^^cmber,  1868,  and  on  the  4th  January,  1859,  whilst 


Smith. 
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fit>vided  always  that  if  the  said  steamer  shall  not  enter        i869. 

« ^fissian  port  before  the  expiration  of  the  above  men-         j)^,,, 

tioncd  period  of  two  years  she  shall  thenceforth  forfeit 

^I  right  of  navigating  under  the  Russian  flag.'* 

On  the  let  December  the  British  certificate  of  registry 
of  the  vessel  was  delivered  up  at  the  Custom  House  at 
^^oterford,  the  port  to  which  the  steamer  belonged,  and 
cancelled,  the  following  entry  being  made  in  the  registry 
book  by  the  registrar : — 

"Custom  House,  Ist  December,  1858. 
'^  Certificate  of  r^stry  delivered  up  and  cancelled  this 
day,  the  vessel  having  been  sold  to  the  Russian  Steam 
ffamgation  and  Trading  Company  of  Russia. 

(Signed)   /.  W.  Beaumont,  Registrar." 

I'he  five  cases  of  gold  were  loaded  on  board  the 

«teamer  under  a  bill  of  lading  dated  the  4th  December, 

IB68,  in  the  usual  form,  in  which  the  steamship  was 

*^'e<i  The  Dutchman,  *'  now  lying  in  the  port  of  London 

*^^    bound  for   Constantinople,  with  liberty  to  call  "^ 

^^^iTC  ?E?  land  cargo  "SS  passengers  at  Havre,  Gibral- 

and  Malta  and  any  other  ports." 

^n  the  6th  December,  the  ship  was  entered   out- 

s,  and  was  also  cleared  outwards  for  the  same 

of  Malta,  Smyrna,  Constantinople  and  Odessa  as  a 

Mian  vessel  by  the  name  of  The  Dutchman,  and  on 


L 
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1869.  proceeding  on  her  voyage,  was  stranded  on  the  Dohar 
Dent  Asian  Shoal,  which  is  110  miles  from  Constantinople  and 
SmTth.  *^o  miles  and  a  half  from  Gallipolu  Within  about  two 
hours  after  the  ship  had  struck,  the  captain,  finding  that 
the  main  hold  was  fast  filling  with  water,  ordered  the  : 
boats  out,  and  sent  the  chief  ofiicer  with  two  female^ 
passengers  and  the  gold  to  GalUpoH  in  order  to  seel 
assistance  from  the  Russian  Consul. 

The  chief   officer  proceeded  to  GallipoU  and  thei 
landed  the  five  cases  and  deposited  them  on  the  sam»* 
day  in  the  care  of  the  Russian  Vice  Consul  at  that  poi 
The  gold  remained  in  his  charge  for  twelve  days, 
fees  demanded  upon  delivering  it  up  were  2i  per  ceu' 
upon  its  value. 

In  the  same  boat  the  captain  sent  a  letter  for 
Lamb,  who  had  been  agent  at  Constantinople  for  tfae 
former  owners  of  the  vessel,  and  who  afterwards 
acted  there  for  the  Russian  Steam  Navigation  and 
Trading  Company  and  also  to  the  Russian  Consul  at 
GallipoU,  informing  them  that  the  vessel  was  stranded 
and  requesting  assistance.  The  assistance  asked  for  was 
sent  and  arrived,  but  at  the  time  the  gold  was  deposited 
at  the  Russian  Consulate  at  GallipoU  no  expenses  had 
been  incurred  in  saving  the  ship  or  any  part  of  her 
cargo. 

On  the  5th  January,  1859,  R.  Greek,  the  commander  of 
the  steam  tug  Defiance,  arrived  at  the  ship,  having  been 
sent  to  her  assistance  with  the  mate  and  a  shipwright 
by  the  Bussian  Consul  at  GaUipoli,  and  on  the  same 
day  he  held  a  survey,  which  was  reduced  into  writing. 
It  strongly  recommended  that  as  much  of  the  cargo 
as  possible  should  be  taken  off  the  decks  and  out  of  the 
holds  immediately,  in  order  to  save  as  much  of  it  as 
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P^^^ible,  and  to  enable  measures  to  be  taken  for  the 

^^  ving  of  the  steamer.  ^^ 

On  the  8th  January  H.  Lamb,  with  T.  N.  Black,  Lloyd! $ 
^Setit  at  Constantinople,  and  a  Russian  official  known  as 
^l*e  Jtussian  Harbour  Master,  arrived  in  the  steam  tug 
'^J^fph  from  Constantinople  at  the  scene  of  the  wreck. 
I«i  €!onsequence  of  the  prevailing  bad  weather  it  was  not 
'^^xitil  the  1 1th  January  that  a  survey  of  the  steamer  could 
^^«  held  by  them,  after  which  survey  the  captain  entered 
^xito  an  agreement  with  R.  Greek  for  saving  such  cargo 
^«  iras  then  on  board  and,  if  possible,  the  hull  of  the 
^^eamer.     This  agreement  was  approved  of  and  signed 
"^  H.  Lamb  as  agent  of  the  ship.     Under  this  agree- 
^^ent  a  considerable  quantity  of  goods  and  also  some 
of  the  hull,  stores  and  rigging  of  the  ship  were 
and  landed. 
On  the  14th  January  Lamb,  on  his  return  to  Con- 
't€MTktinople  from  GalltpoH,  addressed  a  letter  to  the  Rus- 
n  Consul  General  at  the  former  port,  stating  that  he 
landed  a  quantity  of  goods  and  the  five  cases  of 
Sold  and  deposited  the  same  in  the  custody  of  the  Vice 
^^onsul  at  Gallvpoli^  and  requesting  that  the  Vice  Consul 
ight  be  authorized  and  enjoined  to  hold  at  his  disposal, 
else  at  the  disposal  of  Captain  Kavanagh,  the  five 
of  gold  as  well  as  the  goods  which  might  be  saved. 
I^he  five  cases  of  gold  were,  in  fact,  landed  and  de- 
puted at   Gallipoli,  without  any  intervention  on  the 
P^  of  Lamb. 

On  the  same  I4th  January  Lamb  signed  an  under- 

^^ng,  as  agent  of  the  Russian  steamer  The  Dnieper, 

^  be  responsible  to  the  General  Consulate  of  Russia 

^^^  all  the  charges  and  expenses  of  the  Consulate, 

Wh  at  Constantinople  and  at  Gallipoli,  with  reference 
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1869.  ^  tb^  steamer  and  cargo,  and  to  make  a  note  of  the 
"^^  goods  saved  before  his  arrival  at  GalUpdU  through 
g  ^*  the  intervention  of  the  Vice  Consul  at  GalUpoK  and 

Jourdan,   the   representative  at   Constantinople  of  the 
French  Insurance  Company ,  in  order  that  they  might 
receive  what  they  were  entitled  in  law  to  claim.     Both 
these  documents  were  sent  by  the  Consul  to  the  Russiai 
Ambassador,  who  instructed  the  Vice  Consul  at  Gallipoh 
to  deliver  the  boxes  and  merchandise  to  Lamb.     Lai 
thereupon  proceeded  to  Gallipoli  and  brought  the  fiv^ 
cases  of  gold  to  Constantinople,  in  the  steamer ''  Kertch^. 
a  vessel  belonging  to  the  Russian  Steam  Navigation  a\ 
Trading  Company y  the  freight  charged  upon  the  gold 
the  Company  being  at  the  rate  of  one  quarter  per 
He  deposited  the  gold  with  the  Russian  Consul  Gknei 

On  the  21st  January  Lamb  applied  to  the  Cou^^^hb^uI 
General  for  authority  to  deliver  to  the  respectS^  tc 
owners  the  merchandize  and  objects  of  value  recovei 
from  the  wreck  of  the  steamer  on  payment  of  a  pi 
sional  contribution  of  twenty  per  cent.,  in  order  to 
wholly  or  in  part  the  expenses  incurred  and  to  l^e 
incurred  for  the  salvage,  until  the  average  was  defini^i^^^'j 
regulated  in  conformity  with  the  laws  and  the  usag^^  of 
the  Consulate  under  the  jurisdiction  of  which  the  ves^'^' 
was  placed.  On  the  following  day  the  authority  appli^^ 
for  was  granted. 

At  the  request  of  Lamb  the  Imperial  Consulate  ^^ 
Russia^  in  the  presence  of  Captain  Kavanagk  and  t9^^ 
representatives  of  the  French  and  English  Insuran^^^ 
Offices,  nominated  four  surveyors,  three  of  them  beii^^S 
maritime  experts,  in  order  to  verify  minutely  in  ar--^ 
visible  parts  the  condition  of  the  vessel,  its  machiner^^' 
and  accessories,  and  to  average,  if  possible,  the  loiae^^ 
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^^^  after  communication  with   the    parties  in  their        lSij9. 
'^Pectiye  capacities  to  report  their  opinion  whether        '^^ 
^*c  steamer  was  capable  of  being  raised,  and  to  suggest       suitr. 
**e  measures  to  be  taken ;  and  their  appointment  was 
^'nmunicated  to  T.  N.  Black,  LhytTs  Agent  at  Con- 
^^^^^Uinopk^  and  F.  JourdaUy  the  representative  there  of 
^e  French  Insurance  CompanUi. 

On  the  28th  January  Lamb  was,  at  his  own  request, 

Appointed  by  the  Imperial  Consul  General  of  Russia 

^^^irator  of  the  ship  and  its  cargo,  so  that  he  might 

^^  in  the  best  way  for  the  interests  of  the  owners  thereof 

^^d  of  the  partis  interested  therein. 

On  the  3Ist  January  a  report  was  drawn  up  by  the 

Purveyors,  which  recommended  that,  on  account  of  the 

Expense  of  the  operations  necessary  for  setting  the  vessel 

afloat,  the  attempt  should  not  be  made.    Lamb  delivered 

"Various  merchandize  to  the  respective  consignees  on 

payment  of  the  provisional  contribution,  and  on  the 

^'^  February  the   Ottoman  Bank,  having  received  in- 

airnctions  from  the  Ottoman  Minister  of  Finance,  in- 

'bfiiied  Lamb  that  they  held  at  his  disposal  the  sum  of 

^O^lOOi  as  provisional  contribution  on  the  value  of  the 

®^e  cases  of  bullion  valued  at  50,500/.,  such  contribution 

^  be  ascertained  and  settled  on  the  adjustment  of  the 

S^neral  average  of  which  he  was  to  furnish  a  legalized 

»py,  and  they  requested  him  to  deliver  to  them  the  five 

of  bullion  against  the  transfer  of  the  relative  bill 

lading. 

The  five  cases  of  gold  were  accordingly  delivered  to 
^^e  Ottoman  Bank,  who  carried  the  10,100/.  or  20  per 
^^^t  upon  the  gold  to  the  credit  of  an  account  with  the 
^orator  in  their  books. 

The  bank  also  signed  the  airerage  bond,  by  which 

VOL.  X.  s  B.  &  s. 


£.    8. 

^. 

1    0 

0 

1  10 

0 
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18G9.       they^   as  consignees^  undertook  to  pay  the  expens 
"^^        incurred,  "  and  to  submit  to  the  general  and  particuU 
g  ^-  average  to  be  drawn  up  either  here  or  at  LondonJ' 

The  whole  of  the  expenses  incurred  in  relation  to 

gold,  from  the  time  of  its  being  sent  ashore  in 

ship's  boat  to  the  time  of  its  being  duly  delivered  to  t~ 

bankers  of  the  Turkish  government,  amounted  to 

sum  of  1183/.  lU. 

The  following  are  the  particulars  of  these  expenses  ^ 

Porters  for  carrying  cases  from  the  ship's 
boats  to  the  Consulate 

Quarantine  fees 

Watchmen  for  watching  gold  at  the  Con- 
sulate .  •  •  •         15    0  0 

The  Vice  Consul  for  loss  of  time,  travel- 
ling expenses,  &c.         .  •  •        24  11  ^ 

The  Vice  Consul's  charge  for  keeping  the 
gold  for  twelve  days    .  .  .     1010    0  ^ 

Porters  for  carrying  cases  to  landing  place 
on  their  being  reshipped  to  Constanti- 
nople .  •  •  • 

Linen  sacks  for  cases 

Boat  hire  on  reshipping   • 

Sundries  .... 

Freight  and  expenses  on  conveyance  of 
gold  from  Gallipoli  to  the  bank  at  Con- 
stantinople        ....       126    5 

£1183  11 


1     0 

0 

0  15 

0 

1  10 

2  O 

0 
0 

On  the  4th  March  the  Russian  Consul  General, 
the  application  of  Lamb,  appointed   three  experts 
classify  and   determine  the  averages  of  the 
steamer  and  cargo^  that  being  the  practice  at  Con^^^^^^^ 
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^^^le  in  case  of  the  wreck  of  any  ship  not  being        1869. 


Dent 

The  first  information  relative  to  the  steamer  arrived        smTth 
^^  England  in  February  1859^   and  the  plaintiffs^  on 
Setting  the  news  of  the  loss^  immediately  communicated 
the  information  to  the  underwriters. 

On  the  5th  March,  Lodge,  the  Secretary  of  the 
J^arine  huvrance  Company,  was  appointed  to  act  on 
behalf  of  all  the  Insurance  Companies  and  underwriters 
^^ho  had  insured  the  five  cases  of  gold.  On  the  same 
^Hy  the  underwriters  informed  the  plainti£b  that  they 
<^nsidered  that  the  Russian  Consul  General  had  made 
^^  unjust  and  excessive  claim  on  the  consignees  of  the 
S^ld  at  Constantinople,  which  it  was  their  intention  to 


On  the  4th  AprU  Lodge  wrote  and  sent  to  Black,  Lloyds 

^ent  at   Constantinople,  a  letter  informing  him  that 

the  underwriters  had  resolved  not  to  recognize  the  acts 

^f  the  curator ;  and  that  owing  to  the  very  uusatisfac- 

^^  manner  in  which  claims  of  a  like  nature  had  been 

^^alt  with  at  Constantinople,  it  had  been  agreed  between 

the  owners  of  the  ship  and  the  other  parties  interested, 

^l^t  all  questions  directly  or  indirectly  growing  out  of 

^e  wreck  off  GaUipoli  should  be  settled  and  adjusted  in 

After  the  4th  April  the  plaintiffs  did  not  further 
^^tcrfere  in  the  matter  until  the  year  1861. 

Lodge  did  all  in  his  power  to  have  the  adjustment  of 

^^^  arerage  made  out  in  England,  and  caused  notice  to 

^  given  to  lAoydHs  agent,  Lamb,  the  Russian  Consul, 

^^d  the  persons  appointed  to  adjust  the  average,  that 

^^  adjustment  would  be  recognised  unless  made  out 

^^^cording  to  English  law  and  practice. 
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1869.  On  the  22nd  February,   1861,   the  experts  gai 

Dg„T        "  Judgment  on  average  statement/'  which,  after  a  s 
Smith        ^^^^  of  facts,  contained  the  following  paragraphs  u 
the  heading  "  Law." 

'^Whereas  the  disaster  which  befel  the  stei 
Dnieper^  alias  Dutchman,  at  Dohan  Asian  near  Gall 
so  far  from  constituting  a  case  for  an  arrangemei 
averages,  is  one  requiring  a  settlement  of  salvage, : 
much  as  the  vessel  being  entirely  lost,  all  the  steps 
trouble  taken,  and  all  the  expenses  incurred  could 
no  other  object  in  view  than  that  of  recovering 
cargo  and  the  remains  of  the  vessel  after  the  attei 
to  set  it  afloat  again.  That  consequently  the  gei 
amount  of  the  salvage  expenses  should  be  divided 
three  head^,  one  comprising  the  expenses  prop^  ol 
salvage  of  the  effects  and  remains  of  the  vessel,  the  ( 
those  exclusively  incurred  for  the  salvage  of  the  ci 
and  the  third  the  expenses  in  common,  that  is  tc 
those  incurred  at  the  moment  of  the  mishap  with 
view  of  saving  the  ship  and  the  cargo,  the  expc 
referred  to  under  the  third  head  to  be  divided  in 
proportion,  and  to  be  added  partly  to  the  expense 
the  first  head,  namely,  to  the  charge  of  the  remaii 
the  vessel,  and  partly  to  those  of  the  second  1 
namely,  to  the  charge  of  the  goods  recovered. 

"  Whereas,  with  respect  to  the  recovery  of  the  g 
forming  the  cargo  of  the  wrecked  vessel,  the 
urgency  at  the  moment  of  the  disaster  of  anxic 
labouring  to  effect  a  salvage  creates  a  necessary  j 
nership  amongst  all  the  owners  of  the  goods  i 
saved,  with  reference  to  the  contribution  to  the  expc 
of  recovering  said  goods  that  contribution  shoulc 
duly  levied  in  proportion  to  the  value  of  the  g 
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'wovered  without  reference  to  the  greater  or  lesser        1869. 
amount  of  expense  required  by  any  part  of  the  goods         ^^ 
compared  with  others,  because  the  community  of  danger        smTth 
^d  the  community  of  interest  in  the  salvage  constitute 
tte  basis  of  equality  of  the  silent  and  necessary  partner- 
ship in  question.  In  effect  at  the  moment  of  the  disaster 
efforts  are  made  to  recover  whatever  can  be  saved,  and 
there  may  be  goods  more  easy  of  recovery  and  at  less 
<^  whilst  more  trouble  is  requisite  for,  and  conse- 
QQently  more  expense  incurred  in,  the  salvage  of  other 
goods;  but  that  is  an  incident  which  cannot  lead  to 
Uy  deduction,  because  the  salvage  partnership  being 
constituted  at  the  very  moment  the  shipwreck  occurs, 
And  consequently  before  the  salvage  operations  com- 
tnence,  whatever  may  be  the  nature  of  those  operations, 
^  that  has  been  done  in  connection  with  that  necessary 
partnership  should  be  regulated  in  conformity  with  the 
basis  of  the  partnership  itself,  said  basis  requiriag  that 
the  expenses  be  in  common  and  divided  amongst  the 
owners  of  the  goods  saved  in  proportion  to  the  respeo 
tive  Talue  of  said  goods. 

^Whereas  the  contribution  towards  the  salvage  ex- 
penaes  is  due  by  virtue  of  a  real  event,  one  of  the 
^▼antages  of  those  who  have  incurred  those  expenses, 
^asiDuch  as  the  goods  have  been  saved  through  said 
^peases,  without  any  other  consideration  with  respect 
^  the  owners  of  the  goods,  it  results  that  the  salvage 
S^ods  or  the  produce  thereof  in  case  of  sale,  should  be 
Iidd  as  security  for  that  class  of  creditors,  and  as  in 
the  case  of  average  it  is  the  opinion  of  all  the  writers 
^^  law  that  the  action  of  contribution  is  real,  such  is 
the  case  also   with    respect  to   salvage,   for  in   both 


262  EASTBR  TERM. 

1869.       instances  the  sacrifices  and  the  expenses   have  be 
j)^g^       incurred  for  the  purpose  of  saving  the  objects  in  questic 
BuiTB  '*  Whereas  in  this  particular  matter  five  cases  cc 

taining  ingots  of  gold  of  the  value  of  50,540/.  w( 
among  the  salvage  goods  of  The  Dnieper,  that  amov 
should,  according  to  the  principles  already  pointed  o 
contribute  towards   the  total  amount  of  the  cost 
salvage  of  the  goods.'' 

By  this  document  they  found  that  the  value  of  I 
cargo  saved  other  than  the  gold  amounted  to  the  si 
of  12,1547.  7s.  2^.,  and  that  the  total  expenses  of  savi 
the  cargo,  in  which  they  included  the  expenses  relati 
to  the  five  cases  of  gold,  and  a  commission  of  1  per  ce 
to  Lamb  on  the  value  of  both  the  gold  and  the  otl 
cargo,  amounted  to  5381/.  16s.  7d.,  and  to  this  sum  tl 
added  under  the  head  of  legal  expenses  1767 L  9s.  € 
making  a  total  of  7149/.  6^.  Id. 

The  following  are  the  particulars  of  the  sum 
17671.  9s.  6d:  £.    s. 

Russian  Consulate  Fees  •  •  13    0 

To  agents  of  English  and  French  assurers 

i  per  cent,  on  the  assessments   .  .     313    5 

To  the  three  regulating  or  assessing  Judges 
li  per  cent,  on  the  amount  of  the  assess- 
ments ....     939  16 
To  barrister  for  consultation,  attendance  at 

sittings,  &&,  i  per  cent  .  .    313    6 

To  the  accountant  for  drawing  up  the  state- 
ment ....     156  12 
Copyist  for  4  copies  .  .  .      30    0 
To  the  exchange  where  the  meetings  were 

held  .  .  .         1  10 
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The  experts,  having  decided  that  the   gold  should        1869. 
foirni  a  contributory  interest  in  the  same  manner  as  the         "^^ 
i'«3t  of  the  cargo,  assessed  the  sum  of  5762/.  8«.  7^  as        «  ^• 
tbe  rateable  proportion  of  the  sum  of  7149/.  6s.  Id.^ 
payable  by  the  gold. 

On  the  28th  February  the  judgment  was  ratified  or 
homologated  by  the  Russian  Ambassador  at  Constan- 
tincpk. 

It  was  admitted  that  had  the  ship  remained  under 

the  English  flag,  the  adjustment  of  any  general  average 

or  salvage  chaises  would  have  been  made  out  according 

to  English  law  and  practice,  and  none  of  the  per  centage 

commissions  charged  under  the  head  of  legal  expenses 

would  have  been  incurred.     These  per  centage  commis- 

uoDs  were  charged  upon  the  value  of  such  interests  as 

the  experts  found  to  be  contributory  interests. 

The  ship  was  stranded  within  the  jurisdiction  of  the 
port  of  Constantinople. 

Oq   the    15th    August,    the    Turkish    Minister    of 

^iiance  addressed   a  letter  to  the  plaintiffs  on   the 

•object  of  the  deposit  of  10,100/.,  requesting  them  to 

^^pel  the  assurers  to  remove  the  sequestration  which 

^^^y  had  put  upon  the  6841/.  17*.  5rf.  lodged  in  the 

^^^man  Bank,  so  that  it  might  be  handed  over  to  the 

''Minister  of   Finance  without   delay  by  the   Ottoman 

^^^k,  and  to  recover  through   the  same  parties  the 

^^her  3258/.  2s.  7d.,  which  the  curator  of  the  vessel 

*^ichman  had  levied  on  the  deposit  of  10,100/, 

llis  was  sent  by  the  plaintiffs  to  Lodge,  who  replied, 

•^ting  that  the  underwriters  did  not  consider  them- 

^ves  liable  for  anything  like  the  sum  of  8258/.  2s.  7d. ; 

^^  the  contrary  were  disposed  to  look  upon  it  in  a  great 

^^grec  as  an  item  for  which  the  shipowners  were  liable 
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1S69.  ^  arising  firom  the  change  made  in  the  nationality  of 
the  veaael  subsequent  to  the  shipment  and  insurance 
of  the  gold. 

A  copy  of  this  letter  was  forwarded  by  the  pluntifib  <4 
to  the  Turkish  Minister  of  Finance. 

The  curator  had  drawn  out  at  this  date  against  hi^ 
credit  of  10,10021  at  the  Ottoman  Bank  sums  amounting 
to  82581  2s.  7d.f  and  was  called  upon  as  such  curator 
of  the  Russian  Consul  to  account  for  the  balance. 

On  the  16th  November,  1868,  upon  a  petition  pr^ 
sented  to  the  British  Supreme  Consular  Court  at  Corm" 
stantinopk,   by    the  Russian  Consul  General   against 
Lamb,   as   curator  of  the  steamship  Dnieper,  he  was 
ordered  to  pay  two  sums  out  of  the  10,100/.  to  the 
Russian  Consul  General.     The  balance  of  10,100iL  re- 
maining in  his  hands  was  paid  over  by  him  to  the 
Minister  of  Finance,  Teffih  Pasha. 

The  Court  was  to  be  at  liberty  to  draw  any  inference 
of  fact  that  a  jury  might  have  drawn. 

The  proportion  in  respect  of  the  sum  insured  by  the 
defendant's  Company  of  the  money  charged  upon  the 
gold  and  paid  by  Lamb  was  1108/.  Ss.  3d.,  which,  after 
deducting  the  sum  of  384/.  I2s.  Sd.  paid  into  Court, 
left  a  balance  of  723/.  lis.  Od.,  still  claimed  by  the 
plaintiffs  and  unpaid,  together  with  interest. 

Copies  of  the  documents  referred  to  were  to  be  deemed 
part  of  the  case. 

Depositions  taken  at  Constantinople  under  a  commis- 
sion and  the  vivS  voce  examination  of  witnesses,  includ- 
ing advocates  practising  in  the  Consular  Courts  at  Gm- 
stantinopkf  and  average  staters,  were  also  to  be  deemed 
part  of  the  case.  The  substance  of  the  depositions  and 
evidence  was  as  follows : 
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Sj  the  capitulations  with   Turkey,  each  Consulate        1869. 
an  exclusive  jurisdiction  over  its  own  subjects  and         ly^^ 
▼essels  carrying  its  flag,  and  the  same  is  administered       smith 
in  their  respective  Courts  or  Consulates.    In  regulating 
average  losses  and  salvages  by  any  vessel  except  English^ 
it   is  the  usage  at  Constantinople  to  follow  the  law  pre- 
scribed by  the  Code  de  Commerce  Frangais.  The  French 
and  Russian  codes  are  nearly  the  same. 

£ach  consulate  has  its  own  mode  of  procedure.     In 

the  Russian  Courts  in  case  of  wreck,  occasioning  a  case 

of  salvage,  the  Russian  Chancellerie  appoints  a  curator, 

▼hose  duty  is  to  superintend  the  salvage  operations  and 

to   pay  all  the  expenses  incurred,  to  sell  the  goods,  if 

ueceasary,  or  to  deliver  to  the  consignees  their  goods,  if 

the  consignees  will  accept  them,  on  their  undertaking  to 

P^y  the  contribution  to  the  expenses,  which  shall  be 

uxed  by  the  reglement  against  the  merchandize.    When 

^'  the  operations  are  concluded  the  curator  applies  to 

^^  Hussian  Chancellerie  for  a  commission,  consisting  of 

^"^  persons  generally,  to  be  appointed  to  regulate  the 

^^^age,  with  the  assistance  of  an  avocat,  the  agents  for 

^   underwriters  also  intervening.     The  reglement  is 

^^   deposited  in  the  Consulate,  homologated  by  the 

^^hority  and  sent  for  execution  with  all  the  authority 

^  judicial  sentence. 

'^le  parties  interested  or  their  representatives  have, 

^  ^  Russian  case,  eight  days  within  which  to  give  notice 

^  Appeal,  and  then  six  months  within  which  they  must 

^^  a  petition  at  St.  Petersburgh.     In  case  of  no  appeal 

*'*^^  sentence  or  judgment  is  definitive  and  binding  upon 

^  parties  in  all  Consular  Courts  at  Constantinople. 

One  of  the  advocates  stated  that   general  averages 

^^t^  adjusted  according  to  the  law  of  the  country  whose 
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flag  the  ship  carries,  excepting  as  r^ards  the  fees  o^^^^ . 
the  adjusters,  solicitors,  Sec.,  which  wer3  governed  h^  ^^ 
local  usage. 

If  the  ship  had  remained  under  the  English  flag  t^^^ 
average  or  salvage  loss  would  have  been  adjusted  accoK^^. 
ing  to  the  rules  of  the  British  Supreme  Consular  Coi]^:r^^ 
and  these  percentages  would  not  have  been  incurred. 

The  law  applied  in  the  r^glement  or  adjustment  vas 
correct  according  to  the  French  law  and  jurisprudence, 
arts.  350,  369,  381  and  885  of  the  Code  de  Commerce^ 
Maritime.      With  regard   to  the  contribution,  it  wa^ 
rightly  applied,  because  in  cases  of  wreck  a  natural 
partnership  is  formed  between  the  owners  of  the  goods, 
and  the  damage  being  common  to  all  the  merchandise 
all  indiscriminately  ought  to  contribute  according  to  its 
value  as  saved ;  whether  goods  of  small  value  are  saved 
at  great  expense,  or  goods  of  large  value  are  saved  at 
small  expense,  all  have  to  contribute  pro  ratS.     The 
case  of  The  Dnieper  was  a  case  of  salvage  and  not  of 
average,  and  there  being  no  special  clause  in  the  Code 
de  Commerce  for  costs  of  salvage,  it  was  by  assimilation 
to   general    average   that   the   salvage   expenses  were 
settled ;   in   case   of  salvage   there    is   no   community 
between  ship  and  cargo,  but  there  is  a  community  o 
interests   between  all  the  goods   alone  and  this  is  a 
general  principle  of  law. 

The  question  for  the  opinion  of  the  Court  was,  whethe 
the  defendant's  Company  were  liable  under  the  policy  fo 
the  sum  of  723/.  Us.  Od. 

If  the  Court  should  be  of  opinion  in  the  aflSrmativ 
judgment  was  to  be  entered  for  the  plaintiffs  for  tha-  ^ 
sum  with   such   interest,  if  any,  as  the   Court  miglm-^ 
direct. 


^^ 
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^Vattdn  fVUkams  {English  Harrison  with  him),  for  the        1869. 

plaiiiti£b. — First.  It  must  be  contended  for  the  under-         ^^^ 

writers  that  the  change  in  the  nationality  of  the  ship  ^• 

from  English  to  Russian,  after  the  date  of  the  policy, 

amounted  to  a  deviation  or  an  alteration  of  the  risk 

which  vacated  the  policy.      But  an  alteration  in  the 

place  of  the  voyage^  if  it  is  within  the  limits  of  deviation 

defined  by  the  policy,  though  it  may  increase  the  risks 

of  the  adventure,  is  not  a  deviation  which  vacates  the 

policy.     In  the  present  case,  if  the  ship  had  remained 

English  the  large  demand  for  contribution  would  not 

liave  been  made ;  but  the  question  is  whether  there  is  in 

the  policy  a  warranty  against  that  alteration  in  the  risk. 

The  ship  belonged  to  the  port  of  fVaterford,  and  was, 

W'hen  the  policy  was  effected,  in  the  port  of  London ; 

there  is,  however,  no  line  of  traders  between  H'aterford, 

-London  and  Constantinople.    That  she  was  insured  by  the 

x^ame  of  "  Dutchman^*  is  not  material.     In  Clapham  v. 

Cologan  (a)  Lord  Ellenborough  said,  p.  383,  ^'  the  mere 

^^<^ng  the  ship  by  an  English  name  could  not  amount 

^  a  warranty  or  representation  that  she  was  English." 

VCockbwrn  C.  J.     In  that  case  there  was  no  change  in 

^bc  nationality  of  the  ship :  Lord  Ellenborough  added,  "  If 

^^  premium  would  be  governed  by  the  ship*s  nation- 

^fy,  the  underwriters  must  ask  for  information ;   they 

^^t  not  trust  to  the  ship's  name.''     Here  if  they  had 

Squired,  they  would  have  learnt  that   the  ship  was 

'^^hsh.'l    There  the  underwriters  were  misled  by  the 

^tlue.    In  this  policy  there  is  no  express  warranty  that 

^be  ship  shall  be  of  any  particular  nationality,  or  that 

^he  ownership  shall  not  be  changed,  and  such  a  warranty 

^^ght  not  to  be  implied  ;  for  the  plaintiffs  have  no  coii- 

(rt)  3  Camp.  382. 
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1869.       trol  over  the  ownership  of  the  vessel.     Clapham  v.  Colo- 
5»HT        9^^  (^)  w*^  acted  upon  in  Jwerback  v.  Lidgett^  Sittings  at 
Smith.       Guildhall  after  H.  T-  1868,  coram  Hannen  J.     In  Eden  4 
V.  Parkison  {b)  the  ship  insured  was  warranted  **  a  neutralV 
ship  and   neutral  property/'     Subsequently  hoBtiliti< 
commenced  beween  the  English  and  the  Dutch  ;  and  th< 
ship  being  captured  it  was  held  that  the  underwriters 
liable  as  there  was  no  warranty  that  the  ship  and  cargt? 
should  continue  neutral.     [Sir  George  Honyman^  contra. 
In  2  Amould  Insurance^  572,  note  1,  3rd  ed.^  by  Mac- 
lachlan,  the  editor  observes  that  Eden  v.  Parkison  is  no 
longer  law^  as  Mr.  Amould  had  shewn,  ante  p.  118.] 
The  mai^nal  note  in  2  Doug.  732  is  not  in  its  entirety 
borne  out  by  the  decision.     The  principle  of  the  decision 
is  that  the  warranty  did  not  extend  to  a  change  in  the 
neutral  character  of  the  ship  and  cai^o  produced  by 
external  circumstances.     \^Lush  J.     That  is   the  pro« 
position   stated   in   Mr.  Amould* s   book,   p.  572,   3rd 
e^L.,  '*  All  property  warranted  neutral  must,  at  the  com- 
mencement of  the  risk,  be,  and,  as  far  as  depends  on  the 
assured  or  his  agents,  must  continue  till  the  end  of  it, 
to  be  neutral-owned.^']     It  cannot  be  contended  that 
there  was  any  concealment  by  the  assured,  for  they  had 
no  knowledge  of  the  intended  change  in  the  nationality 
of  the  ship,  and  it  was  made  after  the  insurance  was 
effected. 

Secondly.  The  policy  or  contract  of  indemnity  as  to 
its  nature,  obligation  and  construction,  is  to  be  inter- 
preted according  to  English  law :  Don  v.  Lippmann  (c). 
'ITie  Peninsular  and  Oriental  Steam  Navigation  Company 
v.  Shand{d)f  which  only  to  a  certain  extent  recognizes 

(«)  3  Camp,  382.  (6)  2  Doug.  732. 

{c)  5  a.  #•  F.  1.  (d)  3  Moo.  P.  C.  a  A'.  5.  272. 
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the  role  stated  ia  Story  on  the  Conflict  of  Laws ^  ch.  viii.,        1869. 
5  280,  p.  854,  6th  ed.,  viz.,  that  "  where  the  contract  is,         Dbht 
either  expressly  or  tacitly,  to  be  performed  in  any  other       smitu. 
place,  there  the  general  rule  is,  in  conformity  to  the  pre- 
sumed intention  of  the  parties,  that  the  contract,  as  to 
its  Talidity,  nature,  obligation,  and  interpretation,  is  to 
be  {[OFemed  by  the  law  of  the  place  of  performance.*' 
Wliat  law  governs  the  interpretation  of  a  contract  is  a 
question  of  fact  to  be  decided  by  the  Court,  and  this 
explains  the  passage  in  Story.     Suppose  two  Frenchmen, 
during  a  temporary  visit  to  London^  conclude  a  negotia- 
tion already  opened,  and  draw  up  a  contract,  it  could 
iiot  be  contended  that  it  was  to  be  interpreted  by  English 
l^^w,  e.g,,  as  to  whether  vis  major  was  an  excuse  for  non- 
P^^^brmance  of  it     On  the  other  hand,  if  the  Frenchmen 
^^^^  frequently  in  England^  and  the  contract  were  in 
S^iieral  and  familiar  use  in  England^  English  law  would 
^^^em  it 

^he  contract  in  the  present  case  is  to  indemnify  the 
^^tidants  from  certain  losses  which  might  befall  the 
^^Id  daring  its  conveyance  in  the  ship,  whatever  might 
her  nationality,  through  foreign  seas  and  to  a  foreign 
of  destination.    It  was  in  the  contemplation  of  the 
ies,  and  within  the  terms  of  the  contract,  that  the  ship 
^ht  be  wrecked  within  the  jurisdiction  of  the  port  of 
'<^9^tantinopU  ;  and  that,  if  she  happened  to  be  of  some 
^^her  nationality  than  English,  the  ship  and  goods  iu- 
^Ured,  and  the  remainder  of  the  cargo  might  be  com- 
pelled by  the  local  law  to  contribute  to  the  loss  sustained 
^^    proportions,  and  upon  principles  varying  according 
U>  the  place  and  according  to  the  nationality  of  the  ship; 
^ust  as  much  as  it  was  in  their  contemplation  that  the 
^Q^her  she  might  encounter  would  differ  from  that  of 
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1869.  By  construction  of  law  or  usage  the  assured  is  en— 

Dent  titled  to  recover  for  general  average^  though  it  is  no! 
Smith.  stated  in  the  books  under  what  term  in  the  poHcy  it  ia 
recoverable.  The  law  of  general  average  was  established 
before  insurance  was  thought  of.  GrotiuM  supposes  the 
origin  of  it  to  be  found  in  the  Rhodian  law^  whereas  the 
origin  of  insurance  is  disputed  between  London  and 
Antwerp.  In  Mumford  v.  The  Commercial  Insurance 
Company  (a)  it  was  held  that  the  increased  freight^  which 
the  assured  was  obliged  to  pay  by  reason  of  the  capture 
of  the  ship^  was  a  direct  and  unavoidable  consequence  ol 
the  capture  and  detention  of  the  goods^  and  therefore 
recoverable  upon  the  principle  laid  down  by  Pothier. 
Traiik  du  Contrat  d' Assurance,  chap.  1^  sect  ii.  62^  (sec 
(Euvres  de  Pothier,  par  Bugnet,  torn.  5,  p.  284)^  "Al- 
though the  loss  which  contribution  causes  to  the  assnred 
be  a  loss  which  he  does  not  suffer  in  the  goods  insured 
yet  as  he  suffers  it  in  relation  to  those  goods,  and  ic 
consequence  of  a  peril  of  the  sea,  the  insurer  ought  tc 
bear  the  loss  and  indemnify  the  assured.'' 

In  the  language  of  the  policy  there  is  a  distinctioo 
between  losses  sustained  and  perils  insured  against ;  the 
former  include  actual  loss  and  damage  and  xnoneft 
spent  to  save  the  subject  matter  from  the  perils  insured 
against.  The  policy  does  not  mention  average,  eithei 
particular  or  general,  nor  particular  charges ;  but  these 
are  constructive  losses,  which  are  recoverable  provided 
they  are  attributable  directly  to  a  peril  insured  against 
by  the  policy ;  Kidston  v.  The  Empire  Marine  Insurana 
Company  {Limited)  (i),  pL  3,  The  Great  Indian  Pemn- 

(a)  5  Johns.  U.  S,  262. 

(b)  H.  #  /?.  431 ;  affirmed  on  appeal,  36  L.  J,  C.  P,  156;  L.  n.2C,P 
357. 
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A2  Railway  Company  v.  Saunders  (a),  and  Booth  v.         18G9. 
G€M.ir  (6),  having  decided  that,  in  the  case  of  insurance       ~^m 
opon  goods,  particular  charges  and  expenses  not  in-       Smith. 
curred   to   avert  a  peril   insured   against   cannot  be 
I'ecovered  under  the  suing  and  labouring  clause. 

The  next  question  is,  whether  the  loss  which  was 
sc^stained  is  covered  by  the  policy.    The  owner  of  the 
goods  was  bound  to  contribute  according  to  the  law  of 
the  place  where  the  loss  happened  or  at  the  port  of  dis- 
cliarge,  and  thus  the  obligation  is  founded  not  on  con- 
tract but  on  the  maritime  law,  by  reason  of  the  com- 
munity of  the  danger  in  which  the  ship  and  cargo  were 
placed;   Simands  v.    White  (c).      Whether  the  under- 
writers are  liable  for  the  loss  sustained  depends  on  what 
was  done  and  with  what  authority.    All  the  witnesses 
A^vted  that,  in  the  case  of  a  ship  meeting  with  a  mis- 
fortone,  the  statement  and  adjustment  of  average  losses 
*^d   salvage    amongst    the    parties    interested    must» 
^^^<H>rding  to  the  capitulations  of  the  European  nations 
^ith  Turkey^  be  subject  to  the  Consulate  of  the  nation 
^Ooae  flag  the  ship  carried,  and  that  all  the  Consulates 
^^cept  the  EngUth  adopt  the  Code  de  Commerce  Mari- 
^^e  de  France.    The  Russian  Consular  Court  has  a 
I^^culiar  mode  of  procedure,  which  was  followed  in  the 
^^"Q^ent  instance ;  and,  the  judgment  not  having  been 
appealed  against,  is  binding  on  all  parties.     Though  it 
^^justs  the  salvage  in  a  mode  different  from  that  which 
"^ould  be  adopted  by  English  average  staters,  the  under- 
waters are  bound  by  it,  for  the  law  of  the  place  where 
^ae  disaster  happens  governs  the  liability  of  the  under- 

(a)  1  S.  ^  A  41 ;  affirmed  in  errcM*,  2B.^  8,  266. 

(A)  15  C.  B.  K  8.  291.  (c)  2B.^C.  805. 
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1869.  writer  as  to  the  amouut  of  eontribation.  In  fValpok  v, 
DvNT  -Ewer  (a),  which  was  an  action  on  a  policy  on  bottonuy 
SmVtb.  ^7  ^^^  plaintiff,  who  had  been  compelled  to  contribute 
to  an  average  loss  on  goods  in  a  Danish  ship  decreed  bjr 
the  Court  of  Capenhayen,  Lord  Kenyan  held  that  he  wis 
entitled  to  recover^  though  the  EngUth  law  does  not 
recognize  particular  average  on  bottomry.  In  Neunnan  t. 
Cazalet{b),  before  Buller  J,,  the  underwriters  were  heU 
liable  to  pay  more  than  by  the  law  of  England  conU 
have  been  demanded,  evidence  being  given  of  a  nsagi 
in  London  to  pay  according  to  the  settlement  of  genera 
average  in  the  Commercial  Court  of  Pisa.  In  Power  t 
Whitmore  (c),  it  was  held  that  the  plaintiff  could  110 
recover  against  the  underwriter  contribution  to  a  genera 
average,  which  he  had  been  compelled  by  a  decree  of  1 
foreign  Court  to  pay,  but  which  by  the  law  of  thi 
country  could  not  have  been  demanded ;  but  the  jadg 
ment  seems  to  have  proceeded  on  the  absence  of  an; 
evidence,  such  as  was  given  in  Newman  v.  Cazalet,  Lon 
Ellenborough  observing,  p.  151,  **  the  general  laws  aui 
practice  supposed  to  authorise  this  demand  of  genera 
average  being  only  recited  in  the  terms  of  another  jadg 
ment  against  the  assured,  and  not  alleged  or  proTei 
as  a  fact  in  this  present  case,  and  which  recital  ii 
the  judgment  we  are  of  opinion  is  not  a  competen 
medium  of  proof  for  that  purpose/'  In  Strong  ▼.  7% 
New  York  Firemen  Insurance  Company  {d),  decided  it 
1814,  a  question  arose  respecting  an  average  adjuatec 
at  Lisbon^  in  which  the  apportionment  there  upon  thi 

{a)  Park  on  Ituurance,  ^9,  7th  ed.  898,  8th  ed.  bj  HUd^ard, 
(b)  Park  on  Inniranee,  630,  7th  ed.  900;  8th  ed.  by  Bikfyard, 
(e)  41^,4-8,  141.  {d)  11  Johns,  U.  8.  S23. 


> 
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iiStmit  contributory  interests  was  different  from  what        1869. 

^  voold  have  been  by  the  laws  of  New  York^  and  it  was         dekt 

^  that  the  Lisbon  apportionment  was  binding  upon 

^  pirties  in  New  York     And  in  Loring  v.  The  Nep- 

^^on  Luurance  Company  {a),  decided  in  ISSS,  Shaw  C.  J., 

^^dhrering  the  opinion  of  the  Court,  after  stating  that 

^be  assured  was  bound  by  the  hiw  and  usage  of  the 

pert  of  destination,  the  proper  place  of  adjustment,  and 

*^efering  to  Simonds  v.  H'hiU  (A),  said,  p.  413-4,  «  But  it 

dcies  not  necessarily  follow,  that  because  the  assured  is 

^ond  to  pay  a  certain  general  average,  as  between  himself 

•^  other  contributory  interests,  therefore  he  is  entitled 

*^  itcover   it  of  the  underwriter  upon  his  policy  of 

^'^rance.     The  latter  will  depend  upon  the  nature  and 

of  the  contract,'^  i.  e.  of  insurance.   He  then  cited 

▼.  The  New  York  Firemen  Insurance  Company  {c) 

•^d  proceeded  *'  In  general  it  is  to  be  presumed,  that  both 

^^e  assured  and  the  underwriter  are  acquainted  with  the 

^^ture  of  the  business,  in  respect  to  which  they  contract, 

^'^^t  they  are  acquainted  with  the  customs  and  usages  of 

^*^^t  bufliuess,  and  consent  to  conform  to  them,  unless 

^^K^ere  be  some  stipulation  to  the  contrary.     It  is  well 

^xiown  therefore  to  both  parties,  that  the  assured  may 

uB.we  to   pay,  in  respect   to   losses  insured    against, 

S^neral  averages,  that  these  averages  may  be  adjusted 

lAnroid,  and  that  the  assured  will  be  bound  by  such 

iMdjustment,  although  in  making  it  conformably  to  the 

\aw  and  usage  of  the  places  where  made,  both  the  sum 

^  ^  oontributed  and  the  contributory  interests  may  be 

^""^"oated  upon  principles,  varying  from  those  which 

P'^  at  the  place  where  the  contract  of  insurance  is 

(«)  90  Pick.  3fas$,  411.  (b)  2  B.  #  C.  805. 

{e)  UJokns.  U.S.92S. 

^1-  X.  T  B.   S?  S. 
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1869.  made.  It  se^md  to  follow  as  a  necessary  consequence 
Dbkt  that  when  the  assured  has  incurred  a  general  aTerag( 
Smith.  loss  within  the  perils  insured  against,  when  such  loss  bai 
been  adjusted  at  the  proper  place,  and  in  a  mode  con 
formable  to  the  law  and  usage  of  such  place,  and  whe 
the  assured  has  thus  become  bound  to  pay  and  has  pai 
such  loss,  he  is  entitled  to  recover  it  of  the  underwrite 
although  the  contributory  interests  have  been  estimate 
upon  a  principle  different  from  that  of  the  place  wbe 
the  policy  was  underwritten.*'  Power  v.  ff'hitmore  (( 
is  not  referred  to.  [Lush  J.  The  law  there  laid  doi 
as  to  a  case  of  general  average  is  consistent  with  Pan 
v.  fVhitmore.]  One  of  the  advocates  refers  to  Arts.  35 
369,  381  and  885  of  the  Code  de  Commerce,  livre 
Du  Commerce  Maritime,  Des  Assurances,  as  govemi: 
the  decree  of  the  Russian  Consular  Court.  [Cocktu 
C.  J.  There  is  no  authority  in  the  French  code 
that  sort  of  solidarity  between  all  the  owners  of  i 
goods  on  board  a  ship  in  case  of  wreck  which 
assumed  by  the  judgment.]  If  the  Russian  Consul 
Court  has  taken  a  wrong  view  of  the  French  law,  tb 
Court  is  not  a  Court  of  appeal  to  correct  it.  In  Stk 
vens  and  Benecke  on  Average,  ed.  1833,  with  Notes  h 
PhilUps,  271,  the  question  *' Whether  underwriters  ai 
liable  for  claims  of  general  average,  as  adjusted  in 
foreign  country,  and  according  to  the  laws  of  that  coon 
try ;  or  whether  they  are  liable  only  for  losses  of  thi 
nature  as  adjusted  according  to  the  laws  and  usages  c 
their  own  country,''  is  considered  and  the  cases  reviewed 
and  in  note  (a),  by  the  editor,  p.  279,  it  is  said,  '*Th 
contract  of  insurance  like  every  other  is  expoiffide 
according  to  the  laws  of  the  place  where  it  is  madi 

(a)  4  JIf.  #  &  141. 
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Bnt  as  far  as  the  stipulations  of  the  contract  come  under        1869. 

the  jarisdiction  of  the  laws  and  tribunals  of  foreign         Dm 

ooQDtries,  and  are  adjudicated  upon  or  settled  according        Smith. 

to  the  laws  of  such  countries,  the  parties  ought  to  be 

boond.    This  is  the  general  doctrine  in  such  case,  and 

it  is  particularly  laid  down  by  Lord  EUenbarough  in  the 

CMC  of  Power  V.  fVhitmore  (tf),  cited  above  in  the  text, 

in  respect  to  an  average  contribution.     Most  of  the 

cases,  though  not  all,  in  which  the  claim  arising  on  a 

tbreign  adjustment  has  been  rejected^  are  cases  in  which 

cither  the  loss  contributed  for  in  the  foreign  adjustment 

vas  not  insured  against  in  the  policy,  according  to  the 

coostmction  put  upon  it  in  the  place  where  it  was  made ; 

or  it  did  not  appear  that  the  foreign  adjustment  was 

>Dade  according  to  the  laws  of  the  foreign  port ;  or  it 

^  appear  that,  in  respect  to  the  claim  in  question,  and 

^  subject  insured  in  the  policy  on  which  the  claim  was 

'^e,  the  assured  had  not  been  compelled  to  settle,  and 

'^  not  actually  contributed  abroad,  on  the  basis  of  the 

^feign  adjustment/' 

Sir  George  Honyman  {Mellish  and  Lodge  with  him), 

^^  the   defendant. — ^The  gold   was   landed  in  safety 

^^d  deposited   in  the  custody  of  the  Russian  consul 

t^^re  any  expenses  were  incurred  in  saving  the  rest 

^  the  cargo,  and  therefore  was  not  liable  to  a  general 

^▼erage  contribution,  and  Lamb,  who  was  agent  of  the 

^powner,  got  the  gold  by  means  of  the  false  statement 

tkat  he  had  landed  the  gold,  whereas  it  had  been  landed 

^the  captain.     [Cockburn  C.  J.    Lamb  was  agent  for 

^he  lUp^  and  therefore  he  and  the  captain  represented 

^ne  same  interests.     The  Russian  consul  might  have 

(«)  4M.f8.  141. 
T   2 
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1869.       treated  the  goK)  as  liable  to  general  average  contribution ; 
D^Y        and  if  it  had  remained  in  his  custody  the  whole  matter 
Smith        must  have  been  referred  to  the  Russian  Consular  Court.][ 
Then  the  question  is^  whether  the  law  of  the  country 
by  which  the  gold  has  contributed,  can  be  enforoec^ 
against  the  underwriters  to  a  policy  effected  in  EngUanc, 
on  an  English  ship.     According  to  English  law  as  wefe 
as  the  general  maritime  law  the  plaintifflB  would  not  l^ 
liable  to  the  greater  part  of  these  charges ;   Simonds  ^ 
White  {a\  per  Lord  Tenterden,  Job  v.  Langton{b),  Monm 
V.  Jones  {c\  2  Amould  on  Insurance,  799,  3rd  ed.    [CVe] 
hum  C.  J.  In  a  case  of  the  saving  of  portion  of  the  goo^d 
on  board,  and  the  ship  afterwards  going  to  pieces,  reaftoi 
dictates  that,  as  in  general  average  losses,  the  owner  o 
goods  lost  by  reason  of  their  landing  being  postponed 
should  have  contribution  from  the  owner  of  goods  which 
on  account  of  their  greater  value  were  first  saved.]  If  no 
attempt  had  been  made  to  save  the  ship  and  the  res^ 
of  the  cargo,  the  owners  of  the  gold  would  have 
in  exactly  the  same  position.     The  opinion  stated  b] 
fome  of  the  advocates  that  in  cases  of  wreck  a  natonS- 
partnership  is  formed  between  the  goods,  and  all  bsv^ 
to  contribute  one  with  the  other,  which  is  adopted  in 
the  judgment,  is  contrary  to  the  principle  laid  down  in 
Emerigon  on  Insurances,  ch.  xii.,  sects.  41^  42^  p.  478y 
by  Meredith.  "  *  Damages  happening  to  the  merchandise 
through  shipwreck  are  particular  averages  for  account  of 
the  owners,'  art.  5,  tit.  Des  Avaries.     The  owner  of  the 
shipwrecked  vessel,  and  the  owners  of  the  goods  lost  in 
the  shipwreck,  cannot  claim  contribution  from  those  who 
have  had  the  good  fortune  to  save  their  effects ;  because 

(o)  2B.i  C.  806.  811.  {h)  6  r.  #  ^.  779. 

(<?)  7  E,^B.  523. 
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the  loss  that  both  have  suffered  has  not  procured  the        1SG9. 
common  safety :  Amisste  navis  damnum,  collationis  con-         ^^^ 
sortio  noQ  sarcitur  per  eos,  qui  merces  suas  naufragio        ^  ^' 
liberBTcrant;  nam  hujus  sequitatem  tunc  admitti  placuit, 
cam  jactfls  remedio,  caeteris  in  communi  periculo,  salvft 
^yi,  ooDsoltum  est.     It  is  the  same  with  this  case  as 
with  a  fire;  he  who  saves  his  own,  saves  it  for  himself: 
Com  depressa  navis,  aut  dejecta  esset,  quod  quisque  ex 
^  suum  servasset,  sibi  servare  respondit,  tanquam  ex 
'Doendia    *  After  the  shipwreck/  says  Cleirac^  '  there  is 
^0  contribution  to  be  made  between  the  merchandize 
'^yered  and  fished  out  of  the  water,  and  that  lost ;  but 
•■ttve  qui  pent'    'Chi  salva/  says  Casaregis,  'salva; 
^  perde,  perde/    The  doctors  treat  the  question,  whe 
^^r  in  such  case  I  ought  to  save  the  thing  deposited 
^th  me  rather  than  my  own.     It  seems  that  it  is  not 
^'^.meable  to  think  first  of  oneself:  Prima  charitas  sibi. 
^^cre  is  nothing  to  prevent  an  agreement  in  the  begin- 
^^<^,  that  in  case  of  shipwreck  all  that  is  saved  shall 
1^^   oommou  to  the  vessel  and  cargo.''     [Lush  J.  If  this 
^'^le  an  action  for  contribution  the  authorities  in  the 
-E*:»^A  law  would  be  in  favour  of  the  defendant.]     The 
lim^lrility  of  the  underwriters  should  be  determined  by 
^^Hsh  law.  In  2  Phillips  on  Insurance,  §  1414,  p.  163, 
ed.)  referring  to  the  different  modes  of  adjusting 
^▼erage  contribution,  it  is  said,  "  Underwriters  are  liable 
^^  i^mburse  to  the  assured  the  contributions  made  by 
^^i>^  ui  general  average  losses,  in  conformity  to  the  laws 
^^  the  place  to  which  the  jurisdiction  of  the  adjustment 
^longs,  and  where  it  is  made,  and  could  have  been 
^^forced,  so  far  and  in  proportion  as  the  contributory 
^^ue  is  insured  by  the  policy,  and  the  peril  whereby 
^^^  aferage  is  occasioned  is  insured  against.     It  has 
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1869.       been  made  a  question^  whether  the  insurers  are  boimd 
Dekt        by  an  adjustment  of  a  general  average  made  in  a  fordgn 
Sni'tb.       P^^     ^^^  reasons  have  been  given  why  they  should 
be  bound  by  such  an  adjustment ;  Firstly,  the  mast^ 
is  obliged  to  adjust  the  average  at  a  foreign  port  of 
delivery,  and  since  the  insurers  have  the  advantage  of 
its  being  adjusted  more  favourably  to  themselves  tban 
it  would  have  been  in  the  place  where  the  policy  i> 
made,  they  ought  to  be  subject  to  the  risk  of  its  being 
adjusted  more  unfavourably;  secondly,  where  the  adjust- 
ment is  made  under  an  order  of  Court,  the  decree  of  a 
Court,  on  a  subject  of  which  it  properly  has  jurisdiction, 
ought  to  be  conclusive  upon  the  parties.''  After  referring 
to  decided  cases,  he  continues,  p.  167,   "There  is  » 
diversity  in  the  effect  of  a  foreign  adjustment  in  respect 
to  the  parties  interested  in  the  respective  subjects;  firsi^ 
in  merely  varying  the  proportions  of  the  contributio 
by  different  interests,  for  losses  or  expenses  that 
equally  the  subject  of  general  average,  both  in  the  pb 
of  destination  and  in  that  of  making  the  policy ;  oi 
second,  by  bringing  into  general  average  what  by  thi 
laws  of  the  place  where  the  policy  is  made  is  particular^ 
average,  and  vice  versfi;   or,  third,  by  bringing  into^ 
general  average  losses  or  expenses  which  are  neither  '^ 
general  nor  particular  average  in  the  place  where  the 
policy  or  bills  of  lading  or  charterparty  were  made." 
And  p.  168,  *^In  respect  to  the  third  case,  namely, 
where  a  loss  is  included  in  a  general  average  in  one 
country  which  is  not  insured  against  in  the  policies  of 
another,  the  underwriters  in  the  latter  certainly  ought 
not  to  be  liable  to  indemnify  the  assured  against  the 
proportion  of  a  foreign  adjustment  of  such  a  loss.     The 
construction  of  the  policy,  as  of  any  other  instrument, 
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'« uodoabtedly  regulated  by  the  laws  of  tli§  place  where        i869. 

'^  's  made.     If  a  kind  of  loss  included  in  a  general 

•^erage  ia  expressly  excluded  from  the  risks  assumed 

V  the  underwriters  they  certainly  are  not  liable  for 

'^ ;  and  if  it  is  excluded  by  the  legal  construction  put 

opon  the  instniment,  it  does  not  appear  why  the  same 

'consequence    should   not   follow.      Accordingly,   in    a 

Louisiana  case,   where,  under  a  policy  upon  a  vessel 

from  A^  Orleans  to  Hamburg,  the. assured  claimed  a 

I088  by  carrying  a  press  of  sail  to  keep  off  a  lee-shore, 

alleging  that  it  was  a  subject  of  general  average  by  the 

naage  at  Hamburg^  the  port  of  destination,  the  claim 

rejected^  on  the  ground  that,  by  the  law  of  Louisiana, 

mling  to  which  the  contract  must  be  construed,  such 

a  I088  was  not  recoverable,  either  as  general  or  particular 

average;'*    Skiff  v.    Louisiana    State   Insurance    Com- 

P^^y  (a).  In  2  Parsons  on  Insurance  and  General  Average^ 

PP*  360-366,  after  stating  the  reasons  why  a  foreign 

^justment  is  binding  on  shipowners  and  shippers,  it  is 

•*id:  "But  if  these  reasons  are  sufficieut  to  make  a 

'oreign  adjustment  final  between  owners  and  shippers, 

^ther  principles  may  well  come  in,  when  another  party 

^^^es  in,  and  that  is  the  insurers  of  ship  or  cargo.    Tlie 

^^Jitract  of  insurance  is  made  between  parties,  one  of 

^^om,  the  promising  party,  has  a  permanent  location. 

*^^    that  place  he  enters  into  the  contract,   there   he 

'^^^ives  his  premium,  and  there  he  will  make  whatever 

Payment  the  contract  requires  him  to  make.     No  rule 

^^  the  law  of  place  is  more  generally  recognized,  or 

^ore  firmly  established,  than  that  the  contract  must 

(a)  6  Mariin  Louis.  N.  S.  629. 
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1869.        be  governed  by  the  law  of  the  place  where  it  is  made 
j)^„        and  is  to  be  performed.    We  may  suppose  a  ship  and 
Smith.       Cargo  owned  in  one  country,  bound  to  a  second  country, 
and  insured  in  a  third.    Now  if  a  peril  insured  against 
compels  the  ship  to  incur  heavy  and  various  expenses, 
these  must  be  distributed  upon  the  ship,  or  the 
or  the  insurer  of  the  ship  or  of  the  cargo.     The  thre^^^se 
countries  of  home,  insurance,  and  destination  may  hav^  ne 
three  systems  of  law   by  which  this  distribution  i — ^s 
regulated.     Let  us  further  suppose  an  adjustment  <      if 
this  made  at  a  foreign  port,  and  this  may  be  the  po: 
of  final  destination.     It  tnay  be  certain  that  the  own 
of  all  these  interests  are  bound,  in  reference  to 
other,  by  this  adjustment   But  when  one  of  them  com 
to  his  insurer,  may  he  not  say,  I  must  be  governed 
the  law  of  my  place,  as  to  the  obligations  im 
upon  me  by  my  contract  made  here?    And  if,  in 
case  supposed,  the  insurer  profits  by  the  difference 
the  laws,  and  therefore  does  not  assert  this  home  pn 
ciple,  as  it  may  be  caUed,  may  not  the  insured  ir 
suffers  from  this  difference  assert  it  in  his  own  behalf  ^^ 
And,  p.  368, ''  At  the  same  time,  we  by  no  means  asa^^^  ^ 
that  insurers  are  bound  by  a  foreign  adjustment,  in    ^^^ 
respects.     Where  there  is  a  foreign  adjustment  of  *^B^ 

• 

contributions  by  the  several  interests  for  a  loss  whicl^  ^ 
the  subject  of  general  contribution  in  both  countri^^^ 
the  several  interests  must  -be  bound  by  the  distributi^^" 
of  these  contributions,  determined  by  the  law  of  ^-^^ 
place  where  the  adjustment  is  made.    But  if  the  genj^^^'^^ 

• 

average  law,  at  the  place  of  adjustment,  includes  witl^  '^ 
that  average,  and  therefore  gives  a  right  of  contribuW^^'' 
for,  a  loss  which  in  the  home  port  would  be  particu? 
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treng^  or  a  partial  loes^  we  should  say  that  the  owDer        1869. 

receirbg  this  contribution  cannot  claim  of  the  insurers         ^mIt 

^ke  whole  of  his  partial  loss,  without  deducting  what  he        sulm 

^  itceiyed  by  way  of  contribution ;  for  this  makes  his 

'^  80  much  less.    But  for  the  residue  the  insurers 

^oald  be  bound  to  him.     And  if  the  insured  was  held 

^  ft  foreign  port  to  pay  contribution  for  a  loss,  against 

^aich,  by  the  home  construction  of  the  policy,  he  is  not 

'Qsured,  the  insurers  would  not  be  bound  by  this  foreign 

^"JQstment  to  repay  to  him  this  contribution.     We  do 

^ot  consider  what  we  have  said  as  stating  any  exceptions 

^  ^e  general  rule;  nor  are  we  sure  that  a  rule,  resting 

^^  f^T  as  authority  is  concerned,  on  one  case,  but  applied 

^^  We  know  in  another,  should  be  regarded  as  an  ex- 

**Ption.     This  rule  is,  that  where,  in  a  foreign  adjust* 

^^^t  of  an  average  loss,  certain  contributory  claims  are 

^^^led  to  the  party  suffering  the  loss,  which  claims  would 

allowed  to  him  at  home,  the  insurers  at  home  cannot 

that  the  foreign  adjustment  of  the  loss  is  so  far  con- 

^%ive  against  the  insured,  and  in  their  favour,  that  he 

^^   ^«t  entitled  to  indemnity  from  them  for  any  items  of 

^^^^  denied  him  by  that  adjustment'^  The  proposition  in 

"^    J^hSHps  OH  Insurance,  §  1415,  p.  169,  3rd  ed.,  is  the 

verse  of  that  for  which  the  defendant  contends  :  ''  If, 

the  statement  of  a  general  average  at  the  foreign 

of  destination  in  the  case  of  an  American  ship,  a 

^^^«^ge  by  the  shipowner  is  excluded,  which  would  have 

^>eeii  included  at  the  home  port,  the  insurers  of  the  ship 

^^  the  home  port  are  liable  for  the  ship's  proportion  of 

^^e  exdaded  item,''  that  is,  the  underwriter  undertakes 

^  py  according  to  the  law  of  the  country  where  the 

P^%  was  made.     [Cochburn  C.  J.    The  judgment  of  a 
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18G9.        Court  of  competent  jurisdiction  has  decided  that  the 
j)^        gold  should  contribute :  we  cannot  sit  on  appeal  from 

Sm'itu.  ^^]  '^^^  ^^^  ^^^^  *^^*  ^  foreign  Court  has  pronounced 
this  to  be  general  average  is  not  sufficient ;  unless  it  is 
shewn  that  the  judgment  of  that  Court  is  in  accordance 
with  the  law  and  usage  of  the  country,  the  underwriter^ 
who  is  no  party  to  the  suit  in  which  the  judgment  was 
pronounced,  is  not  bound  by  it ;  Powtr  v.  fVhitmare  (a), 
recognised  in  Simonds  v.  fVkite  {b\  [Mellor  J.  In 
Power  V.  M'hitmore  there  was  no  evidence  beyond  the 
judgment,  and  the  Court  would  not  take  for  granted  that 
it  was  in  accordance  with  the  law  of  the  country  and 
therefore  could  not  hold  it  obligatory.  Hayes  J.  What 
is  the  law  in  a  foreign  country  is  in  the  nature  of  a  ques- 
tion of  fact.]  In  order  to  render  the  underwriter  liable  it 
must  be  shewn  that  the  owner  of  the  gold  was  rightfully 
compelled  to  pay  the  contribution  ;  Stevens  and  Benecke 
on  Average^  with  Notes  by  Phillips^  pp.  272^  **  On 
the  other  hand  it  cannot  be  denied,  that  in  many  places 
statements  of  general  average  are  made,  not  only  by 
individuals  but  even  by  persons  authorized  for  that 
purpose,  and  by  tribunals  of  commerce,  which  are  in 
direct  opposition  not  only  to  the  general  principles,  but 
even  to  the  very  laws  of  the  country  where  they  are 
made ;  and  the  parties  too  easily  acquiesce  in  such 
adjustments  when  the  loss  arising  from  them  falls  net 
upon  themselves  but  upon  their  underwriters.  The 
proper  way,  therefore,  to  do  justice  to  all  parties,  seems 
to  be,  to  admit  such  foreign  statements  of  general  average 
only  to  which  the  assured  was  obliged  to  submit,  and 
which  are  made  according  to  the  well  known  laws  and 

(n)  4  M.  4'  S.  141.  (h)  2  B.  4-  C.  805.  810. 
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^tablished  usages  of  the  place  of  discharge ;  and  if  any        1869. 
'^^'stake  has  occurred  to  the  injury  of  the  assured,  which 


Smito. 


Deht 
"^  might  and  ought  to  have  opposed,  to  correct  the       ^J[-^ 

«tatenient  according  to   the  law  of  the  place  of  dis- 

cbarge/'     And  this  is  in   accordance  with   Power  v. 

^^hitmore  (a).     In  2  Amovld  an  Insurance,  p.  821,  8rd 

®^-,    it  is  said,  "With  regard  to  the  second  question, 

*>a.mely,  whether  the  underwriter,  in  this  country,  is 

*^ound  by  a  foreign  adjustment,  there  is  not  the  same 

^Oanimity ;  but  still,  upon  general  reasonings  and  from 

^*ie    tenor  of  the  few  judicial  decisions  upon  it  in  this 

^^oixntry,  the  true  rule  appears  to  be  this :— 1.  That  the 

"•^Kkdcrwriter  is  in  all  cases  bound  by  a  foreign  adjust- 

t  of  general   average,  when  it  is  rightly  settled 

rding  to  the  laws  and  usages  of  the  foreign  port : 

.  But  that,  unless  it  is  clearly  proved  to  have  been 

t^tied  in  strict  conformity  with  such  laws  and  usages, 

is  not  bound  thereby  in  any  case  in  which  he  would 

be  bound  in  this  country/'    Therefore  the  onus  is 

tbe  plaintiffs  to  shew  that  this  adjustment  was  made 

^^^c^rdiDg  to  the  law  administered  in  the  Russian  Con- 

K^^lar  Court.     One  of  the  advocates  stated  that  general 

^"^^rages  were  adjusted   according  to  the  law  of  the 

^^^^^*iitry  whose  flag  the  ship  carried,  excepting  as  regards 

^^   fees  of  the  adjusters,  solicitors,  &c.,  which  were 

SovetTied  by  local  usage. 

^U  Trimbey  v.  Vignier  {h\  which  was  an  action  by  the 

^Ider  of  a  promissory  note  made  in  France  and  indorsed 

^^r©  in  blank,  the  opinions  of  foreign  advocates  upon 

^^  point  of  French,  law  involved  in  the  case  appearing 

^  be  contradictory,  the  Court  referred  to  the  Code 

(a)  4  AT.  #  5.  141.  {h)  1  Bing,  N.  C  101.  158. 
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1809.  d^  Commerce  in  order  to  form  their  own  judgment. 
DiwT  [  W2/W11  Williams. — In  that  case  there  was  no  judgment 
Smith       of  a  foreign  Court.]     [CocAAiim  C.  J.     The /V^ncA  and 

Russian  codes,  (livre  it,  tit.  12,  art  4119  of  the  French        «Vj& 

compared  with  art.  812  of  the  Russian,  in  the  Cancor-     ^..^^ 

dance  entre  Us  Codes  de  Commerce  Etrangers  et  k  Code  de  ^^^^ 

Commerce FrangaiSyf^r  Saint-Joseph,  Paris,  1851,pp.90-l,^  ^  .j 

which  is  a  very  good  collection  of  the  codes  of  commerc^^^^ni^ 

of  different  countries,)  do  not  differ  as  to  the  order  iiar^S-in 

which  different  portions  of  the  cargo  should  be  saved  -Esri; 

viz.,  that  in  case  of  jettison  it  is  the  duty  of  the  captai  f-^o 

to  see  that  the  goods  of  the  greatest  bulk  and  least  valic^we 

are  thrown  overboard  first.     But  there  is  no  power  f—  in 

the  captain  to  prevent  one  owner  from  saving  his 

at  the  expense  of  another  owner.     I  am  informed 

Russian  authority  that  the  Russian  code  is  amend 

and  a  fresh  code  published   from  time  to  time. 

neither  code  however  is  provision  made  for  the  case 

which  the  whole  cargo  cannot  be  saved,  and  one  part 

sacrificed  for  the  benefit  of  the  rest     The  persons 

drew  up  this  judgment,  treating  the  case  as  one  of 

vage  and  not  of  general  average,  appear  to  have  adopi 

the  provision  made  for  the  case  of  jettison.]     Furtfa*. 

the  persons  who  drew  up  the  judgment  were  appoin 

to  settle  general  average:   they  had  no  authority 

charge  salvage;   and  therefore  their  judgment  is 

binding  upon  the  underwriters.    Also  the  assured  mi 

have  appealed  from  the  judgment  to  the  Court  at 

Petersburffh,   and   if   erroneous,   it   would    have 

reversed.     [Lush  J.    If  the  appeal   was  unsuccesa^^ "^ ' 

would  the  underwriters  have  been  willing  to  pay?]  Tl*    '^^ 

would  have  been  liable  under  the  suing  and  labou 

clause. 
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A  change  in  the  flag  of  the  ship,  made  without  the        ^869. 
ioowledge  and  assent  of  the  underwriters  after  the  — 


Dbxt 

^osurance,  does  not  alter  their  liability.     There  is  an  ▼• 

•      ,  Smith. 

'Qiplied  warranty  that  the  underwriters  shall  not  be 
^'ed  upon  to  pay  more  than  they  were  liable  to  at 
^^e  time  the  insurance  was  effected.  In  1  Amould 
^'^  Jnsurance,  831,  8rd  ed.,  it  is  said,  •'  It  is  an  im- 
pKed  condition  of  the  policy,  that  the  ship  nanaed 
^*ierein  should  not,  after  the  commencement  of  the 
^  be  changed  without  necessity  or  the  consent  of 
underwriters ;  for  any  unnecessary  or  unsanctioned 
nge  of  the  ship  produces  an  alteration  of  the  risk 
,  and,  therefore,  exempts  them  from  liabi- 
;''  and  in  note  1  he  refers  to  Emerigon^  c.  xii.  s.  16, 
1)  pp.  410-426,  and  Pothier,  Traite  d" Assurance^ 
68,  69,  70,  71.  The  perils  of  the  seas  were  aggra- 
^Vfli.t;cd  by  the  change  in  the  nationality  of  the  ship 
^«:aV»jecting  the  owner  of  the  goods  to  these  charges.  The 
edy  of  the  plainti£b  may  be  against  the  shipowner 
the  contract  in  the  bill  of  lading  for  not  delivering 
gold,  the  non-delivery  being  caused  by  his  voluntary 
in  parting  with  the  ownership  of  the  vessel, 
liastly.  The  liability  of  the  gold,  which  remains  in 
specie,  to  pay  for  the  salvage  of  other  goods  is  not  a 
^^oeasary  nor  a  proximate  effect  of  the  perils  of  the  seas, 
^nd  therefore  not  a  loss  to  which  the  underwriters  are 
liable;  De  Vaux  v.  Sahador  {a).  ICocUum  C.  J.  As 
^^  owners  of  the  gold  could  not  get  it  without  paying 
^  contribution,  it  is  practically  a  loss  by  perils  of  the 
^^»  ai  much  as  if  the  ship  had  been  wrecked  on  the 
^'^^^'iti  of  an  inhospitable  country,  according  to  the  law 

(a)  AA,fE.  420.  431-2. 
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1869.       of  which  the  wreck  became  the  property  of  tiie  State^^* 
Dbmt       -'^^A  J«    By  reason  of  the  wreck  the  peraoos  io  wh( 
Sm^ith.       custody  the  gold  was  deposited  had  the  opportunity 
making  these  charges,  and^  if  they  had  never  given 
np,  there  would  have  been  a  total  loss.     The  gold  wi 
withheld  from  the  owners  by  a  vis  major;   it  does  n( 
signify  on  what  pretence  it  was  withheld.] 

Wathin  ffilliams,  in  reply. — The  argument  that  thei 
is  a  remedy  against  the  shipowner  is  idem  per  ide. 
for  if  the  risk  is  increased  the  loss  is  within  the  polic] 
Suppose  the  plaintiffs  appealed  against  the  judgment 
it  was  affirmed^  it  would  still  be  contended  that  they  we^^K=z-ie 

bound  to  shew  that  the  judgment  of  the  Court  of  appe "al 

was  well  founded  in  law ;  or^  if  the  judgment  was  reverse^^ad, 

the  assured  could  not  have  thrown  the  expenses  of  t^^^^Be 

appeal  on  the  underwriters.     ^Cockbum  C.  J.     If  t^^HHie 

judgment  had  been  reversed  the  gold  would  have 

freed.]  •  Moreover  the  plaintiffs  left  the  matter  in 

hands  of  the  underwriters^  and  Lodge^  who  represent 

the   underwriters,  did  not  suggest  that   there   shoi 

be  an  appeal,   and   therefore  adopted    the   judgm^ 

The  object  of  the   clause   frequently  introduced  ii 

policies  to  the   effect   that  general   average  shall 

paid  according  to  foreign  statement,  if  so  adjusted, 

to  meet  the  case  of  a  statement  made  by  average  stal 

not  authenticated  by  the  adjudication  of  a  foreign  Co^ 

The  case  of  Power  v.  fVhitmore  (a)  is  questionable, 

it  is  not  necessary  to  impugn  its  authority  in  the 

case,  for  here  is  abundant  evidence  that  the  decree        ^^ 

the  Russian  Consular  Court  was  in  accordance  with   ^^^ 

law  and  usage  at  Constantinople. 

(a)  4  3f.  #  A  141. 
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CocKBUAN  C.  J.     I  am  of  opinion  that  our  judgment        1869. 
should  he  given  for  the  plaintiffs.     The  -case  has  been         Jiint 
tttremely  well  argued  on  both  sides,  and  the  subject       smitb 
has  been  exhausted,  so  that  no  advantage  would  arise 
from  our  taking  time  to  consider.     The  principles  on 
^hich  we  ought  to  decide  are  clear. 

The  plaintiffs  effected  a  policy  of  insurance  on  a 
^^antity  of  gold,  to  be  conveyed  from  London  to  Con- 
^^^intiuapk  by  the  Dutchman^  and  in  consequence  of  that 
•hip  having  been  wrecked,  and  the  gold  having  thus  got 
iQto  the  hands  of  the  Bassian  authorities,  they  have  been 
compelled  to  pay  a  large  per  centage  in  order  to  get  the 
gold. 

The  first  ground  taken  by  the  defendant  was  that 

^l^e   insurance  upon   the  gold  was  effected  when  the 

^^^^Uehman  was   an  English   ship,   and  that  after  the 

**^Urance  was  effected  her  nationality  was  changed; 

^*^^^  she  was  sold  to  Russian  owners  and  became  a 

'^^^^sian  ship ;  the  consequence  of  which  was,  that  when 

**^  was  wrecked  within  the  Turkish  waters,  she  and  her 

^^^•l^  came  under  the  jurisdiction  of  the  Russian  con- 

^^^te  at  Constantinople^  by  virtue  of  subsisting  treaties 

ween  Russia  and  Turkey, 

"llie  policy  is  an  insurance  generally  upon  the  gold 

le  conveyed  to  Constantinople  by  this  particular  ship ; 

there  is  no  assertion  that  the  ship  is  an  English 

p,  or  any  stipulation  that  it  shall  continue  to  be  such. 

en  are  we  called  upon  to  imply  such  a  stipulation  ? 

e  change  of  the  nationality  of  the  vessel  was  not  the 

of  the  plaintiffs,  or  a  matter  within  their  control. 

Xt  might  take  place  without  any  intervention  of  either 

'^^c  assured  or  the  insurer.     It  must  be  taken  to  be 

^^e  of  the  things  which  are  possible  and  incidental  ia 
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1869.        the  case  of  such  a  policy;  and  therefore  a  condition 
Dkjit        against  its  occurrence  is  not  to  be  implied. 
Smith.  ^  ^  ^^^  second  ground,  I  agree  with  the  learned 

counsel  for  the  defendant,  that  we  must  consfeme  this 
policy  according  to  the  law  of  England;  but  according 
to  that  law,  the  insurer  is  liable  to  pay  for  a  loss  occa- 
sioned by  any  of  the  perils  insured  against;  and  then 
we  come  to  the  real  question  in  the  case,  namdyj 
whether  the  loss  on  the  gold  by  reason  of  the  pei 
centage  which  the  owners  of  it  had  to  pay,  in  ordei 
to  get  it,  is  a  loss  by  any  of  the  perils  insured 
against. 

The  facts  lie  in  a  very  narrow  compass.  The  ahif 
having  become  a  Russian  ship  was  wrecked  in  Turkuk 
waters.  The  gold,  the  subject  matter  of  this  insurance; 
was  saved  by  being  immediately  sent  on  shore  in  one  oi 
the  ship's  boats,  which  was  conveying  two  female  passen* 
gers,  the  captain  thinking  it  best  to  save  this  portion  d 
the  cargo,  which  was  by  far  the  most  valuable  part,  and 
on  account  of  its  small  bulk  the  most  easily  saved*  He 
deposited  it,  or  caused  it  to  be  placed  in  the  hands  of  the 
Russian  consul.  It  is  unnecessary  to  follow  the  course 
of  the  proceedings  in  detail;  but  afterwards  a  claim  wai 
made  on  the  gold  for  contribution  in  respect  of  the 
expenses  incurred  in  endeavours  to  save  the  ship  and 
the  rest  of  the  cargo ;  and  the  matter  having  been  in- 
vestigated  by  persons  appointed  by  the  Russian  oonsd 
at  Constantinople,  judgment  was  given  as  to  the  amounl 
which  should  be  contributed  by  the  owners  of  the  golc 
to  satisfy  this  claim.  That  judgment  was  ratified,  ai 
it  was  necessary  that  it  should  be,  by  the  Russiaf 
embassy  at  Constantinople,  and,  not  being  appealec 
against,  it  became  binding  upon  all  parties  concerned 
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"Aud   the  owners  of  the  gold,  having   in  the  mean-       1869. 
^Iiile  given  security  to  pay  contribution  in  respect  of        ^j^ 
^^  expenses,  had  no  alternative  but  to  submit  to  the       smItb 
i**y  Client  of  this  per  centage. 

was  contended  for  the  defendant,  that  the  pro- 
of the  tribunal  by  whom  this  judgment  was 
^^^^tt  were  wrongful  in  several  respects. 

^Hrsty  it  was  said  that,  having  to  apply  the  Russian 
^^uercial  code^  they  applied  the  French.    The  answer 
"^His  is  that  in  maritime  matters  the  jurisdiction  of  the 
consulate  has  to  be  exercised  for  the  most  part 
^reen  laymen,  and  they  have  not  at  Constantinople 
jnresenoe  and  assistance  of  Russian  advocates,  whereas 
mre  French  advocates  resident  there,  and  the  Russian 
French  law  being  with  reference  to  these  matters 
the  same,  they  in  practice  apply  the  French  law. 
ether  that  is  right  or  wrong  is  a  matter  with  which 
liave  nothing  to  do.     We  must  take  it  that  if  in  the 
t  instance  they  applied  the  French  law  as  a  sub- 
ute  for  the  Russian^  they  did  so  with  the  authority 
"^he  Emperor  of  Russia  or  his  representative. 
Secondly,  it  was  said  that  they  applied  the  law  errone- 
y.    But  we  are  not  a  Court  of  appeal  from  a  judg* 
nt  pronounced  by  a  Court  which  must  be  taken  to 
one  of  competent  jurisdiction  in  the  administration 
Rtusian  law ;  and  whatever  was  substituted  for  that 
became  for  the  occasion  Russian  law  in  respect  of 
^^^^ritime  matters.    The  appeal,  if  there  was  any  ground 
^"^^  it,  was  to  the  Court  at  St.  Petersburg.     The  only 
^^^«8tion  we  have  to  consider  is,  whether  the  assured,  in 
^^^er  to  get  the  gold,  the  subject  matter  of  the  insur- 
^^,  could  act  otherwise  than  they  did.     1  agree  that, 
"ieu  we  are  considering  whether  there  has  been  a  loss 
Vol.  X.  V  B.  &  s. 
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1869.  on  the  subject  matter  of  the  insurance,  so  as  to  call  up( 
Dent  the  underwriters  to  make  it  good,  if  anything  had  bo 
Smith.  ^^^  undone,  which  the  assured,  if  uninsured,  would,  i 
reasonable  men  have  felt  themselves  called  upon  to  c 
to  prevent  a  loss,  it  might  well  be  said  that  the  subje 
matter  of  the  insurance  had  not  been  lost  by  the  peri 
insured  against,  but  by  the  default  of  the  assured.  But 
I  do  not  see  any  reason  for  supposing  that  the  tribuc 
at  Constantinople  administered  any  other  law  than  tfc 
which  they  were  entitled  to  administer,  or  that  tli 
erroneously  applied  the  law  to  the  facts,  I  cannot  cot 
to  the  conclusion,  that  the  assured  ought  to  have  m 
the  risk  of  a  considerable  addition  to  the  expense 
already  incurred,  by  appealing  to  the  Court  at  Sk 
Petersburg, 

Then  comes  the  question,  as  it  was  not  possible  ib 
the  plaintiffs  to  get  the  gold  except  by  submitting  t 
the  judgment,  unless  they  succeeded  in  reversing  it,  i 
that  a  loss  by  one  of  the  perils  insured  against?  3 
reason  of  the  wreck  the  gold  was  unshipped  and  traa^ 
ferred,  not  to  the  consignees  at  Comtantinopk  the  poJ 
of  its  destination,  but  into  the  hands  of  the  Russur 
authorities,  who  refused  to  part  with  it  except  on  ib 
payment  of  certain  expenses.  The  necessity  for  ths 
payment  arises  from  the  fact  of  the  gold  having  b 
reason  of  the  wreck  got  into  hands  from  which  it  cool 
not  be  recovered,  except  by  conforming  to  the  judgmei 
of  the  tribunal  that  a  certain  sum  should  be  paid  t 
them.  It  appears  to  me  that  this  loss  was  a  necessai 
and  not  remote  consequence  of  the  wreck,  which  wi 
occasioned  by  the  perils  of  the  seas ;  and  therefore  tt 
underwriter  is  bound  to  indemnify  the  owner  for  it 

Mellor  J.    As  to  the  first  point,  that  by  a  chai» 
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of  the  ownership  and  nationality  of  the  ship  there  was        1869. 

^  increase  of  risk  which  rendered  the  policy  invalid,         :^^ 

w    Ceorge  Honyman   argued  that  either  there  were        ^J- 

Qpx'essions  in  it  which  amounted  to  an  express  stipu- 

htion,  or  that  there  was  an  implied  condition  that  no 

cl^^x^e  of  ownership  should  occur  so  as  to  affect  the 

i^s^re  or  amount  of  the  risk.     But  as  a  general  rule, 

16    ought  not  to  imply  a  condition  when  the  person 

*g^ixist  whom  the  condition  is  to  be  implied  had  no 

coutroul  over  the  subject  matter,  and  no  power  to  secure 

^  performance  of  the  condition.     In  the  present  case 

^  plaintiffs  had  no  such  controul  or  power. 

Then  what  is  the  change  and  increase  of  risk,  which, 

it  is  contended,  took  place?   The  ship,  the  voyage,  the 

captam  and  the  crew  are  the  same;  the  only  difference 

^  that  if  the   nationality  of  the  ship  had   not  been 

Changed,  the  underwriters  would  have  come  under  the 

jurifldiction  of  the  English  Consular  Court,  instead  of 

^der  the  Russian  Consular  Court.     But  it  is  impossible 

to  foresee  what  Court  may  have  jurisdiction  to  determine 

the  liabihty  of  underwriters,  or  the  extent  of  it.     In 

^0  present  case  the  matter  does  not  appear  to  have 

0^  in  the  contemplation  of  either  party,  or  if  it 

^H  they  did  not  attach  any  importance  to  it.     When 

^  is  intended  so  to  limit   the  insurance,  stipulations 

^^''^Unting  the  nationality  of  the  ship  to  be  the  same 

^""^Dghout  the  voyage  must  be  introduced  into  the 

Policy^     Here  the  ship  by  reason  of  the  change  of 

^   ciationality  came   under    the  jurisdiction   of   the 

^'^•laii  tribunal.     It  is  said  that  the  Russian  Court 

VcmtanUnople   gave  an   erroneous  judgment,  that 

^^er  the  hc^»  were  misunderstood,  or  the  law  was 

^^pplied,  or  the  proper  law  was  not  applied.    But 

u  2 
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ISG9,  either  of  those  objections  was  ground  of  appeal;  an< 
^^^  with  reference  to  that  I  will  only  say,  it  appears  tba 
^-  in  the  course  of  the  litigation  the  underwriters  had  ful 

rtvn  O 

knowledge  of  the  course  of  the  proceedings,  and  n( 
suggestion  was  made  by  them  or  the  person  represent 
ing  them,  that  it  would  be  a  prudent  or  proper  couth 
to  appeal  to  the  Court  at  St.  Petersburg.  That  is  th» 
strongest  evidence  to  shew  that  a  prudent  uninsured 
owner  would  not  have  instituted  such  an  appeal. 

That  being  so,  and  the  time  for  appealing  havi^ 
expired,  I  concur  with  the  Lord  Chief  Justice  that, 
there  was  no  other  mode  of  getting  the  gold  but   1 
paying  this  large  and  extraordinary  exaction,  our  jud| 
ment  must  be  for  the  plaintiffs  for  the  amount  claimed 

Lush  J.  As  to  the  first  point,  I  am  not  aware  tba 
it  has  ever  before  been  raised,  or  that  anything  is  to  k> 
found  in  the  books  on  the  subject.  That  affords  ^ 
strong  argument  against  its  being  a  valid  ground  cm 
defence  to  this  action.  It  is  said  that  the  vessel  bein^ 
English  at  the  time  the  policy  was  effected  was  after^ 
wards  and  during  the  voyage  transferred  into  the  hands 
of  Russian  subjects,  and  so  became  a  Russian  vessel. 
Looking  at  the  peculiar  jurisdiction  which  prevails  at 
Constantinople  it  is  clear  from  the  evidence  that  the 
underwriters,  though  their  risk  was  not  increased  by 
the  change  in  the  nationality  of  the  vessel,  came  under 
a  heavier  liability  in  the  events  that  happened  than  they 
would  have  done  if  the  nationality  had  remained  the 
same  as  it  was  at  the  time  the  policy  was  effected. 
But  that  cannot  affect  the  assured,  unless  there  is  in  the 
policy  a  warranty  express  or  implied  that  the  nationality 
should  not  be  changed.  There  is  no  express  stipulation 
in  the  policy  that  the  vessel  shall  not  change  ownership 
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^^  nationality;   and  considering  that  the  shipper  of        1869. 
ffoods  has  no  controul  over  the  disposition  of  the  vessel         dbnt 
It  ^ould  be  against  common  reason  to  hold  that  it  was        smith. 
>i&  the  mind  of  either  the  assured  or  the  underwriter  that 
the  policy  should  fail  if  the  owner  of  the  ship  should 
the  voyage  change  its  nationality. 
The  next  question  is,  whether  the  amount  claimed  is 
respect  of  a  loss  occasioned  by  one  of  the  perils 
inured  against,  that  is,  by  the  perils  of  the  seas.     It 
1^98  been  put  as  analogous  to  a  general  average  claim, 
Axad  cases  have  been  cited  which  at  first  sight  appear  to 
S^^e  countenance  to  that  argument.     But  it  seems  to 
>&e  clear  that  it  is  not  a  case  of  that  description.     No 
ScxkIs  were  thrown  overboard  to  save  the  vessel ;  no 
P^  of  the  vessel  was  voluntarily  sacrificed  in  order  to 
••^e  the  cargo ;  but  the  vessel  was  wrecked  before  the 
^^ents  out  of  which  the  litigation  arose  happened.     In 
^y  opinion  this  is  a  case  of  salvage,  not  of  average  loss. 
As  Patver  v.  fVhitmore  (a)  has  been  relied  on,  it  is 
^^oessary  to  make  a  few  observations  upon  that  case, 
**^  Order  to  distinguish  it  from  the  present.     There  the 
^^derwriters  were  sued  for  the  contribution  which  the 
^Wtier  of  the  cargo  had  been  compelled  to  pay  pursuant 
^  a  decree  of  the  Court  at  Lisbon.    The  vessel  was  on  * 

^   Voyage  firom  London  to  Lisbon,  and  was  compelled  by 
^•^ess  of  weather  to  put  into  Cowes,  where  she  incurred 
^^^derable  expense  in  repairs,  also  in  the  wages  of 
^^  crew  and  the  cost  of  provisions  during  her  stay 
^^crc.    When  the  master  got  to  Lisbon  he  libelled  the 
^Wners  of  cargo  for  contribution  by  way  of  general 
Average  to  make  good  the  damages  and  extraordinary 
^Xpenies  incurred  on   the  voyage,  and   the  Court  at 
^^Uifron  decreed  against  the  plaintiff  as  owner  of  cargo 

(fl)  4.V.  ^  A  141. 
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1869.  for  his  contribution.  He  thereupon  sued  the  undc 
Dgjpg  writers  here  for  the  amount  he  had  paid,  and  the  qui 
SmVth  *^^^  ^^*  whether  that  was  a  loss  by  perils  of  the  sei 
It  is  perfectly  clear  that^  according  to  English  laWj  t 
claim  could  not  be  sustained  as  general  average :  the 
items  would  not  have  been  allowed  by  any  avera. 
stater  in  this  country,  and  there  was  not  suflBcie 
evidence  that  they  were  allowed  under  general  averag 
according  to  the  law  of  Portugal.  The  case  stated  i 
more  than  the  decree^  and  this  Court  said  they  cou 
not  take  that  as  proof  of  the  law  of  PortugaL  I 
persons  were  in  possession  of  the  goods  as  salvors;  b 
the  claim  against  the  underwriters  arose  out  of  tl 
decree  of  the  Court  at  Lisbon  against  the  owner  of  t] 
goods  in  favour  of  the  captain.  That  case  therefore 
not  in  point. 

In  principle  I  cannot  distinguish  the  present  ca 
from  Bondrett  v.  Hentigg  (a).  There  the  vessel  had  bei 
wrecked  near  the  Isle  of  France^  and  some  of  the  cai^ 
was  saved  and  got  on  shore,  and  then  the  inhabitants 
the  island  destroyed  part  and  plundered  the  rest,  ai 
that  was  held  to  be  a  total  loss  by  perils  of  the-sei 
Gibbs  C.  J.  said,  *'  The  cause  of  the  loss  was  the  per 
of  the  seas,  and  the  portion  of  the  goods  which  w 
saved  from  the  wreck,  though  got  on  shore,  never  cat 
again  into  the  hands  of  the  owners.  It  is,  thereforoj 
total  loss  to  them  from  the  perils  stated  in  the  dedai 
tion.'^  That  case  was  approved  in  lonides  v.  7 
Universal  Marine  Insurance  Company  (&),  in  whi' 
fFilles  J.  gives  several  illustrations  of  circumstanc 
constituting  a  total  loss.  What  he  says,  p.  292,  is  ve 
pertinent  to  the  present  case.  "  Where  there  is  a  wre 
of  the  vessel  without  hope  of  recovery,  the  cargo  may 

(a)  Holt  N,  P.  C.  149.  (6)  14  C.  B.  N.  8,  259, 
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treated  as  also  lost  if  the  circumstances  are  such  that  no        1869. 
part  of  it  can  be  recovered  for  the  benefit  of  the  party        ^^ 
insured."     Here^  the  vessel  being  Russian  and  having       smVtb. 
become  a  total  wreck,  the  Russian  authorities  at  C^ri- 
^^fMinople  had  jurisdiction  over  the  wreck  of  the  vessel 
sud  the  cargo.    The  statement  of  one  of  the  witnesses 
^bo9e  depositions   were  taken    at   Constantinople,  and 
which  we  must  assume  to  be  a  correct  account  of  the 
J«w  prevailing  there^  is,  that  "  In  case  of  wreck,  occa- 
^oiuDg  a    case  of  salvage,  the   Russian   Chancellerie 
appoints  a  curator,  whose  duty  is  to  superintend  the 
^vage  operations  and  to  pay  all  the  expenses  incurred, 
^  sell  the   goods,  if  necessary,  or  to  deliver  to  the 
^^naignees  their  goods,  if  the  consignees  will  accept 
them,  on  their  undertaking  to  pay  the  contribution  to 
the    expenses,  which  shall   be  fixed  by  the  rSglement 
^S&ixist  the  merchandise."    The  curator  was  appointed 
And   so  much  of  the  cargo  as  could  be  sated  was  got 
out  of  the  vessel,  and  the  whole  of  it  was  in  the  posses- 
«icm  of  the  Russian  authorities,  who,  physically,  had 
power  to  withhold  it,  whether  rightly  or  wrongly,  from 
the  owners  until  they  paid  or  gave  an  undertaking  to 
P^y  the  salvage  expenses,  which  were  afterwards  decreed 
•^^ust  them.     The  Russian  authorities  did  not  indeed 
^^  possession  of  the  gold  by  taking  it  out  of  the  wreck, 
^^'ise  the  master,  in  order  to  save  the  most  precious 
*^^  of  the  cargo,  sent  it  on  shore  for  safe  custody,  and 
^^^  it  into  the  hands  of  the  Russian  consul  there,  but 
^t  officer  then  had  as  much  controul  over  it  as  if  the 
^^tsjan  curator  had  himself  taken  it  out  of  the  vessel. 

l*h 

^^  aid  of  the  Consulate  Court  was  invoked,  and  that 

^^^^Ut  determined  that  the  owner  should  contribute  his 

^Portiouate  part  of  the  salvage,  though,  according  to 


Smith. 
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1869.  Engtiah  law,  he  would  not  be  bound  to  do  aa  They 
Jbht  ^^^  ^^  power  to  exact  any  terms  they  thought  proper,  ^ 
and  therefore  the  money  was  paid  by  the  owner  under^ 
compulsion  or  vis  major  in  order  to  get  possession  of  hi^a 
goods,  which  would  have  been  otherwise  lost.  Conse-.«>u 
quently  this  was  a  loss  by  the  perils  of  the  seas  and  ^n 
salvage  loss  within  the  terms  of  the  policy. 

The  only  remaining  question  is,  whether  the  plain- 
tiffs ought,  as  reasonable  persons,  to  have  appealed 
because  if  they  ought,  and  had  a  reasonable  ground  for 
supposing  that  the  decision  of  the  Consular  Court  would 
be  reversed,  they  may  be  said  to  have  paid  the  money 
in  their  own  default.  But  there  is  nothing  to  shew  thst 
the  law  administered  by  the  Court  at  Constantinople  was 
not  the  law  prevailing  there  or  according  to  the  usage 
of  the  place,  or  that  there  was  any  hope  of  getting 
that  decision  reversed  by  the  Court  at  St.  Petersburg. 
And  if  there  was,  the  argument  is  stronger  against  the 
underwriters,  because  they  were  represented  by  a  person 
there  who  never  suggested  that  they  should  endeavour 
to  reverse  it 

Therefore  this  money  was  necessarily  paid  by  the 
owners  of  the  gold  for  rescuing  it  from  a  total  loss,  and 
the  plaintiffs  are  entitled  to  recover  it  against  the 
underwriters. 

Hayes  J.  The  only  authority  relied  on  as  bearing 
directly  on  the  principal  question  before  us  is  Power  v. 
Whitmore  (a),  and  I  agree  that  it  is  not  very  easy  to 
distinguish  that  case  from  the  present.  The  ground  of  ' 
the  decision  seems  to  be  that  there  must  not  only  be  the 
judgment  of  a  Court  of  competent  jurisdiction  in  the 
country  where  the  loss  occurred,  and  the  amount  of  it  -^ 

(a)  iM.^S,  141. 
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vas  ascertained^  bat  also  evidence  that  the  judgment        1869. 
'8  m  accordance  with  the  law  of  the  country.    That        Dsht 
however  is  an  exception  to  the  general  principle  that       Smith. 
^^^  judgment  of  a  Court  of  competent  jurisdiction  is 
^*c  best  exposition  of  the  law  of  the  country.     That 
^c  statement  made  in  a  foreign  country  by  a  foreign 
^^erage  stater,  not  necessarily  acquainted  with  the  law, 
^ould  be  supported  by  evidence  of  what  the  law  is 
^^CQis  reasonable,  as  is  shewn  by  extracts  from  the 
^^nerican  books.     But   the  reason   does  not  apply  to 
**ie  judgment  of  a  Court    There  is  however  a  distinc- 
tion between  Power  v.  Whitmore  (a)  and  the  present 
^^^^^ ;  for  here  is  abundant  evidence  in  the  depositions, 
^^■^dependently  of  the  judgment,  to  shew  that  the  law 
^'Pplicable  to  the  case,  and  administered  by  the  Russian 
^^nsular  Court  was   the  French  code,  which   governs 
the  European  Consular  establishments  at  Constanti- 

except  the  English. 

Judgment  for  the  plaintiffs. 

MFatkm  WiUiams  asked  the  Court  to  direct  what 
should  be  paid. 


Sir  George  Honyman. — The  plaintiffs  are  entitled  to 
only  from  the  decree  which  constituted  the  loss. 


?er  Curiam.     According  to  the  usual  course,  there 

iJl  be  interest  at  the  rate  of  5  per  cent,  on  the  whole 

'^^^iQoant  from  the  date  of  the  decree  of  the  Consular 

^^OTirt  to  the  time  of  the  payment  of  money  into  Court, 

^^ttd  on  the  residue  to  the  date  of  the  judgment  of  the 

escort. 

Judgment  for  the  plaintiffs,  with  interest 

accordingly. 

(a)  4  AT.  ^  S.  141. 
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Monday, 
May  drd. 

ComecraM 
burial  ground, 
AppUaUionto 
eodesiastieal 
or  secular 
purposes. 
Removal  of 
dead  bodies. 
Faculty  bjf 
Ecclestastieal 
Court. 
Prohibition 
pending  suit. 
Application 
by  stranger. 


The  Queen  against  Sir  Travers  Twiss,  Jud 
of  the  Consistory  Court  of  London. 


1.  Oround  consecrated  for  burial  cannot  be  appUed  to  secular 
poses,  nor  the  bodies  of  the  dead  buried  in  it  removed  bj  the  owners 
the  soil  without  the  authority  of  an  Act  of  Parliament. 

2.  Trustees  constituted  under  a  local  Act  of  Parliament  in  1774  {^t 
chased  land  for  the  purpose  of  a  burial  ground,  and  for  erectine  a  par^^b 
workhouse.     In  1778  a  piece  of  the  land  adjoining  the  workhouse  wrws 
consecrated  as  a  burial  place  for  the  parishioners.     A  portion  of  tJM 
ground  was  used  for  the  ourial  of  paupers,  but  for  the  last  forty  ye^un 
there  had  been  no  burials  in  it ;  and  in  1865  it  was  closed  by  order    in 
council  under  stat  15  &  16  Vict.  e.  85.   In  1863  the  board  of  guaidi&zis. 
to  whom  the  property  of  the  parish  had  been  transferred,  not  beins 
aware  that  the  burial  ground  nad  been  consecrated,  commenced    tbe 
erection  of  a  new  workhouse,  with  a  chapel  and  infirmary  on  part  of  ^^ 
In  1865  they  instituted  a  suit  in  the  Ecclesiastical  Court,  in  wnich  ^ib05 
prayed  a  faculty  for  the  erection  of  buildinss  for  parochial  purposas  o^ 
the  burial  ground.  A  rule  for  a  prohibition  obtained  by  a  non  panshioi^^' 
was  discharged  on  two  grounds : 

(1.)  The  faculty  embraced  two  distinct  objects,  and  for  one  of  tti^vHi 
viz.  the  erection  of  a  chapel,  a  faculty  might  be  granted,  and    ^ 
was  not  to  be  presumed  that  the  Ecclesiastical  Court  would  ex4 
its  jurisdiction. 

(2.)  The  granting  of  a  prohibition  on  the  application  of  a 
is  discretionary. 

TN  Easter  Term,  1865,  CoUridye  obtained  a  rule  callUig 
on  Dr.  Travers  Twiss,  Judge  of  the  Consistory  Courl 
of  London^  to  shew  cause  why  a  writ  of  prohibition 
should  not  issue  directed  to  him  to  prohibit  him  from 
further  proceeding  in  a  suit  instituted  upon  a  petiti^'^ 
of  the  Board  of  Guardians  of  the  parish  of  St.  Leann^f 
Shoreditchf  praying  for  a  licence  or  faculty  to  desecrate 
and  erect  certain  buildings,  being  part  of  a  new  worK* 
house  upon  a  burial  ground  set  apart  and  duly  consecrate 
for  the  use  of  the  parishioners  of  that  parish. 

By  Stat.  14  (7.  3.  c,  29.,  an  Act  for  the  better  relief  a^^ 
employment  of   the    poor   within    the    parish    of    ^ 
Leonard^  Shoreditch,  in  the  county  of  Middlesex,  ccrt^-^^ 
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penoos  and  their  suocesaors  were  ap{k)inted  trustees  for        1869. 
tte  relief  and  employment  of  the  poor  within  the  parish    The  Qubin 
^^d  were  empowered  to  purchase  land  within  it  for  the      travbes 
PQJpose  of  providing  proper  ground  for  burial  of  the  dead ,       Twisa. 
*nd  ako  a  suitable  piece  of  ground  for  building  a  work- 
'^ouse  for  the  poor.     The  trustees  accordingly  purchased 
^*^d  and  built  a  workhouse  on  a  portion  of  it     In 
^^78,  under  and  by  virtue  of  a  sentence  given  by 
^Q  Bishop  of  London,  a  piece  of  land  adjoining  the 
^^c>rkhouse,  being  a  portion  of  the  land  purchased  by 
^he  trustees,  was  consecrated  as  a  burying  place  for 
^ne  use  of  the  parishioners^  and  was  enclosed  accord- 
*^*gly.      By  the  act  of  Consecration  and  Dedication^ 
^"'^gistered  in  the  Consistory  Court  of  London  on  the   * 
"■-©th  August,  1778,  the  bishop  dedicated  the  ground 
^^^  the  burial  place  of  the  inhabitants  of  St.  Leonard, 
•^AjjTftfiteA,  and  declared   it  ''to  be  so  separated,  as- 
^^Crued,  dedicated  and  consecrated  for  ever,  and  that  it 
^^^^^lit  so  to  remain  by  this  our  definitive  sentence  or 
^^^  decree.'' 

^y  the  St.  Leonard,  Shoreditch,  Act,  1858,  21  &  22 

<<r<.  c.  cxxxii.  M,  28.,  all  the  estates,  lands,  buildings, 

,  of  or  to  which  the  trustees  were  seised,  possessed, 

entitled  were  transferred  to  and  vested  in  the  Board 

Guardians  established  under  that  Act.     And  by  sect. 

the  Board  were  empowered  to  take  down,  alter,  and 

^■^^fcuild  the  workhouse. 

In  1863,  the  workhouse  having  fallen  into  decay,  the 

^oor  Law  Board  made  an  order  on  the  Board  of  Guardians 

^^^  poll  it  down,  and  to  erect  a  new  one  according  to 

plans  approved  by  the  Poor  Law  Board.     For  the  purpose 

^^  carrying  out  the  plans  it  was  proposed  to  pull  down 


^ 


dOO 


EASTER  TERM. 


1869. 

The  QuBEX 
▼. 

T&AYIRS 
TWI88. 


some  cottages,  which  had  been  daring  the  last  forty 
years  inadvertently  erected  upon  portions  of  the  burial 
ground,  and  to  build  upon  other  portions  of  it  the  new 
workhouse,  including  a  chapel  for  the  use  of  the  inmates, 
which  would  enable  the  Board  of  Ouardians  to  build  a 
larger  and  more  commodious  workhouse  and  chapel  and 
to  make  use  of  ground  belonging  to  them  on  the  other  *■ 
side  of  the  burial  ground,  and  to  erect  thereon  an  in — 
firmary  and  other  buildings  required  in  connection  widv 
the  new  workhouse.    The  guardians  accordingly  enterec 
into  a  contract  for  the  erection  of  a  new  workhouse 
and  the  contractors,  in  the  execution  of  the  contract 
laid  the  foundations  of  a  new  workhouse  and   chap^ 
upon  the  site  of  the  old  workhouse  and  part  of  tta 
burial  ground.    The  guardians  were  not  then  aware  tWja 
the  burial  ground  had  been  consecrated. 

For  some  years  after  the  building  of  the  old  wok*! 
house  a  portion  of  the  land  was  used  for  the  purpose  • 
bmying  the  deceased  paupers  of  the  parish,  but  for 
last  forty  years  no  burial  had  taken  place  in  it. 
tombstones,  mounds  or  other  external  marks  of  burutl 
were  ever  erected  on  the  ground.  No  corpses  had  beei 
buried  in  the  part  built  on.  By  order  in  council,  d&te^ 
7th  January^  1865,  in  pursuance  of  stat.  15  &  16  Vnd 
c.  85.  i.  2.,  it  was  ordered  that  burials  in  this  biK^ 
ground  should  be  forthwith  discontinued. 

In  1865,  the  guardians  having  become  aware  that  tb^ 
ground  was  consecrated,  presented  a  petition  in  ^-^ 
Consistory  Court  of  London^  praying  that  a  licence  ^^ 
faculty  might  be  granted  to  them  for  the  erection  ^ 
certain  buildings  for  parochial  purposes  on  the  buri^ 
ground.    An  exhibit,  annexed  to  the  act  or  petitia: 
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^et  forth  the  portions  of  the  workhouse  and  the  chapel 

pit)j)06ed  to  be  built  on  the  burial  ground.     Certain 

pcraona,  recognised  in  stat.  21  &  22  Vict.  c.  cxxxii.  as 

the  charity  trustees  of  the  parish,  had  put  in  an  answer 

'^sing  principally  a  question  of  title ;  it  also  stated  that 

P&rt  of  the  infirmary  was  built  upon  the  burial  ground. 

The  party  at  whose  instance  the  rule  was  obtained 
^8s  not  a  ratepayer  or  inhabitant  of  the  parish,  nor  did 
be  state  what  interest  he  had  in  the  matter. 

The  affidavit  of  IV.  T.  Pritchard,  Proctor  of  Doctors' 
Camnums^  stated  that  he  had  searched  the  records  in  the 
•■^istry  of  the  Diocesan  Court  of  London^  and  that 
licences  or  faculties  had  issued  under  the  seal  of  that 
Court  in  confirmation  of  decrees  by  the  Vicar  General 
■respectively  as  follows  : — 

On  the  27th  May,  1851,  for  the  erection  of  a  restry  room  on  the 
^urdijraid  of  the  parish  of  Saint  Mary  Abbotts,  Kensington,  in  the 
^^^^uity  of  Middlesex,  for  confirming  the  removHl,  which  had  taken  place 
■liortly  prior  to  the  grant  of  the  faculty,  of  certain  monumental  tablets 
^''^  grare  stones,  and  for  removing  certain  other  tablets  and  grave- 
*^<me8  in  the  chnrchyard,  for  the  purpose  of  the  erection. 

On  the  14th  March,  1859,  for  erecting  on  a  part  of  the  churchyard 
^  the  parish  of  St.  Botolph,  Bishopsgatef  in  the  city  of  London,  an 
^'^^nt  school  house  for  the  parish  (a). 

On  the  18th  June,  1859,  for  the  levelling,  laying  out  and  planting 
••  ommental  ground  of  the  churchyard  of  the  parish  of  Christ  Church, 
^pM^dds,  in  the  county  oi  Middlesex. 

On  the  29th  November,  1859,  for  authorising  the  use  of  a  burial  ground 
lonneriy  used  for  the  interment  of  the  paupers  of  the  parish  of  St.  Luke, 
^^  Btrta,  in  the  county  of  Middlesex,  as  an  addition  to  the  airing  court 
wr  the  male  inmates  of  St.  Luk^s  Hospital  for  lunatics  in  the  parish. 

^  the  14th  May,  1860,  for  confirming  the  erection,  which  had  taken 

¥**<«  without  a  fiuml^,  of  a  national  school  on  the  churchyard  belonging 

^  the  purish  of  St.  Matthew,  Bethnal  Green,  in  the  county  of  Middlesex. 

^  the  9th  October,  1860,  for  the  erection  of  parochial  school  rooms 

^  Doyi  aaci  girls,  with  class  rooms  and  other  necessary  offices,  on  a 

(^)  8ee  BusseU  and  others  v.  The  Parishioners  of  St.  Botolph,  Bishops^ 
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portion  of  the  churchyard  of  the  parish  of  8t.  Sepulckrt,  in  the  dtjof 
London. 

On  the  20th  March,  1861,  for  removing  the  then  ezistiiig  resti; 
room,  and  boilding  in  lieu  thereof  a  new  and  enlarged  Teetry  room  npoo 
the  site,  and  also  upon  a  portion  of  the  churchyard  of  the  parish  of  St. 
JaTnes,  Westminater,  for  excavating  for  that  purpose  a  portion  of  the 
churchyard,  and  removing  certain  coffins  and  remains  therein  interred, 
for  converting  a  vault  in  the  churchyard  into  a  muniment  room  for  the 
records  of  the  parish,  and  for  laying  flat  the  upright  head  and  foot 
stones,  and  lowering  box  tombs  in  the  churchyard,  and  for  laying  out 
the  churchyard  in  an  ornamental  manner. 

On  the  8th  June,  1864,  for  the  erection  of  national  schools  for  the 
children  of  the  poor  of  the  parish  of  Chriatchurch,  Newgate  Street,  upoo 
certain  ground,  including  part  of  a  piece  of  ground  called  the  Lower 
Burial  ground  belonging  to  the  parish. 


Barnard,   G.    TayUr  and  R.  A,  Pritchard  shewed 
cause. — The  rule  does  not  correctly  state   the  suit  i^^ 
the   Ecclesiastical   Court:  the  faculty   prayed  for  wiU 
not  divest  the  ground  of  its  sacred  character;  but  wil^ 
merely  give  immunity  from  ecclesiastical  censures  in  re^^ 
pect  of  the  erections  permitted.     [The  Solicitor  Gerund ' 
said  that  he  did  not  take  any  point  on  the  word  *'  dese — ^ 
crate''  in  the  rule ;   he  also  admitted  that  the  facult; 
prayed  for  professed  to  deal  with  the  ground  subject  to- 
temporal  rights,  and  substantially  left  the  title  to  the 
land  untouched.]     This  ground  is  not  a  churchyard  or 
public  burial  ground  but  a  burial  ground  attached  to 
an  old  workhouse.     [They  referred  to  the  licences  or 
faculties   issued  by  the    Consistory  Court    of  London 
for  applying  consecrated   ground  to  secular    purposes 
stated  in  the  aiOBdavit  of  ff\  T.  Pritchard.]  The  granting 
of  a  licence  or  faculty  for  an  erection  in  a  church  or 
churchyard,  or  for  interference  with  a  churchyard  or 
consecrated  ground,  provided  it  does  not  interfere  with  ^ 
any  temporal  right  is  exclusively  within  the  jurisdiction   ^ 


XXX 11.   VICTORIA. 

of  the  Ecclesiastical  Court ;  Butierworth  v.  Walker  (a),        1869. 


303 


V. 

Av; 


Bnkcer  v.  Hase  {b).     The  Rector  8fe,  of  St.  George  Han-    The  Queen 

«^  Square  V.  Steuart  {c),  is  no  authority  for  the  present       t&avebs 

Application :  there  the  churchwardens  being  cited  to  say 

'•'hether  they  would  consent  to  the  erection  of  a  charity 

school  on  part  of  the  churchyard,  refused  their  consent ; 

And  Qpon  motion  by  the  rector  and  parishioners  against 

A  licence  by  the  Ecclesiastical  Court,  ''  a  prohibition  was 

Si^aiited,  for  the  Ecclesiastical  Court  has  nothing  to  do 

^^th  this,  and  cannot  compel  them  without  their  con- 

^^nt/'    But  if  they  had   consented   the  Ecclesiastical 

^ourt  would  have  had  jurisdiction  for  "  interrupting  the 

^Ae  of  a  churchyard,  as  a  churchyard,  is  properly  cogniz- 

^^le  in  the  Ecclesiastical  Court ;"  Pew  v.  CresroeU  (d). 

-^^    Walter  v.  Mountague  {e)  the  rector  sued  the  church- 

^Q^ens  for  making  a  new  footpath  across  a  church- 

y^A^d,  and  Dr.  Lushington  said,  p.  261,  *'  With  regard 

^^    the  jurisdiction,  the  churchyard  being  consecrated 

S^onnd,  this  Court  has  cognizance  of  the  matter,  and 

^^   is  my  duty  to  protect  it  against  any  unauthorized  or 

^Uegal  invasion  whatever ;  and  supposing  the  alterations 

^^^^re  moat  convenient,  still  the  Court  would  not  sanction 

^l^cm,  unless  the  consent  of  the  rector  had  been  pre- 

"^ously  given,  or  at  least  asked/'      [They  also   cited 

2Tfce  Rector  and  Churchwardens  of  St.  John^  Walbrooh 

^*    The  Parishioners  and  otliers   (/).]      Further,    the 

l^sumlty  is   asked   for   two  things,  one  of  which,   viz., 

tlie  erection  of  a  chapel,  is  clearly  of  ecclesiastical 

cognizance  and  competent    for   that  Court  to  issue; 

(a)  3  Burr,  1689.  (b)  3  East  217. 

(c)  2  8tr.  1126,  3rd  ed.  (rf)  2  8tr.  1013,  3rd  ed. 

W  1  Curt.  253.    "  (/)  2  Robert.  615. 
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1869.        Campbell  v.    The  ParishionerM  jfr.  of  PaddingUm  {a)\ 
TkeQuua'  And  this  Court  will  not  presume  that  the  Ecclesiaatical 
T&ATBM      Court  will  exceed  its   jurisdiction;    Uallack  v.   Tk       ■'' 
Vnhersity  of  Cambridge  {b).     Lastly,  the  applicant  is 
a  stranger  to  the  parish. 


The  SoHdtar  General,  in  support  of  the  rule.— The 
legal  substance  of  a  sentence  of  consecration  is  that  the 
Ecckaiiastical  Court  has  set  apart  the  ground  for  spedal 
purposes  under  the  authority  of  the  common  law ;  and 
that  sentence  being  definitiTey  no  authority  less  than  that 
of  an  Act  of  Parliament  can  alter  or  revoke  it.  In  The 
Jbctar  mmd  Chmrdkwardems  of  Si.  John,  Walbrook,  y. 
The  Pimskiomers  and  others  (e\  which  was  an  appli- 
catioQ  by  the  rector  and  diurdiwardens,  with  the  con- 
sent of  the  parishioners^  for  a  fiiMnilty  to  convert  a  part 
of  a  diurdiyard  into  a  highway.  Dr.  Lushington  refused 
it«  saying,  pp.  517-^,  "  I  wdl  remember  that  an  applica 
tka  w«s  made  to  Sir  ffUHam  Wynne,  when  Judge  oi 
d^e  Arches  Court,  to  grant  a  fiMulty  for  converting 
pMt  of  the  churdiyard  aft  Ewodl  in  Surrey  into  th 
publie  road  requirii^  to  be  widened ;  and  that  leam< 
J^idge  Kibscd  the  molioD,  stating  that  nothing  shoi 
of  aa  Act  of  BurliaBieDt  oonld  enable  him  to  accede 
d^e  prayer.  Tlml  dictiua  has  been  to  my  knowled^^ 
sum  9Min1  «pon,  wad  I  consider  rightly,  in  sever^ 
«Ma»iM9  in  dMe  diooeaes  of  Lamian   and  RoehesUr^^' 

^^  Mfc  O I  liTv.  TkePkiuMmn  i^afPkutdingtoMQ^) 

W  Mi.  |w  *5^  *  Whoa  gnwnd  is  once  consecrated,  :do 
Jisi^e  k»  i^Mrar  lo  grant  a  fiKnhy  to  sanction  the  laae 
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of  such  ground  for  secular  purposes.''     [He  also  cited 
Bcrper  r.  Forbes  {a).]     [Hannen  J.     In  Campbell  r. 
3nk  ParMianert  ^a.  of  Paddingion  and  others  (6)  Dr. 
Z^ftthmgton  said  that  the  Court  had  power  to  grant  a 
feculty  to  sanction  the  use  of  consecrated  ground  for 
•ome  ecclesiastical  purposes  besides  buriaL    According 
to  the  precedents  referred  to,  the  erection  of  schools  or 
of  a  Testry  room  is  not  a  desecration  of  consecrated 
gr^nnd.]    Sir  Edward  Coke  considers  that  a  churchyard 
>•  itpplicable  exclusively  to  the  burial  of  bodies  until  the 
"eBurrection ;  2  Inst.  489.     [He  also  referred  to  stat. 
B  A  6  Edw,  6.  c,  4.]    The  precedents  referred  to  are  all 
ithin  the  last  twenty  years.     [Hayes  J.     Churchyards 
continually  encroached  upon  for  enlarging  churches, 
"'^cre  are  cases  in  which  consecrated  ground  becomes 
^^•^Jonsecrated.     Suppose  a  church  burnt  down,  it  is  a 
*^^tion  whether  the  new  built  church  requires  reconse- 
*^tion  (c).]     The  sentence  of  consecration  of  a  church- 
^^4  decrees  that  the  ground  is  consecrated  and  set 
^tt  for  ever.     In  2  Gibs.  Cod.  Appx.,  sect,  v.,  •'  Paro- 
tic! Churches  and  Churchyards,''  pp.  1470,  1471,  2nd 
'•>  are  set  out  a  Sententia  Domini  Episcopi,  a.  d.  1576, 
d   a  Fundatio  Coemeterii,  a.  n.  1584;  the  latter  has 
^    words  ^'Decemimus,   quod  imposterum  perpetuis 
uris  temporibus,  omnes  et  singuli  qui  posthac  infra 
lam  parochiam  Sancti  Thomse  in  Le  Clive  prsedict.' 
edere,  et  ab  hac  luce  migrare  contigerint,  infra  die- 
i  Tacuum  locum,  sive  solum    .    .    •    per  parochianos 
ohabitantes  ibidem  pro  sepulturse  loco  (ut  prsemittitur) 


1869. 

The  Qu»ii 

▼. 

Travebs 

TW188. 


)  5  Jur,  N.  8,  275.  (i  )  2  Robert.  558. 

)  See  1  Bum  K  L.  336,  9th  ed. ;    Cripps  Law  of  the  Church  and 
%  452,  bth  ed. ;    The  Conwcration  of   Churchyards  Act,    18G7, 
31  Vict,  c.  133. 

^L.  X.  X  B.    &   S. 
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18GP.        comparat/  sepelientur  et  inhumabuntur :  et  quod  ^.^v«^^ 
The  Queen     vacuus  locus  sive  solum,  pro  coemeterio  et  loco  sepultur*^ 
Travers       dictoram    parochianorum   et    inhabitantiam    perpeto^r 
Twi88.       futuris  temporibus  habeatur,  ac  omnibus  et  singo/ik 
privilegiis,  loco  religiose  ac  publics  et  Christianse  sepu/- 
turae  destiuato  debitis,  munitum  censeatur ;  quern  quidem 
locum  in  ccemeterium  et  Christianse  sepulturse  in  omne 
sevum   duraturum  tenore  prsesentium  facimus,  oonsti- 
tuimus  et  ordinamus.''     [He  also  referred  to  the  conse- 
cration and  dedication  of  churches  and  churchyards; 
1  Burn  E.  L.,  pp.  323,  333,  9th  ed.] 

Assuming  that  the  erection  of  the  chapel  would  be 
lawful,  the  application  is  for  a  faculty  to  confirm  all 
that  has  been  done  including  what  is  clearly  unlawfuL 

The  applicant,  though  not  a  rated  parishioner,  may 
move  for  a  prohibition  on  the  ground  that  the  act 
which  have  been  done  are  wrong  and  illegal. 

CocKBURN  C.  J.  I  am  of  opinion  that  this  nil 
should  be  discharged.  At  the  same  time  I  desire 
express  a  decided  opinion  that  the  doctrine  laid  doir 
by  Dr.  Lushington  in  The  Rector  and  Churchwardens  it 
St,  John,  Walbrooky  v.  The  Parishioners  and  others  {a\ 
perfectly  right,  namely,  that  ground  once  consecral 
for  sacred  purposes  cannot  by  any  authority  known 
the  law,  except  an  Act  of  Parliament,  be  divested  of 
sacred  character  so  as  to  become  applicable  to 
purposes.  The  Rector  8fc,  of  St.  George^  Hanover  Squc^^'^^ 
V.  Steuart  (b),  and  the  two  cases  before  Dr.  Lushingt^t^^^ 
are  sufficient  authority  for  affirming  this  propositi  ^^>''^* 
But  the  present  application  may  be  disposed  of  ^'^ 
narrower  grounds. 

(fl)  2  Robert.  515.  618.  (b)  2  Str,  1126- 
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Twiss. 


In   the  first  place  the  faculty  is  applied  for  with        1869. 
reference  to  two  different  and  distinct  purposes  to  which    The  Qubek 
this  horial  ground  has  been  applied.     One  of  these      trJvers 
purposes  is  the  erection  of  a  chapel  for  the  inmates  of 
the  workhouse.  The  distinction  taken  by  Dr.  Lushington 
in  Campbell  v.   The  Parishioners  §fc.  of  Paddington  (a) 
between  purposes  purely  secular  and  purposes  of  an 
miesiastical  character  may  well  be  applied  to  this  case^ 
ttd  although  the  Ecclesiastical  Court  would  not  be  war- 
^ted  in  granting  a  faculty  for  the  erection  of  schools  or 
^  bfirmary,  yet  it  might  grant  one  for  building  a  chapel 
fer  divine  worship.     In  Hallack  v.  The  University  of 
Gimhridge  {b)  it  was  held  that  where  the  faculty  prayed 
**  comprised  two  or  more  distinct  purposes,  one  of 
^Wch  was,  and  the  other  was  not,  within  the  compe- 
*^cjr  of  the  Court,  this  Court  ought  not  to  presume 
^^t  the  Ecclesiastical  Court  would  not  take  care  to 
'^^^it  the  faculty  to  those  objects  which  might  be  legally 
^'^Iraced  in  it.    The  principle  of  that  decision  is  in 
•^Oordance  with  good  sense  and  applies  here.     If  the 
; .     ^li.ole  matter  pending  before  the  Ecclesiastical  Court 
'       ^    beyond  its  competency  and  jurisdiction,  the  prohi- 
W%ion  ought  to  go.    If  part  only  is  so,  we  ought  not  to 
P^^'csume  that  it  will  act  in  excess  of  its  jurisdiction. 
P>t)hibition  may  be  applied  for  here  as  well  after  as 
*^^fere  the  sentence.     And  in  the  present  case,  if  the 
"^^esiastical  Court  should  act  in  excess  of  its  juris- 
^^^on,  there  is  nothing  to  prevent  an  application  to 
^*  Court  after  the  faculty  has  bfeen  granted. 
Another  ground  on  which  this  rule  should  be  discharged 
^be  distinction  in  the  exercise  of  this  jurisdiction  by 
^^^kibition  taken  by  my  brother  Blackburn  and  myself 
(tf)  2  Robert.  558.  560.  (&)  1  Q.  B.  593. 
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Travbbs 
Twistf. 


in  the  case  of  Re  Forster  v.  Forster  and  Berridge  (o),  vii., 
that  upon  the  application  of  a  person  aggrieved  we  should 
grant  the  prohibition  ex  debito  justitise ;  but  it  is  in  tbe 
discretion  of  the  Court  when  tbe  application  is  by  i 
stranger^  neither  interested  in  the  subject  matter  of  the 
suit  sought  to  be  prohibited^  nor  aggrieved  by  the  alleged 
excess  of  jurisdiction.  The  applicant  here  comes  forward 
with  a  view  to  try  the  abstract  question  whether  a 
burial  ground  once  consecrated  can  be  converted  to 
secular  purposes.     But  the  acts  have  been  done  by  the 
guardians  under  the  belief  that  they  might  be  done 
innocently ;  and  the  faculty  is  applied  for  to  give  theo^ 
immunity  from  ecclesiastical  censures,  and  prevent  theon- 
from  being  cited  in  the  Ecclesiastical  Court  for  thoe^ 
acts. 

I  hope  what  has  now  been  said  in  acoordano^ 
with  what  has  been  said  by  the  first  lawyers  who  har^ 
sat  in  the  Ecclesiastical  Court,  among  whom  is  Dfl^ 
Lushinffton,  will  be  sufficient  to  satisfy  persons  wk.^ 
naturally  entertain  strong  opinions  on  this  subject,  tb^^ 
the  bodies  of  the  dead  cannot  be  removed  (6)  by  tlm-'^ 
owners  of  the  soil,  nor  the  consecrated  ground  in  whic^'' 
they  have  been  buried  divested  of  its  sacred  charade* 
without  the  authority  of  an  Act  of  Parliament 


Lush  J.»  who  had  been  engaged  as  counsel  in  t! 
case,  took  no  part  in  the  judgment. 


Hannen  and  Hayes  JJ.  concurred. 


Rule  discharge^^ 


(a)  ^B.^8.  187. 199.  203. 

{h)  See  The  Vestry  of  St,  Pancras\.  The  Vicar  and  Churchwarden^ 
of  St.  Martin  in  the  Fields,  6  Jur.  N.  8.  540,  and  Faster  r.  Dodd, 
error,  S  B.  j-  8.  842.  864,  per  Byles  J. 
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1860. 


AsHWORTH,  appellant,  Heyworth,  respondent.    Wednesdat/, 


1.  The  Markets  and  Fairs  Clauses  Act,  1847, 10  &  1 1  Vkt.  c,  14.  *  13.,  Markets  and 

•Btcts,  "  After  the  market  place  is  opened  for  public  use  every  person  Fairs  Clauses 

other  than  a  licensed  hawker  who  shall  sell  or  expose  for  sale  in  any  ^ct^  1847, 

pl*C8  within  the  prescribed  limits,  except  in  his  own  dwelling  place  or  10  ^  1 1  Vict, 

Ao^  anv  artidee  in  respect  of  which  tolls  are  by  the  special  Act  authorised  c-  14.  s,  13. 

to  be  taken  in  the  market,  shall  for  every  such  offence  be  liable  to  a  Shop, 

Pewlty."    The  Local  Government  Act,  1858,  21  &  22  Vict.  c.  98.  s.  50.,  Penalty. 

•ttpowen  the  Local  Board  to  establish  a  market,  but  not  "  so  as  to  Local  Govern- 

jnterfereirith  any  rights,  powers,  or  privileges  enjoy«id  within  the  district  ^^^  -^^^^ 

•7  toy  person  &a  without  his  or  their  consent."    The  appellant  was  1858,21  <f'22 

*J^t  of  a  dwelling  house  and  shop,  and  a  piece  of  ground  in  front  of  Vict,  c,  98. 

tw  ahop :  a  wooden  shed  affixed  to  the  house  and  supported  on  wooden  *•  50. 

PJ*t«  had  been   erected  and  continued  over  the  piece  of  ground  for  Exposing  for 

*8hteen  years,  and  previous  to  the  erection  of  the  shed  there  had  been  sale.       ^^ 

Jj***®  flags  built  into  and  forming  part  of  the  house  which  projected  "  Bight,' 
Jhne  feet  from  the  house,  and  the  flags  helped  to  support  the  sned.  In 
}^  a  market  was  established  for  the  town  by  the  Local  Board,  under 
^«  Local  Government  Act,  1858,  21  &  22  Vict,  c,  98.  s.  50.  The 
Wlant  was  convicted  under  stat.  10  &  1 1  Vict.  c.  14.  *.  13.  for  selling 
^P^  in  the  shed,  and  the  justices  stated  a  case  under  stat.  20  &  21 
!^'^'^'  describing  the  sned  and  giving  their  construction  of  the 

^'  Held,  per  Cockbum  C.  J.,  Lush  and  Haves  JJ.,  that  the  justices  put 
j??y«nt)w  a  construction  on  stat.  10  &  11  Vtct.  c,  14.  s.  13.,  and  that  the 
?*^  wag  accessory  to  part  of  the  appellant's  shop,  and  therefore  within 
[^•exception.    Vet  Mellor  J.   That  it  was  a  question  of  fact  for  the 


^  ^Wf,  the  exposing  for  sale  by  the  appellant  was  not  a  "  right'* 
^'"^  atat  21  &  22  Vict,  c,  98.  s.  50. 

QASE  stated  by  justices  under  stat.  20  &  21   Vict. 

C.43. 

-At  a  Petty  Sessions  at  Bacup,  in  the  county  of  Lan- 

^^"■fer,  the  appellant  was  convicted  upon  an  information 

^  tile  respondent^  the  inspector  of  nuisances  to  the 

"^^^  Board  for  the  district  of  Bacvp^  charging  that 

^^^  a  market  place  had  been  duly  opened  for  public 

^^  he,  not  being  a  licensed  hawker,  unlawfully  exposed 

^  ^ale  in  a  certain  place  not  being  his  own  dwelling 

^^'^-  or  shop,  to  wit,  &c.,  within  the  prescribed  limits 


of 

"the  Local   Board  for  the  district  of  Bacup,  certain 
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1869.        articles  for  which  toll  was  authorised  to  be  taken  in  the 
AsHwosTH     market,  to  wit,  &c. 

Hsn^oRTH.  '^^  ^^^^  Government  Act,  1858,  21  &  22  Vid. 
c,  98.,  was  adopted  by  the  owners  and  ratepayers  of  the 
town  of  Bacup  in  1863,  and  in  1864  the  Local  Board, 
acting  under  sect.  50,  provided  a  market  house  for  the 
purpose  of  holding  markets,  and  the  market  house  was 
duly  declared  open  for  public  use  on  the  17th  AuguiA^ 
1867. 

The  appellant  was  tenant  of  a  dwelling  house  anA^ 

shop  and  a  piece  of  ground  in  front  of  the  shop,  all  oC 

which  were  within  the  district  of  the  Local  BoarA^ 

Up  to  the  time  of  the  opening  of  the  market  houai^ 

some  of  the  inhabitants  of  the  town  had  been  in  tk.^ 

habit  of  exposing  their  goods  for  sale  outside  th«^ 

dwelling   houses    and   shops,  either  upon    the  pubLS. 

footpaths  or  upon  ground  attached  to  their  dwellii^M 

houses  and  shops.     The  occupiers  of  the   house  arm.^ 

shop  now  held  by  the  appellant  had,  for  upwards    <3 

forty  years  at  least  immediately  preceding  and  up    ^^ 

the  time  of  laying  the  information,  been  in  the  habit   o 

exposing  for  sale  their  various  goods  and  commoditi^ 

outside  the  dwelling  house  and  shop  upon  the  piece    <^ 

ground  which  was  attached  to  the  dwelling  house  and  shop 

A  wooden  shed,  affixed  to  the  house  and  supported  o^ 

wooden  posts,  had  been  erected  and  continued  standis^l 

over  the  piece  of  ground  for  a  period  of  at  least  eighte^^ 

years,  and  previous  to  the  erection  of  the  wooden  sl»^ 

there  had  been  stone  flags  built  into  and  forming 

of   the  house,  which  projected   three  feet  from 

house.     The  flags  still  remained  beneath  and  assii 

in  supporting  the  wooden  shed,  and  were  erected  at 

same  time  as  the  dwelling  house  and  shop,  which 
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<me  of  the  oldest  buildings  in  the  town  and  bad  been       1869. 
erected  upwards  of  100  years.  Ashworth 

The  appellant  exposed  potatoes  and  other  articles  for    h  by  worth 
sale  upon  the  piece  of  ground  and  beneath  the  wooden 
structure  or  shed.    The  potatoes  were  in  baskets.     The 
other  articles  were  exposed   upon  moveable  boards  or 
shelves  and  not  in  sacks  or  bags^  and  it  was  proved  that 
the  articles  and  things  exposed  for  sale  were  taken  into 
the  shop  each  evening.     The  annual  value  of  the  appel- 
hmt^g  dwelling  house,  shop  and  premises  would  be  con- 
siderably lessened  if  he  were  deprived  of  the  privilege  of 
>o  exposing  his  goods.     The  appellant  had  never  con- 
*^ted  to  any  interference  with  his  rights^  powers  or 
privileges  (if  any)  by  the  Local  Board. 

The  case  then  stated  the  contention  on  behalf  of  the 

^PpeUanty  and  that  the  justices  were  of  opinion  :  First. 

^^t  the  exposing  goods  for  sale  by  the  appellant  was 

^^  a  right,  power  or  privilege  within  the  meaning  of 

•®^  50  of  The  Local  Government  Act,  1858.  Secondly. 

"^t  the  words  "  dwelling  place  or  shop"  in  sect.  13  of 

**c  Markets  and  Fairs  Clauses  Act,  1847,  meant  a 

^^ing  jdace  or  shop  in  the  popular  sense  of  the  terms, 

^<1  that   exposing  goods  for  sale  under  the  wooden 

^^"^U^ure  in  manner  proved  was  an  offence  under  that 

^^^tion. 

The  Marketo  and  Fairs  Clauses  Act,  1847, 10  &  1 1  Vitt 
^  l4b  «.  13.,  enacts  :  ''  After  the  market  place  is  opened 
^^  public  use  every  person  other  than  a  licensed  hawker 
^l^o  shall  sell  or  expose  for  sale  in  any  place  within  the 
^'^^acribed  limits,  except  in  his  own  dwelling  place  or  shop, 
^^y  articles  in  respect  of  which  tolls  are  by  the  special 
"^^t  authorised  to  be  taken  in  the  market,  shall  for  every 
^^i:h  offence  Ix;  liable  to  a  penalty  not  exceeding  U)s.'* 
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1869.  The  Local  Government  Act,  1858,  21  &  22  Vtct.  e.  S 

AaHwoBTB    $.  50.,  enacts :  "  The  Local  Board  shall,  in  non-corpon 

Hetwosth.    districts^  with  the  consent  of  the  owners  and  ratepay< 

of  the  district,  to  be  expressed  by  resolution  in  t 

manner  herein  provided  with  respect  to  resolutions  1 

the  adoption  of  this  Act,  and  in  corporate  distrit 

shall,  with  the  consent  of  two-thirds  of  the  Local  Boa] 

have  the  power  to  do  the  following  things,  or  any 

them,  within  their  district : 

(1.)  To   provide    a  market  place,  and  construct 

market  house  and  other  conveniences,  for  t 

purpose  of  holding  markets : 

a|c  :|e  :|e  :|e  :|e  a|e 

But  no  market  or  slaughter  house  shall  be  establish 
in  pursuance  of  this  section  so  as  to  interfere  with  a 
rights,  powers,  or  privileges  enjoyed  within  the  distr 
by  any  person,  chartered  joint  stock  or  incorporal 
Company,  without  his  or  their  consent/' 

Crompton  Hutton,  for  the  appellant. — First  This  si 
is  within  the  exception  in  stat  10  &  11  VicL  c.  14.  s.  1 
being  a  kind  of  porch  to  the  dwelling  place  or  shop 
the  appellant.  Croods  exposed  on  a  window  sill  wo 
be  within  the  exception.  [Cockbum  C.  J.  A  mar 
slab  immediately  connected  with  the  shop,  but  projc 
ing  beyond  the  wall  of  the  house  would  be  part  of 
house.  Ltuh  J.  Suppose  there  had  been  no  shed,  co» 
the  justices  have  ordered  the  baskets  to  be  removes 
In  Pope,  appt.,  Whalley,  respt.  (a),  the  structure  ^ 
an  open  stall  not  attached  to  the  house. 

Secondly.   The  appellant  had  at  the  time  when 
market  was  established  a  right,  power  or  privilegie 

(a)  6  B.  i'  S.  303. 
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iH  goods  on  the  piece  of  ground  appurtenant  to  his        1869. 
cniae^  and  this  is  protected  by  stat  21  &  22  Vict.  c.  98.     ashworth 
50.     That  section  is  not  confined  to  rights  which    hitwortb 
e  in  grant  and  not  in  livery.     ICockbum  C.  J.   The 
Kposing  of  goodff  for  sale  by  the  appellant  is  a  right 
f  property  not  exercised  adversely  to  the  public  nor 
accessory  to  his  house,  but  because  the  ground  is  his 
Property.  Suppose  his  house  was  pulled  down,  he  would 
We  the  same  right.    And  if  he  had  only  begun  to  sell 
the  day  before  the  information  was  laid,  he  would,  so 
&r  as  sUt.  21  &  22  Vict.  c.  98.  s.  50.  is  concerned, 
^^e  a  right  as  much  as  if  he  had  sold  for  forty  years. 
^^eHor  J.    It  is  difficult  to  give  any  meaning  to  the 
^^  ''rights"  in  sect  50.     Would  the  selling  of  goods 
a  stall  for  forty  years  be  a  right  within  sect.  50  ?] 
^*    \^Lush  J.    Sect,  50  would  give  a  party  whose 
^hts  were  interfered  with  a  right  to  object  to  or  abate 
^narket ;  here  the  market  is  lawfully  established.]  [He 
•erred  to  Ellis  v.  The  Mayor  ^c.  of  Bridgnorth  (a).] 
^illor  J.  That  was  a  common  law  action  for  removing 
^market.] 

Quoin  {Kay  with  him),  for  the  respondent — (The 
w<mrt  desired  him  to  confine  his  argument  to  the  first 
Nxnt)     Whether  this  shed  was  a  shop  within  stat. 

0  &  11  Vict.  c.  14.  s.  18.  is  a  question  of  fact  for  the 
istioes.  \^Cockbum  C.  J.  They  have  given  us  a  full 
ascription  of  it,  so  that  we  may  see  whether  they  were 
ight  in  their  construction  of  the  statute  (6).    The  shed 

1  on  the  appellant's  own  land,  and  is  part  of  the  per- 

(a)  15  a  B.  N.  &  52. 

(4)  See  Camwell,  appt.,  Sanders,  respt.,  3  B.  4-  S.  206,  pi.  '6, 
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1860.       mauent  structure  of  his  hoase;    be  might  build  the 
Abhwobth    walls  of  his  shop  so  as  to  include  it.]     Suppose  every 
Hbtwosth.    sliopkeeper  did  the  same  there  would  be  a  series  o 
stalls.     [Cochbum  C.  J.     The  object  of  stat  10  &  1 
Vict  c,  14.  8,  13.  was,  that,  after  a  public  market  haj^ 
been  established  by  authority,  persons  should  not  est^*. 
blish  another.     Lush  J.     The  justices  have  put  a  con- 
struction on  stat.  10  &  11  Vict,  c,  14.  s.  13.  whicb 
would  apply  to  butchers  hanging  meat  on  hooks  in 
front  of  their  house  extending  beyond  the  line  of  their 
shop.]     In  that  case  the  meat  is  in  part  of  the  shop. 
[Lush  J.    Their  construction  would  apply  also  to  any 
person  exposing  for  sale  any  goods  outside  his  door.] 
In    Pope^   appt.,    tVhalley^  respt  (a),   Mettor   J.   said, 
p.  313,  a  shop  was  "a  place  not  only  for  selling  but 
for  storing'/'   here  the  articles  exposed  for  sale  were 
taken  into  the  shop  each  evening.     [Cockbum  C.  J. 
There  may  be  an  inner  and  an  outer  shop.] 

CocKBURN  C.  J.  The  justices  took  too  narrow  a 
view  of  this  matter.  Where  a  shed  attached  to  a  man's 
house  is  used  for  the  same  purpose  as  a  shop  it  is  acces« 
sory  to  the  house  or  shop,  and  therefore  the  sale  or 
exposing  of  goods  for  sale  in  it  is  not  a  sale  or  exposing 
for  sale  otherwise  than  in  his  house  or  shop.  Though 
if  the  shed  were  not  contiguous  it  would  be  prohibited 
by  sect.  13. 


Mellor  J.  I  cannot  say  that  the  justices  we 
wrong  in  the  conclusion  they  came  to;  it  is  a  questioi 
of  fact  for  them,  of  which  they  are  better  judges  th 
I  am. 

(n)  QB,^S.  303. 
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Lush  J.    The  justices  have  put  too  narrow  a  eon-        1869. 

struction  on  stat  10  &  11  Vkt.  c.  14.  s.  18.     It  was    ^^^^^^^ 

Bot  intended  to  interfere  with  traders  carryiner  on  their    „     ^' 
-     .  i^    o  HstwoaTH. 

boainess  on  their  own  premises. 

Hates  J.     I  also  think  that  stat.  10  &  11  Vict.  c.  14. 

*.  18.  was  directed  against  wanderers  and  not  against 

i&opkeepers  carrying  on  their  ordinary  business  on  their 

own  premises.     And  even  of  the  former  class  licensed 

Aa.if  kers  are  excepted  from  its  operation. 

Judgment  for  the  appellant. 


^e  Queen   against   The    Cambbian    Railway 

Company. 

Where  a  claim  for  compeosation  for  iiynrioiisly  affecting  land  haTing 
en  referred  to  arbitration  under  The  Lands  Clauses  Consolidation 
ct,  1845,  8  4-9  Fid,  c.  18.  *.  68.,  without  prejudice  to  the  right  of  the 
ipanj  to  mspute  the  claim,  und  an  award  having  been  made,  a  man- 
na is  obtained  commanding  the  Company  to  take  up  the  award,  a 
m  that  the  land  had  not  been  ii\]uriou8ly  affected  is  good. 

^J^^"  AND  AM  US.  The  suggestions  in  the  writ  were 
that  the  defendants  were  by  their  special  Acts 
^empowered  to  make  a  railway;  that  the  prosecutor 
churned  to  be  owner  of  an  exclusive  right  of  ferry  over 
a  river  or  estuary  at  Barmouth,  and  the  plaintiffs  had 
built  a  bridge  over  it  adjacent  to  the  ferry ;  that  the 
prosecutor  sent  to  the  defendants  a  notice  under  The  Lands 
Clauses  Consolidation  Act^  1845^  of  his  interest  in  the  ferry 
and  that  it  had  been  injuriously  affected  by  their  works^ 
and  claiming  1700/.  from  them  as  compensation;  that 
the  prosecutor  appointed  an  arbitrator  and  the  defendants 


Wednesday, 
April  2l8t. 

Lands  Clauses 
Consoltdation 
Act,  1845, 
8  #  9  Vict, 
c.  18.  8,  68. 
Mandamus  to 
take  up  award. 
Return  that 
land  was  not 
injuriously 
affected. 
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also  appointed  an  arbitrator^  but  without  prejudice  to 
their  right  to  dispute  the  claim ;    that  the  arbitrators 
appointed  an  umpire,  and,  upon  the  arbitrators  failing  to 
agree,  it  was  agreed  between  the  prosecutor  and  the 
defendants  that  the  umpire  should  proceed  to  hear  and 
determine  the  claim  according  to  the  provisions  of  The 
Lands    Clauses    Consolidation    Act,   1845 ;    that  the 
defendants    and  the  prosecutor    attended   before  the 
umpire  by  their  respective  counsel  and  attorneys  and 
evidence  was  given  in  support  of  the  claim ;  that  it  was 
agreed  between  the  defendants  and  the  prosecutor  that 
the  umpire  should  make  his  award  on  or  before,  &c.,  and 
that  the  umpire  duly  made  his  award.     The  writ  then 
commanded  the  defendants  to  take  up  the  award. 

Return.  That  the  exclusive  ferry  and  the  interest 
therein  of  the  prosecutor  had  not  been  injuriously 
affected  by  the  defendants'  works  within  the  meaning  of 
The  Lands  Clauses  Consolidation  Act,  1845,  and  that  the 
prosecutor  was  not,  under  the  provisions  of  that  Act, 
entitled  to  claim  or  recover  compensation  from  the 
defendants. 

Demurrer,  and  joinder. 


Morgan  Lloyd^  in  support  of  the  demurrer. — The  - 
proper  time  for  raising  the  objection  whether  the  pro-  - 
secutor  is  entitled  to  compensation  is  when  an  action  i: 
brought  on  the  award.  [^Cockburn  C.  J.  Suppose  th 
award  is  a  nullity  :  are  the  defendants  bound  at  a  greats 
expense  to  take  up  an  award  which  would  be  of  no^ 
benefit  to  any  one  ?  Lush  J.  The  Lands  Clauses  Con- 
solidation Act,  1845,  8  &  9  Vict.  c.  18.  s.  68.,  whiclit 
gives  the  claimant  the  option  of  proceeding  by  arbitra^ — 
tion  or  before  a  jury,  says,   **  If  any  party  shall  hc::^ 
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entitled  to  any  compensation  iu  respect  of  any  lands,  or 
of  any  interest  therein^  which  shall  have  been  taken  for 
or  injuriously  affected  by  the  execution  of  the  wo^k8/^ 
Ac    When  the  arbitrators  could  not  agree  both  parties 
agreed  that  the  umpire  should  determine  the  claim. 
[CiKhburn  C.  J.     The  defendants  appointed  an  arbitrator 
under  protest^  and  on  this  demurrer,  which  admits  that 
the  return  is  true,  the  whole  proceeding  was  coram  non 
judice.    The  prosecutor  may  traverse  the  return  as  well 
as  demur ;  and  if  he  succeeds  on  it,  a  peremptory  man- 
damus will  be  awarded.]     After  that  it  might  still  be 
necessary  to  bring  an  action  on  the  award,  in  which  the 
question  might  be  raised  again.     [^Cockburn  C.  J.     The 
prosecutor  may  take  up  the  award.]     Stat.  8  &  9  Vict 
c.  1B.<.  35.  requires  that  the  award  shall  be  delivered  to 
the  promoters,  and  it  is  their  duty  to  take  it  up ;  Reg. 

m 

V.  The  South  Devon  Railway  Company  {a). 


1860. 
The  QuBCN 

V. 

Cambbian 

Railway 
Company. 


Mclntyre,  contra. — The  return  shows  that  the  case  is 
not  within  the  statute ;  therefore  there  is  no  obligation 
on  the  defendants  to  take  up  the  award.  He  was  then 
stopped. 


Per  CuRUM  (CocKBURN  C.  J.,  Lush  and  Hay£s  JJ.) 

Judgment  for  the  defendants. 


(a)  15  Q,  B.  1043. 
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Wednesday,     The  QuEEN,  on  the  prosecution  of  the  Church- 

'- —      wardens  and  Overseers  of  St.  Maey,  Cardiff, 

^tc^*"      against  The   Great  Western  Railway  Com- 

milUee  Amend'         ^_  ^  ,, 

m;^  Act,  pany. 

1864,27#28 

Ftc^.c.39. «.  1.  Under  The  Union  Assessment  Committee  Amendment  Act,  1864, 

Valuation  list.  27  &  28  Vict.  c.  39.  *.  1.,  it  is  a  condition  precedent  to  the  right  of 

Appeal  against  appeal  against  each  and  every  rate  made  in  conformity  with  the  valuation 

^^^'  list,  that  the  appellant  should  give  a  notice  of  objection  against  Uie  list 

Notice  to  to  the  assessment  committee ;   and  that  nothwithstanding  an  appeal 

assessment  against  the  next  preceding  rate  by  the  appellant  is  pen^Ung,  ana  the 

committee,  figures  in  the  valuation  list  are  the  same,  so  far  as  the  appellant  is 
concerned. 

A  T  the  Glamorganahire  Quarter  Sessions,  held  on  the 
Slat  December 9  1867,  an  application  to  enter  and 
respite  an  appeal  by  The  Great  Western  Rcalway  Cam* 
pany  against  a  rate  made  on  the  19th  October  by  the 
churchwardens  and  overseers  of  the  parish  of  St.  Mary^ 
Cardiff^  in  which  the  appellants  were  rated  on  a  wharf 
in  their  occupation,  was  refused,  subject  to  the  following 
case  for  the  opinion  of  this  Court. 

The  assessment  committee  of  the  Cardiff  Union,  on 
the  24th  ApriU  1865,  duly  approved  a  valuation  list  for 
the  parish  of  St,  Mary^  Cardffy  in  which  list  the  appel* 
lants  were  assessed  for  the  wharf  in  their  occupation 
on  the  rateable  value  of  1421/. 

The  respondents,  on  the  15th  May,  1867,  made  a 
rate  for  the  relief  of  the  poor  of  the  parish,  and  assessed 
the  appellants  on  their  wharf  according  to  the  valuation 
list. 

The  appellants  on  the  making  of  the  rate  having 
previously  given  the  proper  notices  objected  before  the 
assessment  committee,  who  declined  to  alter  the  amount 
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At  \fhich  the  appellants  were  assessed  in  respect  of  the 
^wharf. 

The  appellants  appealed   agaitist   the   rate  to  the 
Oixarter  Sessions  held  on  the  llth  October,  1867.     The 
on]  J  question  then  being  whether  the  appellants  were 
lii^ble  to  be  rated  in  respect  of  wharfage  rates  or  dues 
rate  was  confirmed,  subject  to  a  case  for  the  opinion 
this  Court  (a). 
The   respondents  made  another  rate  on   the  19th 
O^rtobeTj  1867,  in  conformity  with  the  same  valuation 
list,  and  the  appellants,  having  previously  given  twenty- 
one  days  notice  to  the  overseers  of  the  parish,  and  to  the 
masessment  committee,  of  their  intention  to  appeal  to 
±Yie  Quarter  Sessions,  applied  to  enter  and  respite  an 
Appeal  against  the  second  rate  on  the  ground  that  the 
granted  on  the  first  appeal  was  not  yet  disposed  of, 
iA  that  the  same  question  was  at  issue. 
It  was  objected  by  the  respondents,  and  admitted  by 
the  appellants,  that  the  appellants,  after  the  making  of 
tKc  rate  of  the  19th  October,  1867,  had  not  (so  far  as 
"^bc  rate  appealed  against  was  concerned)  gone  before 
^^  &iled  to  obtain  relief  from  the  assessment  committee, 
^^d  it  was  contended  that  a  notice  of  objection  ought 
^  have  been  given  to  the  assessment  committee  against 
^e  valuation  list,  as  a  condition  precedent  to  an  appeal 
^C^st  the  last  mentioned  rate  to  the  Quarter  Sessions. 
'^e  appellants  contended  that,  the  rate  having  been 
^^e  on  a  valuation  list  in  which  the  figures  were  the 
^^c  (so  far  as  they  were  concerned),  and  to  which  they 
^^  objected  before  the  assessment  committee  prior 
^  appealing  against  a  former  rate,  it  was  unnecessary 

(a)  The  mne  question  was  raised  and  decided  in  Rea.  v.  The  Rhymney 
^<iilw<^  Cmpany,  ante,  p.  198. 
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that  they  should  again  give  notice  of  objection  to  the 
valuation  list  and  appear  before  the  assessment  com- 
mittee. 

If  the  Court  should  be  of  opinion  that  the  Quarter 
Sessions  ought  to  have  granted  the  application,  the 
appeal  against  the  rate  made  on  the  19th  October^  1867| 
was  to  be  entered  and  respited. 

The  Union  Assessment  Committee  Amendment  Act, 
1864.,  27  &  28  Vict.  c.  39.,  recites  that  "it  is  expedient 
to  amend  The  Union  Assessment  Committee  Act,  1862, 
in  regard  to  appeals  against  poor  rates,  and  to  make 
further  provisions  for  securing  correct  and  uniform 
valuations  of  the  property  liable  to  be  assessed  to  the 
relief  of  the  poor." 

Sect.  1.  "  Before  any  appeal  shall  be  heard  by  any 
Special  or  Quarter  Sessions  against  a  poor  rate  made 
for  any  parish  contained  in  any  Union  to  which  The 
Union  Assessment  Committee  Act,  1862,  applies,  the 
appellant  shall  give  twenty-one  days  notice  in  writing 
previous  to  the  Special  or  Quarter  Sessions  to  which 
such  appeal  is  to  be  made  of  the  intention  to  appeal, 
and  the  grounds  thereof,  to  the  assessment  committee 
of  such  Union  :  Provided,  that  after  the  first  day  of 
August  next  no  person  shall  be  empowered  to  appeal 
to  any  Sessions  against  a  poor  rate  made  in  conformity 
with  the  valuation  list  approved  of  by  such  committee, 
unless  he  shall  have  given  to  such  committee  notice  of 
objection  against  the  said  list,  and  shall  have  failed  to 
obtain  such  relief  in  the  matter  as  he  deems  just ;  and 
which  objection,  after  notice  given  at  any  time  in  the 
manner  prescribed  by  the  said  Act  with  respect  to 
objections,  the  committee  shall  hear,  with  full  power  to 
call  for  and  amend  such  list,  although  the  same  has 
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been  approved  of^  and  no  subsequent  list  has  been 
transmitted  to  them,  and  if  they  amend  the  same  shall 
give  notice  of  such  amendment  to  the  overseers,  who 
shall  thereupon  alter  their  then  current  rate  accord- 
ingly/' 

Sect  2.  "  The  assessment  committee  of  such  union 

msy,  with  the  consent  of  the  guardians  of  such  union, 

after  notice  shall  have  been  sent  to  every  guardian, 

^pear  as   respondents   to   such    appeal,  but   in   the 

name  of  the  guardians  of  such  union,  in  like  manner, 

tnd  with  the  same  incidents,  and  subject  to  the  same 

liabilities,  and  entitled  to  the  same  remedies  and  rights, 

as  in  the  case  of  persons  other  than  the  overseers  to 

whom  notice  of  appeal  may  be  given/' 
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^eU  (PhilMck  with  him),  for  the  respondents.— The 

proviso  to  Stat.  27  &  28  Vict.  c.  89.  s.  1.  requires  that 

^  appellants  should  have  given  notice  to  the  assess- 

^"^t  committee  of  their  objection  to  the  valuation  list 

^^T^  proceeding  with  their  appeal  against  the  second 

"^^     The  notice  is  required  in  order  that  the  assess- 

^"^t  committee  may  exercise  the  right  given  by  sect.  2 

«f  beooodng  parties  respondent  to  the  appeal,  and  that 

*^*ore  they  embark  in  litigation,  they  may  have  infor- 

"^*tioii  which  would  not  be  given  to  them  under  stat. 

12  sl 

^     ^  18  Vict  c.  45.    The  appeal  against  the  first  rate 

■    ^XTelevant,  for  rateable  property  continually  varies  in 

^'^   [Cockbum  C.  J.   The  rate  may  differ  in  amount, 

^  does  not  the  assessment  remain  the  same  ?]   Sect.  1 

C^ea  the  committee  power  to  amend  the  valuation  list. 

^^en  if  the  objection  is  the  same,  they  should  have  an 

opportunity  of  re-considering  it :  they  may  have  seen 

VOL.  X.  Y  B.  &  s. 
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reason  to  alter  their  assessment  upon  taking  the  opinioti 
of  counsel. 

J.  W,  Boweriy  for  the  appellants. — The  appellants  hav 
complied  with  stat.  27  &  28  Vict  c.  39.  s.  1.  by  givici 
notice  of  objection  to  the  assessment  committee  agaia^ 
the  valuation  list  on  their  appeal  against  the  first  rat^ 
which  involves  the  same  points  as  the  present  appes* 
and  is  still  pending.  The  appellants  have  in  efib^ 
appealed  against  every  rate  made  on  the  assessmen 
objected  to.  [Hayes  J.  This  appeal  is  against  the  secoc 
rate.  Cockbum  C.  J.  Every  appeal  against  a  rate  is 
distinct  proceeding :  the  statutory  conditions  annexed 
an  appeal  form  part  of  each.  What  is  there  to  shewtim 
the  assessment  in  the  valuation  list  may  not  be  altera 
between  the  time  of  making  one  rate  and  that  of  makis 
another?  Melior  J.  The  appellants  may  have  an  adc^ 
tional  objection  to  the  assessment:  also  the  assessing 
committee  may  change  their  opinion^  or  the  memb^: 
of  it  may  be  different.  Lush  J.  By  sect.  1  the  asae^ 
mcnt  committee  are  made  the  first  court  of  app^ 
Cocl'bnrn  C.  J.  The  appellants  have  given  notion 
objection  against  the  valuation  list  in  another  app^ 
but  not  in  the  present,  and  therefore  have  not  compXi 
with  the  statute.] 


Per  Curiam.     (Cockburn  C.  J.,  Mellor,  Lush    ar 
Hayes  JJ.) 

Order  confirmee 
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The   Queen    against    The    Overseers   of    the  wednestfay, 

Parish  of  Malden.  - 


Union  Assess- 

n        -  .  ,    ,       ,  .11.1  'iiifnt  Com' 

Homes  finished  and  fit  for  occupation,  but  not  let  or  occupied,  which  m  it  tee  Act, 

Md  been  omitted  in  the  valuation  list  made  by  the  oversoera  under  1802,  2o  i*  28 

■w^  14  of  The  Union  Assessment  Committee  Act,  18C2,  25  &  26  Vict,  yi^t]  c.  103. 

e.  103.  are  rateable  hereditaments,  and  ought  to  be  inserted  in  the  gg^  \\^  20. 

valuation  list  by  the  assessment  committee  under  sect  20.  Valuation  list. 

Rateable 

AN  appeal  to  the  Quarter  Sessions  for  the  county  of 
Surrey,  by  the  overseers  of  the  parish  of  Maiden^ 
^Dst  the  supplemental  valuation  list  relating  to  the 
ftteable  hereditaments  for  the  parish^  which  had  been 
confirmed  and  approved  by  the  assessment  committee 
'or  the  parish^  was  dismissed  subject  to  the  opinion  of 
of  this  Court  on  the  following  case: 

C.  Blake  is  one  of  the  inhabitants  of  the  parish  of 
^cldeiu  Before  the  making  of  the  supplemental  valua- 
tion list  he  erected  upon  part  of  a  close  of  land  belong- 
^S  to  him,  and  situated  within  the  parish,  five  houses, 
^fcich,  together  with  garden  ground  enclosed  therewith 
'or  the  purpose  of  occupation  therewith,  take  up  about 
^  acres  of  the  land. 

Pursuant  to  the  provisions  of  The  Union  Assessment 
Committee  Act,  1862,  25  &  26  Vict.  c.  103.,  the  appel. 
*^t«,  on  the  22nd  February,  1868,  made  a  supplemental 
Valuation  list  for  the  parish,  and  returned  it  to  the 
*^*^ment  committee  of  the  Kingston  Union,  to  which 
^liion  the  parish  belongs,  and  in  that  list  no  mention 
*aa  made  of  the  houses  and  garden  ground  or  of  either 
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1869.        of  them.     At  that  time  the  five  houses  were  complete 
The  Queen    finished  and  ready  for  occupation,  but  neither  of  th.^ 

Ore  Jeers  of     ^^^  ^^^^  ^^^^  ^^^  ^^  OCCUpicd. 

Maldkn.  rphe   assessment   committee  upon  the  supplemerE"! 

raluation  list  being  returned  to  them,  altered  it  1 
inserting  therein  the  five  unoccupied  houses  of  C.  BIckA 
and  assessed  them,  together  with  the  garden  groixi 
attached  thereto  at  the  sum  of  425/.  as  their  ratesLfc 
and  net  annual  value,  and  the  committee  accordirmg 
thereby  increased  the  rateable  and  net  annual  valu^ 
the  parish  by  that  sum,  and  thereby  raised  the  rate&l 
value  of  the  parish  from  2444/.  5«.  to  2869/.  5s. 

In  the  valuation  lists  for  other  parishes  of  the  STmw^ 
ston  Union,  where  within  the  knowledge  of  the  commx'tri 
new  houses  had  been  erected,  houses  finished  and 
for  occupation,  though  never  let  or  occupied  had 
included  and  assessed. 

The  appellants,  pursuant  to  sect.  18,  objected  to  '^ 
alteration  in  the  supplemental  valuation  list  mad^ 
the  assessment  committee,  on  the  ground  that  the  ^ 
houses  ought  not  to  have  been  inserted  therein,  i'M^ 
much  as  they  were  not  finished  and  fit  for  occupaC^' 
and  further,  that  if  they  were  finished  and  fit  for  occ«^  J 
tion  they  were  not  in  fact  occupied,  but  the  assessnt^^^ 
committee  under  sect  19  refused  to  allow  the  appella^^ 
objection  and  confirmed  the  list  as  altered  by  them* 

It  was  admitted  that,  assuming  the  respondents  S^ 
a  right  to  insert  in  their  supplemental  valuation  ^ 
the  five  houses,  the  assumed  rental  thereon  respective 
specified  for  the  same  with  the  land  belonging  to  ^^ 
of  them  respectively  was  fair  and  reasonable^  and  f^^ 
as  to  all  the  residue  of  the  property  set  forth  in  ^ 
valuation  list  it  was  properly  and  fairly  valued. 
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The  question  for  the  opinion  of  this  Court  was^  whe- 
ther the  five  houses  so  finishexl  and  fit  for  occupation/ 
but  not  in  fact  let  or  occupied^  ought  to  be  inserted  and 
in  the  valuation  list  ? 


1869. 


The  Queen 

V. 

Overaeers  o 
Malden. 


Bush  Cooper  {Forbes  with  him),  for.  the  appellants. — 
By  The    Union    Assessment    Committee    Act,   1862, 
25  &  26  Vzct  c.  103.  s.  14.,  the  overseers  in  the  first 
instance  are  to  make  a  list  of  all  the  rateable  here- 
ditaments in  so  much  of  the  form,  shewn  in  the  Schedule 
annexed  to  stat.  6  &  7  IV.  4.  c.  96.  as  is  set  out  in  the 
Schedule  to  stat  25  &  26  Vict.  c.  103.     By  sect.  20  the 
ftuessment  committee  are  to  revise  the  valuation  list, 
"  and  insert  therein  any  rateable  hereditament  omitted 
tberefrom."     Sect  25,  which  directs  the  overseers  to 
niake  a  supplemental  list  "  when  and  so  often  as  any 
property  not  included  in  the  valuation  list  in  force  in 
•ny  parish  becomes  rateable"  provides  for  the  present 
<^i^    [Lush  J.    That  section  adds  ''  and  when  and  so 
often  as  it  shall  appear  to  the  overseers  that  any  rateable 
property  iucluded  in  such  lif^t   has  been  increased  or 
'"^uced  in  value  since  the  valuation  thereof,  whether 
"J  building,  &c. ;"  that  is  the  present  case  {a).]     Eate- 
*ole  property  is  property  which  has  carried  a  rate,  or  is 
^pable  of  being  assessed  at  the  time  of  making  the 
^Uation  list     The  poor  rate  is  a  personal  tax  in  res- 
pect of  property,  being  raised  by  taxation  of  the  inhabi- 
^iiits  and  of  occupiers  of  lands,  &c.,  in  the  parish ;  stat. 
^  £l.c2.  s*  1.     Under  that  statute,  if  there  was  no 


(a)  The  Poor  Law  Amendment  Act,  1868,  31  &  32  Vict.  c.  122.  s,  38., 
^*^videe  for  the  rating  of  new  houses  or  buildings  which  were  "  incom. 
^**te,  or  not  fit  for  occupation"  at  the  time  when  the  current  rate  was 


326  EASTER  TERM. 

1869.       occupier  of  property  there  could  be  no  rate  upon  ii  The 
The  Queen    ^^^°^  ^^  ^*®  given  in  the  Schedule  to  stat.  6  &  7  W^.  4 
Overeeers  of    ^'  ^^'*  ^^^  ^^®  ^^"^  ^^  valuation  list  in  the  Schedule 
Maldbh.      to  Stat.  25  &  26  Vict.  c.  103.,  have  a  column  for  the  • 
name  of  the  occupier.     In  Rex  v.  The  Undertaken  of 
The  Aire  and  Colder  Navigation  {a\  the  rate  omitted 
to  state  the  property  in  respect  of  which  all  the  persons 
except  the  appellants  were  rated ;    and  Abbott  G.  J* 
said,  p.  714,  "  The  objection  to  the  form  of  the  rate  is 
decisive.     If   any  person  wished  to   appeal,   on  the 
ground  that  another  was  underrated,  how  could  be  tell 
in  respect  of  what  property  the  rate  was  impoeed.' 
[Lush  J.     As  soon  as  the  overseers  find  the  housed 
occupied,  they  will  assess  the  occupiers  at  the  amous^''^ 
stated  in  the  valuation  list]     Suppose  an  occupier  does^ 
not  come  in  till  after  the  time  for  appealing  unde^ 
Btat  25  &  26  Vict.  c.  103.  s.  82.  has  elapsed.     [Ltuh  T^ 
His   name  will  appear  on  the  poor  rate.      FiM,  fo^ 
the  respondents. — The  Union  Assessment  Committed 
Amendment   Act,   1864,   27  &  28   Vict.  c.  89.  s.  \^ 
gives  the  appellant  a  right  to  appeal  to  the  Quartet 
Sessions,  after  notice  to  the  assessment  committee  {h^ 
given  at  any  time  in  the  manner  prescribed  by  stat^ 
25  &  26  Vict.  c.  103. ''  with  respect  to  objections."]    Bj^ 
sect.  30  of  Stat.  25  £^  26  Vict.  c.  103.  the  contributiona 
of  each  parish  to  the  common  fund  is  to  be  determinec^ 
by  the  rateable  value  of  the  property  stated  in  th»- 
valuation  lists  for  the  time  being;    and   if  property- 
unoccupied   is  inserted,  the  rated  inhabitants  will 
subjected  to  the  hardship  of  paying  in  respect  of  t 
property.     [Lush  J.     The  same  hardship  would  OCCL..C 

{a)  2B.^  C.  713.  (6)  See  the  preceding  case. 
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if  hoDses  occupied  at  the  time  of  making  the  valuation 
list  were  afterwards  deserted.] 

Field {Thesiffer  with  him),  for  the  respondents. — In 
%.  V.  The  Overseers  of  Hammersmith  (a)  it  was  held 
tkat  under  stat.  15  &  16  Vict  c.  81.  s.  2.,  which  directs 
tliat  the  basis  or  standard  for  assessing  county  rates 
diaU  be  ^'founded  and  prepared  rateably  and  equally 
aooordiDg  to  the  full  and  fair  annual  value  of  the  pro- 
perty, &c.,  rateable  to  the  relief  of  the  poor,"  unoccupied 
louses  were  to  be  included.     [He  was  then  stopped.] 

Lush  J.   The  present  case  is  not  distinguishable  from 

^9-  V.  The  Overseers  of  Hammersmith  {a),  and,  inde- 

P^dently  of  that  case,  I  should  feel  constrained  to 

^opt  the  construction  which  the  Quarter  Sessions  have 

P^t  on  this  statute.     The  phrase  "  rateable  property'* 

(Qcaos  property  in  its  quality  and  nature  capable  of 

being  rated.     It  has  been  urged  that,  as  the  valuation 

list  is  the  basis  of  the  contribution  of  each  parish  to  the 

oommon  fund,  if  these  houses  are  included  the  ratepayers 

^ill  have  to  pay  in  respect  of  property  not  occupied. 

^e  answer  is  that  the  Legislature  have  so  enacted. 


827 


1869. 

The  Queen 

V. 

Overseers  of 
Malden. 


Hannen  and  Hates  JJ.  concurred. 


Order  confirmed, 


(a)  33Zr.  r.  183;  7  fK.  i?.  524. 
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^JJ2^      The  Queen  against  The  Overseers  of  Llantrk- 

SANT  and  the  Assessment  Committee  of  the 

BttUw^,  Pontypridd  Union. 

Inereated 
trqjfic  beyond 

^^*:  The  E.  V.  Railway,  the  greater  part  of  which  is  within  the  pariArf 

Addition  to        x.^  ^th  branches  wholly  within  it,  brings  traffic  to  the  8,  W,  Raa«y 

nUeabte  value,    which  is  coDreyed  over  it  and  other  por&ns  of  the  G,  W,  RaOwmf  Cmr 

pony's  lines.    The  8.  W.  Railway  is  the  Moperty  of  the  O.  W,  RmbiM^ 

Company,  who  are  also  ocenpiers  of  the  K.  V,  Kailway  and  branchMtt 

a  fixed  rent    Held,  that  in  ascertuning  the  rateable  Talue  of  the  oecn- 

Sation  of  the  K  V.  Railway  in  L,  tlie  Talne  of  the  line  to  the  G,  W* 
Railway  Company  in  bringing  traffic  to  the  8,  W»  Railway  not  within 
the  parish  ofJL  was  not  to  be  taken  into  aooount. 

/^N  appeal  to  the  Glamorffanahire  Quarter  Sessions 
against  a  poor  rate  for  the  parish  of  UafUrisioni, 
in  which  The  Great  Western  Railtcay  Company  were  rated 
as  occupiers  of  the  Ely  Valley  Railway  and  branches  at 
a  rateable  value  of  400/.,  the  Sessions  reduced  the  rate- 
able value  to  270/.,  subject  to  the  opinion  of  this  Court 
upon  the  following  case. 

The  Ely  Valley  Railway  commences  at  Dinas,  a  few 
chains  beyond  the  northern  extremity  of  the  parish  of 
Llantrissant,  in  the  Pontypridd  Poor  Law  Union,  and, 
after  running  through  that  parish  to  a  point  a  few  chains 
beyond  its  southern  boundary,  forms  a  junction  with  the 
South    Wales  Railway.     It  has  two  branches,  called  ^ 
respectively  the  Mynydd  branch  a!id  Gellyshaidd  branch... 
It  is  also  connected  at  or  near  A  lynydd  with  the  Llan^ 
trissant  and    Toff  Vale  Junction  Railway  and   at  the^ 
SotUh  Wales  junction  with  the  Cohibridge  Railway.    Thav 
branches  are  wholly  and  the  main  line  chiefly  in  thi^» 
parish  of  Llantrissant,  it  being  admitted  that  the  entir*  "^ 
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iength  of  railway  is  ten  miles  and  seventeen  cliains^  of 
wiiich  seven  miles  and  twenty-three  chains  are  in  this 
panah.  The  traffic  is  chiefly  minerals.  See.,  produced 
from  iron  and  coal  works^  which  ^are  situated  partly 
wi^lin  and  partly  beyond  the  parish.  The  greatest  por- 
tion of  that  traffic  is  brought  by  the  Ely  Valley  Railway 
to  the  South  Wales  Railway  and  conveyed  for  some 
distance  over  that  line  and  over  other  portions  of  The 
Grw^tat  Western  Railway  Company'^  lines. 

The  South  Woks  line  is  the  property  of  the  appel- 
lants, who  are  also  the  occupiers  of  the  Ely  Valley  Rail- 
way and  its  branches  under  an  agreement  for  a  lease  for 
999  years^  from  the  1st  January^  1861,  which  agreement 
was  confirmed  by  The  Great  Western^  Hereford^  Ross, 
Knd  Gloucester,  and  Ely  Valley  Railways  Act,   1862, 
25  &  26  Vtct.  c.  cxcvi.,  by  which  The  Great   Western 
^cahsay  Company  undertook   to  pay  The  Ely   Valley 
Jfoaboay  Company  a  fixed  rent  of  3000/.  for  the  year 
1864,  3750/.  for  the  year  1865,  and  4000/L  for  the  year 
1866  and  the  remaining  period. 

The  Ely  Valley  Railway  brings  a  considerable  amount 
^f  traffic  to  the  appellants'  South  Wales  line,  which  thus 
^^Ves  benefit  from  the  Ely  Valley  Railway  as  a  feeder 
*^  the  main  line. 

On  the  bearing  of  the  appeal  it  was  agreed  that  the 
^^y  question  for  the  Sessions  was,  whether  the  value  of 
*^^  traffic  contributed  by  the  Ely  Valley  line  and 
^^Hches  in  bringing  traffic  to  any  portion  of  The  Great 
^e^tem  Railway  Company*^  South  Wales  line  was  to  be 
^^en  into  consideration  in  estimating  the  amount  of 
^Q  rate  in  the  parish  of  Llantrissant 

The  Sessions  decided  the  question  in  the  negative  and 
^^uced  the  rateable  value  to  270/. 
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V. 

Overseers  of 
Llant&u- 

8ABT. 
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The  QuEEH 

▼. 

Oreraeers  of 

Llantris- 

8AIIT. 


The  question  for  the  opimon  of  this  Court  was,  whe- 
ther the  respondents  were  entitled  to  take  into  con- 
sideration in  their  assessment  the  value  of  the  line  to 
The  Great  Western  Railway  Company  as  bringing  traffic 
to  that  Company's  South  Wales  line,  in  addition  to  the 
net  profit  as  derived  from  the  traffic  passing  throogli  the 
parish  of  Llantrissant. 


^  * 


Field  {J.  W.JBowen  with  him),  for  the  appellants.-* 
The  Great  Eastern  Railway  Company^  appts.,  The  Over* 
seers  of  Haughley,  respts.  (a)  has  disposed  of  the  ques^ 
tion  in  the  present  case.     [He  also  cited  Rex  v.  Tk^ 
Inhabitants   of   Kingswinford  (J),    The   South    Easts 
Railway  Company^  appts.,    Tlie  Overseers  of  Dorking 
respts.  (c).]     The  Court  then  called  upon 


Michael,  for  the  respondents. — The  Ely  Valley 
way  would  command  a  greater  rent  from  the  hypothetii 
tenant  as  being  a  feeder  to  the  South  Wales  line.     [H 
referred  to  The  London  and  North  Western  Railway  Co 
pany,   appts..   The  Overseers  of  Cannock,  respts.  ( 
In   The  Newmarket  Railway  Company  y.    The 
seers  of  St,   Andrew  the  Less,    Cambridge  {e),   wh 
The  Newmarket  Railway    Company  were   guaran 
by   another  railway   Company   a  dividend  of  8 
cent.,  Coleridge  and  Erie  JJ.  held  that  the  paym 
received    under    the  guarantee   could    not   be    tak< 
into  account;    but    Lord    Campbell  said,  pp.  110- 
*'  The  appellants  contend  that  this  sum  ought  not 


{a)  7  B.  4'  S.  624. 

(c)  3jE:.  #-5.491. 

(d)  0  /..  T.  325.    See  note,  post,  p.  334. 
(f )  SE.^B.  04. 


(A)  7  B.  4'  a  236. 
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1  to  be  taken  into  consideration  in  assessing  them  as        1869. 
xmpiers  of  the  railway  to  the  relief  of  the  poor ;  alleging    The  Qubeh 
latit  cannot  be  treated  as  the  earnings  of  their  railway.    Overseers  of 
'  as  rent,  or  money  paid  in  the  nature  of  rent,  for  the 
e  of  the  railway,  and  ought  to  be  considered  only  as 
i  indemnity  to  the  appellants,  or  a  payment  to  them 
ider  a  guarantee,  unconnected  with  the  occupation  or 
jojment  of  land.     But  I  am  of  opinion  that^^  in  assess- 
S  the  appellants  for  the  portion  of  the  branch  line 
lich  is  within    the  limits  of  the  respondent  parish, 
is  payment  ought  to  be  taken  into  consideration.     I 
bk  it  is  received  by  the  appellants  in  respect  of  their 
copation  of  their  railway,  and  is  part  of  the  profits 

that  occupation The  railway,  within  the 

Bpondent  parish,  is  rendered  more  valuable  and  pro- 
ictive  by  something  connected  with  the  use  of  it  in 
lother  parish,  and,  according  to  decided  cases,  its 
teable  value  within  the  respondent  parish  is  thereby 
ibanced.^'  In  The  South  Eastern  Railway  Company^ 
Jpte,,  The  Overseers  of  Dorking^  respts.  (a)  Lord  Camp- 
*8aid,  pp.  513-14,  "The  liability  of  the  appellants,  to 
3  assessed  to  the  relief  of  the  poor  in  the  parish  of 
^hmg  in  respect  of  the  portion  of  the  Reading  line 

that  parish,  cannot  be  confined  to  the  net  profit 
rived  by  the  appellants  from  the  traffic  passing 
rough  that  parish.  They  are  only  to  be  assessed  in 
*t  parish  in  respect  of  property  occupied  by  them  in 
^t  parish ;  but  its  value  in  the  parish  may  be  enhanced 

circumstances  existing  out  of  the  parish 

Us  the  net  profit  derived  from  the  traffic  passing 
rough  the  parish  of  Dorking,  the  appellants  do  derive 
profit  firom  the  occupation  of  the  portion  of  the  line 
L  that  parish.     But  it  is  said  that  in  respect  of  this 

(a)  ZE.^B,  491, 
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last  profit  tbey  ought  only  to  be  assessed  in  the  parishes 
through  which  the  main  line  passes.   I  am  of  a  contraiy 
opinion.  This  profit^  although  not  received  for  the  traffic 
upon  the  line  in  the  parish  of  Dorldng^  originates  from 
the  occupation  by  the  appellants  of  land  in  the  parisli 
of  Dorking ;  and^  if  they  are  assessed  in  that  parisli  in 
respect  of  this  profit,  in  estimating  their  profits  in  the 
parishes  through  which  the  main  line  passes  there  ought 
to  be  a  deduction  in  respect  of  what  is  pud  for  the  line 
which  is  worked  as  a  feeder  to  the  main  line.''    In  Tht 
Great  Eastern  Railway  Company^  &ppts..  The  Overseers 
of  Haughley,  respts.  {b),  the  question  was  whether  addi* 
tional  traffic  beyond  Haughley  ought  to  be  taken  inU^ 
account  as  reducing  the  expenditure  of  the  line  in  thafl 
parish  and  thereby  increasing  its  rateable  value, 
the  present  case  the  whole  traffic  which  it  is  sought 
take  into  account  has  arisen  within  the  respond 
parish. 


Mellor  J.    It  is  not  easy  to  reconcile  all  that  h 
been  said  in  the  decided  cases  on  the  subject  of 
sing  to  the  poor  rate  branch  lines  of  railway  or  liik 
contributing  to  the  traffic  of  other  lines.     I  think  it 
immaterial  whether  the  line  to  be  rated  is  a  branch 
portion  of  a  main  line.    The  true  principle  on  which  t 
assessment  ought  to  be  made  is  to  ascertain  what  is 
rateable  value  of  the  portion  of  the  railway  in 
parish  through  which  it  passes,  that  is,  what  the  hyjg^^^^ 
thetical  tenant  would  give  for  the  line  in  that  particul^"^ 
parish.     It  would   be  very  dangerous  to  disturb  tla^^ 
principle.     The  question  left  to  us  is,  whether  the  re^il' 
y^Bj  in  the  parish  of  Llantrissant  is  to  be  rated  in  respect 
of  the  traffic  which  it  contributes  to  The  Great  Wester^ 

(fl)  1  B.iS.  624. 
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Sailway  Compant/*B  South  Wales  line  in  addition  to  the        18G9. 
pmfit  which  the  railway  itself  earns.  The  Quekm 

That  questioit,  notwithstanding  what  is  reported  to  overeeftre  of 
iave  heen  said  in  The  London  and  North  Western  ^^*''*"' 
Railway  Company,  appts.,  and  The  Overseers  of  Cannock, 
re8pts.(a),is,in  principle,  decided  by  The  Great  Eastern 
Rmboay  Company,  appts..  The  Overseers  of  Haughley, 
iCBpts.  (&).  In  the  later  case  there  was  no  difference  of 
opinion  on  the  Bench,  and  I  abide  by  the  opinion  I  then 
expressed,  that  the  rateable  value  of  the  line  of  railway 
\  iii  each  parish  through  which  it  passes  must  depend 
upon  the  earnings  of  the  railway  within  it,  deducting 
tke  expenses  which  properly  belong  to  that  part  of  the 
Hue.  Some  difficulty  has  been  introduced  by  confound- 
ing the  value  of  the  line  to  the  hypothetical  tenant  and 
its  valae  to  an  actual  tenant :  the  rent  which  a  particular 
tenant  will  give  is  not  the  criterion  of  the  rateable 
^ue.  The  simple  question  in  the  present  case  is,  whe- 
^er  because  the  traffic  which  comes  from  the  parish 
of  Xlantrissant  passes  on  to  The  Great  Western  Railway 
Conpany^B  South  Wales  line  and  thereby  enhances  the 
^^^Qe  of  it,  any  addition  ought  to  be  made  to  the  rate- 
able value  of  the  Ely  Valley  Railway  in  the  parish  of 
^^lUrissant  To  this  question  there  can  be  but  one 
•*^*wer:  No,  Therefore  the  order  of  Sessions  must  be 
^^Jfirmed. 

Sannen  J.  concurred. 

Hayes  J.     I  entirely  agree.     The  Great  Eastern  Rail- 
^    Company^    ^ppts..     The    Overseers    of  Haughley, 
^^^ts.  (5),  has  settled  the  law  on  this  point 

Order  of  Sessions  confirmed. 
(«)  91.  T.  325.   See  note^  poet,  p.  334.  (h)  7B.f8.  624. 
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[WedimdaVt      The  London  and  North  Western  Railway  Company,  appellants, The 
November lliDf  _  •,«.,.  ^  •»    . 

1353 1  Overseers  of  the  Parish  of  Cannock,  respondents. 

gPECIAL  case  stated  under  stat.  12  &  13  Vict,  c,  45.,  in  an  appeal 
against  a  poor  rate  for  the  parish  of  Cannock^  in  the  county  of 
Stafford. 

The  Cannock  Mineral  Baihoay  Company,  under  a  power  in  their  Ac^ 

had  leased  their  undertaking  to  the  appellants  at  the  yearly  i^nt  o^ 

5500/.  in  perpetuity.    The  expenses  of  working  the  railway  in  the  piri^** 

of  Cannock  exceeded  the  gross  receipts  there.    The  Cannock  Mini 

Railway  formed  a  link  in  the  appeUants*  system  of  railways,  and  at 

time  when  the  lease  was  agreed  upon  the  appellants  considered 

possession  of  that  line  of  great  importance  both  with  a  view  to 

traffic  for  their  main  lines,  and  to  prevent  other  railway  Compani-' 

from  gaining  access  to  the  district ;  but  so  far  as  the  exclusion  of  ot 

Companies  from  the  district  those  considerations,  from  a  change 

circumstances,  did  not  exist  at  the  time  of  making  the  rate  in  questic 

Passengers,  minerals  and  goods  were  conveyed  over  it,  and  over  the 

and  other  lines  belonging  to  or  leased  by  the  appellants,  at  throu.-^ 

rates  and  fares,  and  nearly  the  whole  of  the  traffic  on  it  passed  o^^ 

some  part  of  the  appellants'  other  lines.    By  this  means  the  Cojmic^^ 

Mineral    Railway  contributed  considerable    additional   traffic  to 

appellants'  main  lines ;  but  they  were  rated  in  respect  of  that  additic 

traffic  together  with  all  other  traffic  passing  aJong  their  lines  im  ' 

different  parishes  where  the  profit  upon  it  arose.    The  appellants  worl 

the  Cannock  Mineral  Railway  in  connection  with  and  as  part  of 

general  system  of  lines,  and  in  the  manner  which  they  considered 

beneficial  for  that  system.    It  was  admitted  by  the  appellants  that 

were  liable  to  be  assessed  at  a  net  rateable  value  of  40s.  per  acre, 

the  value  as  arable  or  pasture  land  of  the  land  occupied  by  them  in 

parish.     The  question  for  the  opinion  of  the  Court  was,  upon  n 

principle  the  appellantis  were  liable  to  be  rated  for  their  occupation  wi' 

the  respondents'  parish.    If  the  Court  should  be  of  opinion  that 

were  liable  to  be  rated  beyond  the  sum  of  40s.  per  acre,  then  the 

able  value  upon  the  principle  laid  down  by  the  Court  was  to  be 

tained  by  a  reference  and  the  assessment  made  accordingly. 


Mellish  (Davis  with  him),  for  the  respondents. — The  rent  in  perp^  * 
under  the  lease  must  be  taken  to  be  the  gross  annual  value  ot^    ^ 
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Cannock  Mineral  Kailwaj.  It  is  analogous  to  the  pipes  of  a  water 
Company  which  produce  no  profit  in  the  parish  in  which  they  are 
l«ii  [He  dted  The  South  Eastern  Railway  C&mpany,  appts.,  The  Over- 
*«w  oj  Dorking^  respts.  (a),  the  only  difference  in  that  case  being  that 
the  line  which  was  let  to  the  appellants  produced  a  profit  in  the 
wpondents'  parish.] 

^otHl  (Staveiey  Hill  with  him),  for  the  appellants. — The  lease  of  the 
Cnnock  Mineral  line  to  the  appellants  is  in  perpetuity,  and  therefore  it 
oust  be  treated  as  an  integral  part  of  the  main  line,  and  must  be  rated 
™  the  principle  of  parochial  earnings.  When  the  subject  matter  of  the 
«Me  becomes  valueless,  the  rent  covenanted  to  be  paid  is  no  criterion 
rfits  Piteable  value ;  Rex  v.  The  Inhabitants  of  Bedworth  (5),  per  Lord 
Bhborough,  In  Reg.  v.  The  Overseers  of  Fletton  {c\  the  Company 
^  occupied  the  station  received  rent  for  it  from  another  Company, 
M»d  were  therefore  held  rateable  on  the  full  amount,  as  a  profit  arising 
<«itof  their  occupation.  [Wightman  J.  Suppose  a  shop  in  a  popidous 
town,  and  J.  on  account  of  the  advantage  which  it  would  afford  him 
&r  the  stowage  of  goods  manufactured  in  another  building  or  manu- 
^ry  in  another  parish,  is  willing  to  give  as  tenant  from  year  to  year 
^Ue  what  B,  would  give  ?  Or  suppose  a  man  takes  a  piece  of  land 
fiwnyear  to  year  merely  because  it  is  a  means  of  communication  between 
**o  fields  of  his  farm.]  Suppose  a  field  of  A.  running  into  a  game 
P*8wrve  of  P.,  and  B,  is  willing  to  give  a  much  better  rent  than  an 
*^inary  tenant  would  give.  [Cockbum  C.  J.  The  test  of  the  rateable 
^tie  of  the  Cannock  Mineral  Railway  is  what  rent  would  a  Company, 
•uailarly  situated  as  the  appellants,  and  having  power  to  run  over  it, 
fiow  give,  supposing  the  lease  to  the  appellants  was  put  an  end  to. 
^ttttm  J.  And  what  would  be  the  elements  to  be  taken  into  con- 
■Weration  in  order  to  determine  the  rent  to  be  given  ?]  The  parochial 
Principle  was  recognised  in  "Reg,  v.  The  London^  Brighton  and  South 
^^  BaUwag  Company  (<i),  Reg.  v.  The  Great  Western  Railway  Com- 
f^  (The  Tilehurst  Case)  (e) ;  and  in  the  latter  case  it  was  held  that 
^*  bnndi  of  the  line,  comprehending  several  parishes,  be  incorpo- 
'■^fid  with  the  whole  line,  the  principle  of  proportion  laid  down  in  the 
^•■©niust  be  applied,  not  exclusively  to  the  branch,  but  to  the  whole  line. 
^  Tke  Newmarket  Railway  Company  v.  The  Overseers  of  St.  Andrew 
»« leu,  Cambridge  (/),  Lord  Campbell  concurred  in  the  principle  laid 
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(«)  3  E.  #  B.  491. 
(0  3  £.  ^  E.  450. 
(0  lo  Q.  B.  37M  1085. 


(h)  8  East  387.  388-9. 
(d)  15  Q.  B.  313.  300. 

{D  3  E.  4-  B.  04. 103.  las. 
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down  by  Erh  and  Cokridge  JJ.  that  one  line  of  raQway  was  not  liable 
to  be  rated  on  account  of  its  tendency  to  increase  the  profits  of  another, 
but  differed  from  them  in  the  application  of  it     {Blaekhtam  J.  In 
The  South  Ea&tem  Railway  Company,  appts.,  The  Overseers  of  Dorking, 
respts.  (a),  Lord  Campbell  and  Coleridge  J.  said,  pp.  510.  515,  that  their 
decision  did  not  in  the  least  conflict  with  Beg,  v.  The  Great  WtsUn 
Bailway  Company  {The  Tilehurst  Case)  (6).]    [He  also  cited  the  obeer* 
vations  of  Erie  J.,  pp.  503-4,  and  of  Lord  Campbell,  pp.  515-16.]    In  that 
case  it  was  found  that  if  the  leased  line  was  in  the  market  there  would 
be  a  competition  for  it  between  the  appellants  and  riTal  Compmies* 
and  the  rent  would  be  enhanced  by  that  competition.    Here,  owing  t9 
a  change  of  circumstances  since  the  first  formation  of  the  Camnod^ 
Mineral  Railway,  there  would  be  none.    [Wighiman  J.    But  it  lAVna^ 
found  that  the  appellants  would  give  nothing  for  it  if  the  lease  was  jgaS^ 
an  end  to.    Cockbum  C.  J.    The  test  is,  what  is  the  annual  worth  0^ 
the  Cannock  Mineral  Bailway  to  the  appellants?    Looking  at  the  fy^ 
that  it  is  an  integral  portion  of  their  railway  and  is  a  means  of  bringii^a 
traffic  to  it)  there  maybe  a  beneficial  occupation  independently  of  proft^ 
derived.    In  the  present  case  the  profits  will  not  give  the  renti  whidi  '^ 
shewn  by  other  means,  but  the  line  has  a  value  to  the  appellants, 
difficulty  experienced  in  these  cases  is  occasioned  by  departing  fixmi 
exquisite  simplicity  of  the  mileage  principle.]    It  might  be  worth 
to  the  appellants  to  keep  the  Une  open  though  they  would  not  take 
from  year  to  year. 


MeUish  was  not  called  upon  to  reply. 


Per  Curiam  (Cockbubm  C.  J,,  Wighthak,  Blackbubn  and 
LOB  JJ.)  The  case  must  go  to  an  arbitrator,  who  will  determine  whetl^ 
the  appellants  would  take  the  CannocJe  Mineral  Bailway  at  all  as  tiiis^ 
from  year  to  year,  and,  if  they  would,  whether  they  would  give  anythS 
for  it. 

Case  referred  aocoi 


(a)  3KfB,4Q}. 


{b)  15  <i,  B.  379. 


Friday, 
Maylths 


DiGNAM  against  Bailt. 


Reported  post 
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Stobey  against  Ashton.  Friday, 

May  7th. 


Hm  drfendant,  a  wine  merchant,  sent  his  dork  with  his  horse  and   3/^^  ^^^ 


JJrt  Oder  the  care  of  his  carman,  to  deliver  wine  and  bring  back  empty  ^^^^^^ 

"yfat.   On  their  return  when  within  a  quarter  of  a  mile  from  the  2(eQliaeru^ », 

ffjadiPt'i  stable,  the  carman,  at  the  request  of  the  clerk  and  for  his  ^^^^^^  *"*  ^'^ 

■*■■»»«,  drove  the  horse  and  cart  in  another  direction,  and  when  two  nnj^jiL.  ^f 

■Wei  fiom  the  stable  injured  the  plaintiff  by  negligent  driving.    Held,  ^^^  -^ 
fw  the  defendant  was  not  liable,  as  the  act  of  the  servant  was  not  done 
IB  tbe  eoBzse  of  bis  employment,  but  on  a  new  and  independent  journey. 

jPHIS  was  an  action  by  the  plaintiff  suing  by  his  next 
friend  for  an  injury  sustained  by  the  negligence  of 
*fcc  defendant's  servant  in  driving  his  horse  and  cart. 

On  the  trial,  before  Hannen  J.,  at  the  Sittings  at 

^utmmster,  during  Trinity  Term,  1868,  it  appeared  that 

th«  defendant  was  a  wine  merchant  carrying  on  business 

ni  Vine  Street,  Atinories.  He  sent  his  clerk  on  a  Saturday 

with  his  horse  and  cart  under  the  care  of  his  carman 

to  detiver  wine  at  Blackheath,  and  bring  back  empty 

^Kittles.    After  deliyering  the  wine  at  Blackheath^  and 

wlien  tbey  had  returned  as  far  back  as  within  a  quarter 

of  a  mile  from  the  defendant's  stable,  the  clerk  asked 

tbe  cannan  to  drive  him  to  the  house  of  a  friend  in  the 

dt^  Road  in  order  that  he  might  drink  tea  with  him. 

They  had  proceeded  about  two  miles  from  the  stable 

'^hen  the  accident  happened.    The  horse  and  cart  were 

brought  back  to  the  defendant's  stable  about  half  past 

■tt  o'clock  in  the  afternoon.     The  hours  of  business  on 

Soturday  ended  at  8  o'clock. 

^e  learned  Judge  directed  a  verdict  to  be  entered 
^  the  defendant,  reserving  leave  to  move  to  enter  a 
^^^  X.  z  B.  &  s. 
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186D.        verdict  for  the  plaintiff  for  the  amount  of  the  i 
Stobet       conditionally  assessed. 
A8HT01C.  Ii3  Easter  Term  following, 

Diffby  Seymour  obtained  a  rule  accordingly. 

Prentice  {A.  L.  Smith  with  him),  shewed  canai 
defendant's  servant  was  using  the  defendant's  ho 
cart  on  a  journey  of  his  own,  and  therefore  the 
dant  is  not  responsible ;  Mitchell  v.  CrasMweUer 
Maule  J.     [He  was  then  stopped.] 

I^9^y  Seymour  and  Finlay,  in  support  of  the 
In  Mitchell  v.  CrassweUer  (a)  there  was  a  fresh  i 
on  a  new  journey,  in  the  course  of  which  the  i 
happened;  for  the  carman  had  returned  to  the 
dant's  shop  which  was  within  500  yards  of  the 
Here  the  journey  on  the  business  of  the  master ' 
finished  when  the  deviation  commenced.  [Ha\ 
The  only  business  remaining  to  be  done  was  tl 
undone  by  reason  of  the  deviation.  Mellor  J.  In . 
T.  CrassweUer  (a)  Maule  J.  said,  p.  243,  "  Suppoe 
his  employers  had  been  there,  and  had  said  to  tl 
*  Take  the  horse  to  the  stable,'  and,  instead  of  d< 
he  chose  to  take  his  wife  and  children  out  for  a  ( 
would  his  employers  be  responsible  for  an  iiiju 
by  his  negligent  driving  on  that  trip?"  Here  eve 
was  done  except  going  home  aTld  putting  the  ho] 
cart  into  the  stable.  The  fact  of  the  business 
master  being  done  was  equivalent  to  an  order 
the  horse  and  cart  to  the  stable.]   There  was  no  e 

(a)  13  C.  B.  237. 1246. 


V. 
ASBTOH. 
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of  directions  by  the  defendant  as  to  the  time  of  bringing  1869. 
back  the  empty  bottles.  \_Mettor  J.  Suppose  the  servant  sroRftr 
tad  kept  the  horse  and  cart  out  till  midnight,  he  might 
be  said  to  be  in  his  master's  employment ;  but  in  order 
to  render  the  master  responsible  he  must  be  employed 
in  his  master's  business.]  [They  cited  Joel  v.  Morison  (a), 
coram  Flarie  B.,  Skath  v.  Wilson  (A),  coram  Erskine  J., 
Whitman  r*  Pearson  (c).] 

CocKBUBN  C.  J.     This  rule  must  be  discharged.    The 

law  as  laid  down  by  Maule  and  CressweU  JJ.  in  Mitchell 

V.  Crassweller{d)  gives  the  true  and  right  rule,  by  which 

we  ought  to  abide.     I  cannot  adopt  the  view  of  Erskine 

f*  in  SlecUh  v.  Wilson  {e)  that  wherever  a  master  has 

intrusted  his  servant  with  the  controul  of  his  carriage 

^^^^  master  is  responsible  for  the  servant's  improper 

''Management  of  it.     He  is  responsible  when  the  act  of 

^^  servant  which  causes  the  injury  is  done  in  the  course 

^^  his  employment  as  servant.     I  am  far  from  saying 

^^t  if  the  servant,  while  on  his  master's  business,  made 

deviation  from  it  for  his  own  purpose,  the  master 

^^^ht  not  be  liable.    It  would  be  a  question  of  degree 

to  the  extent  of  the  deviation.     In  the  present  case 

in  Mitchell  V.  Crassweller  (J),  the  servant  drove  off 

^  an  entirely  new  and  independent  journey  for  his  own 

^^iness  as  distinguished  from  that  of  his  master.    The 

^ly  difference  is  that  in  that  case  the  servant  had  got 

^'^tliin  500  yards  of  the  stable.     Therefore  there  is 

C^)  6  a  #  P.  501.  (6)  9  a  #  p.  007. 

C<^)  37  L.  J.  C.  P.  166.    8,  C,  nom,  Whatman  v.  Pearson,  L.  R.  3  C. 
^-  -^22. 

C«0  13  a  B.  237.  246-247.  («)  9  C.  #  P.  607.  612. 
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1869.        authority  for  holding  that  the  defendant  is  not  resp 
Storey       sible ;   and,  if  there  had  not  been,  I  should  have 
held. 


V. 
ASHTOR. 


Mellor  J.  A  master  is  answerable  for  the  n^lif 
doing  of  an  act  which  he  employs  his  servant  to  do,  t 
as  CresstoeU  J.,  in  Mitchell  v,  CrassweUer  (a),  said,  **! 
servant,  in  executing  the  orders,  express  or  impliec 
his  master,  does  it  in  a  negligent,  improper,  and  roi 
about  manner,  the  master  may  be  liable.^'  But  1 
the  carman  had  done  all  his  master's  business  ex 
going  home  and  putting  the  horse  and  cart  into 
stable,  and,  having  got  within  a  quarter  of  a  mil 
it,  on  the  suggestion  of  his  feUow  servant,  startec 
in  another  direction  upon  business  having  no  relatio 
his  master's.  This  was,  as  my  Lord  has  said,  an  i 
pendent  journey,  and  therefore  the  defendant  is 
answerable  for  the  consequences  of  it. 

Lush  J.  Tlie  question  in  these  cases  is,  whethei 
servant  at  the  time  of  the  accident  was  doing 
master's  business.  If  he  was,  the  master  is  liable 
the  negligence  as  much  as  if  the  master  himself 
done  the  act.  Here  the  servant  had  virtually  c 
home,  and  went  away  entirely  on  his  own  account 

Hannen  J.  concurred. 

Rule  disdutfi 

(a)  13  C.  B,  237.  247. 


rr 
I 
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The   Queen  against   The   Lord    Mayor,   Com-  ^/^j^^ 
monalty  and  Citizens  of  London. 


Restitution  of 
stolen  goods. 


_    1-  The  jnpifldiction  of  this  Court  to  iflsne  a  writ  of  pestitution  of  stolen  ^f^  ^^ 

Pfotusrty  was  incidental  to  the  judgment  on  appeals  of  felony  which  were  Jf*^y* . 

•bcjbahed  by  stat.  69  G.  3.  c.  *.,  and  it  was  abolished  with  them.  hf'^Q      u 

aL  That  jurisdiction  was  not  given  by  the  repealed  statute  21  H.  8.  ix  a'oI'  vH' 
«.  H.  nop  is  it  gi^en  by  Stat.  24  &  26  r«?<.  c.  96.  «.  100.  <S      im 


c.  96.  s.  100. 


r^  Hilary  Term,  the  Solicitor  General  obtained  a  rule 

calling  npon  the  Lord    Mayor,  commonalty  and 

A^iiens  of  London  to  shew  cause  why  a  writ  of  restitu- 

^^^Jk  shoold  not  issue  to  restore  to  John  Walker  the  sum 

270/.J  the  proceeds  of  the  sale  of  certain  goods  stolen 

mhim. 

^alker  carried  on  the  business  of  a  watchmaker  and 

'^^^eller  in  the  city  of  London,     Between  the  night  of 

^^^^rfflry,  the  4th  February,  1865,  and  the  morning  of 

^^^^Jtrffly,  the  6th,  his  shop  was  broken  into  and  property 

^^^^^%isting  of  watches  and  gold  chains  was  stolen.  Three 

ns  were  convicted  of  the  felony  at  the  Central 

tuinal  Court  before  the  Recorder.    Fifty-four  watches 

some  gold  chains,  part  of  the  stolen  property,  were 

^^^^d  at  the  lodgings  of  one  of  them  in  a  box,  which  also 

^^^tained  270/.   Walker  applied  to  the  Recorder  for  that 

^^^^ey,  as  being  the  proceeds  of  the  residue  of  the  pro- 

'^^^'ty  stolen  from  him.   The  Recorder  made  an  order  for 

^^^  restitution  of  the  watches  and  gold  chains,  but  declined 

^^  f)rder  the  270L  to  be  paid  to  him,  and  it  was  handed 

^^^r  to  the  Corporation  of  London^  who  claimed  it  under 
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1R60.       charters  granting  to  them  the  goods  and  chattels  of  all 
The  QuBBiT  feloi^s  convicted  within  the  city  of  London. 
Lord  Mayor        Petitions  to  the  corporation  were  presented  hy  other 

&C.  of  rvoiKirkTia     vrTirk  /tloimAil   fliA    vnrknov  aa  fTiA    T\-rA/*CkA<1a  nf  the 


jJ  I 


.  persons^  who  claimed  the  money  as  the  proceeds  of  the 

sale  of  goods  of  which  they  had  been  robbed.   An 
investigation  took  place,  and  ultimately  the  corporaiiou       ■  . 
refused  to  deliver  it  to  Walker ,  but  offered  him  a  cheque 
for  60/.,  which  he  refused. 

Stat.  24  &  26  Vict  c.  96.  s.  100.  enacts,  ''If  any  per^ 
son  guilty  of  any  such  felony  or  misdemeanor  aa 
mentioned  in  this  Act,  in  stealing,  taking,  obtaining- 
extorting,  embezzUng,  converting,  or  disposing  of,  or  ii 
knowingly  receiving,  any  chattel,  money,  valuable  secu- 
rity, or  other  property  whatsoever,  shall  be  indicted  fc 
such  offence,  by  or  on  the  behalf  of  the  owner  of  th« 
property,  or  his  executor  or  administrator,  and  convii 
thereof,  in  such  case  the  property  shall  be  restored 
the  owner  or  his  representative;   and  in  every 
in  this  section  aforesaid  the  Court  before  whom 
person  shall  be  tried  for  any  such  felony  or  misdemeani 
shall  have  power  to  award  from  time  to  time  writs 
restitution  for  the  said  property,  or  to  order  the  restil 
tion  thereof  in  a  summary  manner.^' 

Sect.  1 :  ''In  the  interpretation  of  this  Act : 
"The  term  '  property'  shall  include  every  desoripti* 
of  real  and  personal  property,  &c,  and  shall 
include,  not  only  such  property  as  shall  h»r^^^^ 
been  originally  in  the  possession  or  under  fc2=*^ 
control  of  any  party,  but  also  any  property  ij 
or  for  which  the  same  may  have  been  conv< 
or  exchanged,  and  anything  acquired  by  smi^^^ 
conversion  or  exchange,  whether  immediately 
otherwise.*' 
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AleUiih  and  Archibald  shewed  cause. — This  Court  has 
now  no  jurisdiction  to  issue  a  writ  of  restitution  of 
stolen  property.  **  By  the  common  law  the  party  should 
not  be  restored  to  his  goods  upon  an  indictment  (because 
it  is  the  suit  of  the  king)  albeit  the  inquest  found  that 
the  party  had  made  fresh  suit.     But  restitution  was 
to  be  made  upon  an  appeal  which  is  the  suit  of  the 
party/'  3  Inst.  242.     Stat  21  H.  8.  c.  11.  enacted  that 
''if  any  felon  or  felons  hereafter  do  rob  or  take  away 
<ny  money  goods  or  chattels  from  any  of  the  king's 
tiibjects^  from   their  person  or  otherwise  within  this 
'^eslffl,  and  thereof  the  said  felon  or  felons  be  indicted 
ftnd  after  arraigned   of  the  same  felony   and   found 
ffv^^ty  thereof  or   otherwise   attainted^   by  reason  of 
^"^^dence  given  by  the  party  so  robbed  or  owner  of  the 
^''^^d  money  goods  or  chattels,  or  by  any  other  by  their 
I>"^  ocorement,  that  then  the  party  so  robbed  or  owner 
be  restored  to  his  said  money  goods  and  chattels : 
kd  that  as  well  the  justices  of  gaol  delivery  as  other 
^^^stices  afore  whom  any  such  felon  or  felons  shall  be 
iniid  guilty  &c.,  have  power  by  this  present  Act  to 
>^ard  from  time  to  time  writs  of  restitution  for  the 
money  goods  and  chattels,   in  like    manner  as 
"Plough  any  such  felon  or  felons  were  attainted  at  the 
^uit  of  the  party  in  appeal''    That  statute  was  repealed 
\j  Stat  7  &>S  G.  4e.  c.  27.,  and  a  similar  power,  with  an 
extension  of  it  to  cases  of  misdemeanor  was  given  by 
e.  29.  s.  57.  Again,  the  later  statute  was  repealed  by  stat. 
24  &  25  Vict,  c  95.,  and  c.  96.  s.  100.  was  passed  including 
other  offences  in  addition.    None  of  the  enactments 
21  H.  8.  c  11.,  74-  8  G^.  4.  c.  29.  s.  57.,  24  &  25  VicL 
c.  96.  s.  100.,  give  jurisdiction  to  this  Court,  and,  appeals 
of  felony  being  abolished  by  stat.  59  G.  3.  r.  46.,  the 
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of  the  rule.— At  common  law  the  owner  of  stolen  goods     1 
had  no  power  of  getting  them  back,  except  by  writ  of 
restitution  issued  by  this  Court  on  a  successful  appeal 
of  felony.     Stat  21  IT.  8.  c.  11.  and  the  subsequent 
enactments  had  two  objects :  First,  that  upon  oonvictioiB' 
the  property  in  the  goods  should  vest  in  the  owner 
without  an  appeal  of  Felony,  and  in  aid  of  the  subjed^ 
this  Court  has  jurisdiction  to  award  a  writ  of  restituti<m — ■ 
Secondly,  that  the  Court  before  whom  the  felon  is  trieiMi 
should  have  power  to  award  a  writ  of  restitution,  as  thii^ 
Court  had  on  appeals  of  felony  to  order  restitution  i 
a  summary  manner :  this  latter  was  intended  to  be 
cumulative  remedy  and  not  to  limit  the  jurisdiction 
this  Court.     The  first  part  of  stat.  21  H.  8.  c.  11 
which  enacts  that  the  owner  **  shall  be  restored  to 
said  money  goods  and  chattels,**  and  the  oorrespondii^v 
enactment  in  stat  24  &  25  Vict  c.  96.  s.  100.,  which 
substantially  the  same,  would  be  inoperative  unless  th< 
e£fect  was  to  give  to  this  Court  jurisdiction  to  issue 
writ  of  restitution.     \_Lush  J.     If  we  were  to  issue 
writ  of  restitution  in  the  present  case  we  should 
out  of  the  custody  of  the  authorities  goods  which 
claimed    by  other   persons,  without  having   adeq 
means  of  determining  whether  they  are  the  prope^^ 
of  the  applicant.      In  an  appeal  the  right  to  the  p 
perty  was  determined  by  the  jury,  and  on  the  trial 
an  indictment  for  felony  the  property  is  identified. 
Court     On  this  application   we  must  determine 
right  upon  affidavits.]     In  2   Vin.  Abr.   Appeal  { 
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p.  540,  it  is  said,   ^'If  tlie  justices  in  eyre  are  in  a        1869. 
county,  and  one  will  commence  appeal  in  B.  B.  for    The  Qusbk 
matter  done  in  the  same  county  where  the  justices  in   Lord^ayor, 
eyre  are,  it  seems  that  the  appeal  is  well  commenced,      J^^  ^'' 
because  the  king  has  determined  the  power  of  the 
justices  in  eyre  as  to  this  suit.^'  [He  also  cited  2  Hawk. 
P.  C.  by  Curwood,  c.  28,  sect  6,  p.  224.]     {Archibald 
Inferred  to  OoUghtbf  v.  Reynolds  (a),  per  Lord  Maru^ 
Mi^  and  ScaUergood  v.  Sylvester  (&),  per  'LorA'CamphelU 
at  explaining  stats.  2\H.S.m  11.  and  7&8  (?.  4.  c.  29. 
i'  67.    In  the  former  case  Lord  Mansfield  said,  p.  90, 
'^  I  don't  believe  there  has  been  a  writ  of  restitution 
these  two  hundred  years,''  and  in  Rex  v.  MacJcUn  (c) 
^Mderson  B.  sidd,  p.  218,  ''  I  have  looked  into  the  law 
the  subject  of  the  writ  of  restitution,  of  which  in 
^  experience  I  never  knew  an  instance."] 


Msixoa  J.  This  rule  must  be  discharged;  and  I 
i^e  come  to  that  conclusion  mainly  on  this  considera- 
i,  that  the  only  effect  of  stat.  21  H.  8.  c.  11.  was  to 
to  a  person  proceeding  by  indictment  the  right  to 
Te  his  goods  restored  to  him  in  a  summary  manner ; 
^^d  that  it  left  untouched  the  jurisdiction  which  was 
^*^eti  exerdsed  by  this  Court  in  proceedings  on  appeals  of 
^''oiiy.  Upon  the  goods  being  identified  and  the  felon 
^^Uig  pronounced  guilty  by  the  jury,  a  summary  power 
given  to  the  justices  of  gaol  delivery  and  other  jus- 
before  whom  the  felon  was  tried,  to  award  a  writ 
^  destitution;  which  was  the  same  power  as  this  Court 
^^^^oessed  in  case  of  a  judgment  on  an  appeal  of  felony, 
^^til  near  the  end  of  the  reign  of  George  III.  an  appeal 

(a)  Lofft  8a  ib)  16  Q.  B.  508. 

<<?)  bCoxCa  216. 
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of  felony  though  obsolete  might  have  been  prosecuted  (a). 

But  when  it  was  abolished  by  stat  59  G.  8.  c.  46.  the 

power  of  this  Court  to  award  a  writ  of  restitution  wai 

abolished  with  it ;  for  this  Court  had  no  power  to  issui 

that  writ^  except  as  part  of  the  judgment  in  the  pro^ 

ceedings  on  appeal^  just  as  a  writ  of  possession  issue: 

upon  a  judgment  in  an  action  of  ejectment  or  a  wri 

of  abatement  upon  a  judgment  in  an  indictment  to 

a  nuisance.  The  subsequent  statutes  extend  the  remed 

to  cases  not  mentioned  in  stat  21  H.  8.  c.  11.,  and  onl 

give  to  the  Court  before  whom  the  offender  is  tried  tb 

power  which  this  Court  had^  and  do  not  confer  jurisdi* 

tion  on  this  Court  to  issue  a  writ  of  restitution  on  tl 

conviction  of  an  offender  before  another  Court     Then 

fore  we  should  exceed  our  jurisdiction  if  we  issued  th 

writ. 


Lush  i.    At  common  law  this  Court  had  no  jurisdi 
tion  to  issue  a  writ  of  restitution.  The  power  which  it  hs 
formerly  was  to  award  the  writ  as  part  of  its  judgm^ 
in  an  appeal  brought  by  the  party  whose  goods  had  bea 
stolen,  if  they  were  produced  and  their  identity  prove 
I  cannot  find  in  stat.  21  H.  8.  c.  11.  any  words  whL 
lead  me  to  suppose  that  the  Legislature  intended 
confer  upon  this  Court  jurisdiction  to  award  a  writ 
restitution  apart  from    that   proceeding.     There  m 
abundant  reason  for  the  insertion  of  both  clauses 
that  enactment :  by  the  first  it  was  meant,  in  the  eve 
of  conviction,  to  give  an  unconditional  title  to  the  goofl 
which  the  owner  might  enforce  by  action  at  law;  ts 
second   gave  a  summary  remedy  by  which  he  ooc 

(a)  See  Ashford  v.  Thornton,  1  B.  <}■  A.  405. 
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obtain  possession  of  them  by  order  of  the  Court  before 
whom  the  felon  was  convicted. 

Hannbn  J.     The  language  of  stat.  24  &  25  VtcL 

c.  96.  8.  100.  must  be  construed  with  reference  to  stat. 

21  H,  8.  c.  11.,  which  enacts  that  the  *' owner  shall  be 

restored  to  .his  said  money  goods  and  chattels/'    The 

meaning  of  that  clause  is  that  he  should  have  a  right  to 

obtain  the  restitution  of  his  goods  by  pursuing  the 

remedies  open  to  him  at  law,  which  were  either  by 

bringing  an  action  or  taking  proceedings  by  appeal.  The 

statute  then  goes  on  to  give  the  additional  advantage  of 

a  summary  remedy  by  a  writ  of  restitution  "  in  like 

o^uner  as  though  any  such  felon  or  felons  were  attainted 

*t  the  suit  of  the  party  in  appeal.^'     If  he  desired  to 

^wain  a  writ  of  restitution  by  means  other  than  those 

8»vei|  by  the  statute  he  must  have  proceeded  by  way  of 

appeal    Before  the  passing  of  stat.  24  &  25  Vict  c.  96. 

Pp^als  of  felony  were  abolished,  and  sect.  100  contains 

^^ly  the  same  words  as  stat  21  H.  8.  c.  11.,  viz.,  'Hhe 

P^^^perty  shall  be  restored  to  the  owner  or  his  repre- 

^^tative.**     Remembering    that    the    proceedings    by 

^^peal  had  been  previously  abolished,  the  construction 

^   this  clause  contended  for  by  the  Solicitor  General 

^^ounts  to  this,  that  the  words  ''shall  be  restored^' 

^ean  '*  shall  be  restored  by  writ  of  restitution  awarded 

\  this  Court"     But  if  such  had  been  the  intention  of 

the  Legislature  they  would  have  said  so  in    express 

terms,  for  the  writ  of  restitution  is  mentioned  in  a  sub- 

aequent  part  of  the  section.    Therefore  the  meaning  is 

that  the  right  to  the  property  stolen  shall  vest  in  the 

owner  or  his  representative,  and  that  he  shall  have  a 

remedy  cither  by  writ  of  restitution  to  be  awarded  by 
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the  Court  before  whom  the  oflEender  is  convicted  or  by 
summary  order  of  that  Court  for  restitution.  The  pro- 
ceeding which  was  the  necessary  foundation  of  the 
jurisdiction  of  this  Court  having  been  abolished,  this 
Court  has  no  power  to  award  a  writ  of  restitution  in 
the  preseut  case. 

Rule  discharged. 


k:x 


Saiurdrnff 
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June  5th.] 

Highway  Act, 

1864,27^28 

Vict  c.  101. 

«.25. 

Animals 

Btrmfing  on 

highway. 

Righto/ 

pasturage. 


GoLDiNG,  appellant,  Stocking,  respondent. 
Freeston,  appellant,  Casswell,  respondent 


A,  having  a  ri^t  of  pasturage  on  the  sides  of  a  highway  not 
oyer  any  common  or  waste,  or  nnindosed  ground,  sent  his  cattle  to 

Suture  there  with  a  keeper,  who  permitted  them  to  stray  on  the  hig^i 
eld  an  offence  within  The  Highway  Act»  1864,  27  &  28  Vict.  c.  I 
s,  25.,  for  which  A,  was  answerable. 

/^ASE  stated  by  justices  under  stat.  20  &  21  FcT-^:^^. 
c.  43.  s.  2. 


At  a  Petty  Sessions  for  the  hundred  of  ffTsbeach, 
the  Isle  of  Ely,  the  appellant  was  charged  by  ft 
respondent  under  The  Highway  Act,  1864^  27  & 
Vict  c.  101.  9.  25.,  as  the  owner  of  twenty-five  bullo^^^** 
found  straying  on  a  highway  in  the  parish  of  Ebn. 

Nine  of  the  bullocks  were  straying  upon  the  o^^^^' 
tral  or  gravelled  part  of  the  highway  for  five  or  f^^ 
minutes  immediately  previous  to  the  time  when   tb^ 
respondent  reached  the  spot  where  they  were,    sx^d 
he  had  to  pull  on  one  side  of  the  highway  to  zvoid 
running  against  one  of  them.    The  appeUant  was  tbe 
occupier  of  the  farm  and  lands  on  both  sides  of  ant' 


e 
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adjoining  the  highway  where  his  bollocks  were  at  the        18G9. 
time  in  qaestion^  and  he  bad  sent  a  boy  with  them  in      goldino 
order  that  they  might  depasture  on  the  sides  of  the     stookimo. 
Ughway.    At  the  time  when  the  bullocks  were  on  the 
h%liway  the  boy  was  in  the  appellant's  field,  divided 
fit>m  the  highway  by  a  ditch,  having  gone  there  to 
driTc  some  of  them  out  of  the  ditch  to  prevent  them 
getting  into  his  master's  wheat.     He  was  forty  yards 
off  the  nearest  of  the  twenty-five  bullocks,  and  kept  at 
that  distance  from  them  in  order  that  they  might  feed 
without  his  disturbing  them. 

The  justices  were  of  opinion  that  at  the  time  when 

the  bullocks  were  on  the  highway  the  appellant  was  not 

as  to  them  l^aUy  exercising  his  right  of  pasturage  on 

the  aides  of  the  highway,  and  that  the  boy,  from  the 

position  in  which  he  was,  could  not  have  the  control  of 

Oim^  and  therefore  convicted  the  appellant. 

The  question  for  the  opinion  of  the  Court  was, 
whether  the  nine  bullocks  were  straying  on  the  high- 
ly within  the  meaning  of  stat.  27  &  28  Fict  c.  101. 
t.25. 

The  Highway  Act,  1864,  27  &  28  Vict.  c.  101.  s.  25. 
enacts:  ''The  74th  section  of  the  Highway  Act,  1835, 
^hall  be  repealed,  and  instead  thereof  be  it  enacted.  If 
^fhone,  mare,  gelding,  bull,  ox,  cow,  heifer,  steer, 
^f,  mole,  ass,  sheep,  lamb,  goat,  kid,  or  swine  is  at  any 
«ine  found  straying  on  or  lying  about  any  highway,  or 
•croas  any  part  thereof,  or  by  the  sides  thereof,  (except 
^  such  parts  of  any  highway  as  pass  over  any  common 
^  waste  or  unindosed  ground,)  the  owner  or  owners 
"^^reof  shall,  for  every  animal  so   found  straying  or 

'J^S,  be  liable  to  a  penalty  not  exceeding  6s.,  &c 

^Wded  also,  that  nothing  in  this  Act  shall  be  deemed 
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1869«       to  extend  to  take  away  any  right  of  pasturage  whi 
GoLDiMQ    *  exist  on  the  sides  of  any  highway/^ 


V. 

Stockiko. 


Metcalfe^  for  the  appellant. — ^The  highway  was  dedi- 
cated to  the  public^  subject  to  the  right  of  pasturage  on 
the  sides  of  it  and  to  the  means  of  enjoying  that  right* 
In  Fisher  v.  Prawse  and  Cooper  v.  Walker  {a)  B\actina% 
J.,  delivering  the  judgment  of  the  Court,  said^  pp. 
779-80,  **  The  question  still  remains,  whether  an  erection — 
or  excavation  already  existing,  and  not  otherwise  unlaw 
fal,  becomes  unlawful  when  the  land  on  which  it 
or  to  which  it  is  immediately  contiguous,  is  dedicated 
the  public  as  a  way,  if  the  erection  prevents  the  wa] 
from  being  so  convenient  and  safe  as  it  otherwise  wouli 
be ;  or  whether,  on  the  contrary,  the  dedication  mui 
not  be  taken  to  be  made  to  the  public,  and  accepted  b 
them,  subject  to  the  inconvenience  or  risk  arising  fro 
the  existing  state  of  things.    We  think  the  latter  is 
correct  view  of  the  law."    The  only  way  of  exeicim 


the  right  of  pasturage  is  by  sending  a  keeper  with 
cattle,  and  the  appellant  is  not  criminally  responsi 
for  the  neglect  of  his  servant  (6).     [Lush  J.     Stat.  2T 
28  Vict  c.  101.  s.  25.  says  that  he  shall  be  liable  if 
stray  ou  the  highway,  and  here  the  boy  left  them  so 
stray :  he  was  not  exercising  any  control  over  theoa*  J 
There  is  no  difference  between  straying  on  the  highw^J^ 
and  on  the  sides  of  it  if  a  keeper  is  sent  with  the  cat'tl^* 
[Cockbum  C.  J.    The  cattle  of  the  owner  or  occupier  ^* 
the  adjacent  land  are  not  straying  when  depasturing  o>ti 
the  sides  of  the  highway,  and  if  being  under  a  competent 
keeper,  they  escape  on  to  the  highway,  he  ought  not  ^ 

(a)  2B.^  a.  770.    * 

(b)  See  Searle^  appt.,  Reynolds^  respt.,  7  JB,  j-  8,  701 
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he  conyicted  under  this  section ;  but  it  is  otherwise  if        1869. 
Ihey  are  allowed  to  be  on  the  highway  when  not  going      Ooldiho 
ttom  one  place  to  another.]     In  Lawrence,  appt.,  Kinff,     stookiho. 
Tespt.  {a),  the  animals  were  lying  on  the  highway^  and 
the  owner  of  them  did  not  claim  a  right  of  pasturage 
OQ  either  side  of  it. 

(yMaUey,  for  the  respondent^  was  not  called  upon. 

CocKBUBN  C.  J.     The  magistrates  might  have  come 
to  a  different  conclusion  upon  the  evidence,  but  it  was  a 
question  for  them. 

XusH  and  Hannen  JJ.  concurred. 

Conviction  affirmed. 


Freeston,  appellant,  Casswell,  respondent.  [Saturday, 

June  5th.] 

Case  stated  upon  a  similar  conviction  by  justices  of 

Eight   horses  and  one  cow  of  the  appellant  were 

K^E^ising  upon  a  lane  called  Beacon  Lane,  the  soil  of 

^Juch  was  in  the  owner  of  the  farm  occupied  by  the 

^tpdlant;  they  were  loose  and  wandered  without  re- 

^^i^t  over  the  road  and  about  it  from  one  side  of  the 

^^^^talled  or  stone  part  to  the  other.    A  man  with  a 

^'liip  in  his  hand  was  lying  upon  the  ground  at  a 

''^•tance  of  twenty  or  thirty  yards  from  them.    There 

^^;re  two  gates  across  the  lane  so  as  to  cut  off  the  part 

^the  lane  in  question  from  the  rest  of  it. 

It  was  admitted  by  the  appellant  that  Beacon  Lane 
^  a  highway,  but  it  was  suggested  that  it  passed  over 
''waste"  or  ^'uninclosed  ground/'  and  that  therefore 

(<i)  9  J5.  #  5.  325. 
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1869.  animals  '^  straying  or  lying  about  it  or  on  the  sidet 
Fbibston  thereof  were  not  within  sect  25  of  the  Highway  Act, 
Cae^^     1864,  27  &  28  Fic/.  c.  101. 

The  justices  were  of  opinion  that  the  evidence  fidled 
to  support  the  suggestion  of  "  waste''  or  "  unindoeeii 
ground/'  and  found  as  a  fact  that  the  highway  differed 
in  no  respect  from  an  ordinary  highway,  no  excess  o{ 
width  which  the  public  had  not  been  accustomed  to  use 
at  their  liberty  having  been  shewn ;  and  convicted  the 
appellant. 

The  question  for  this  Court  was  whether  the  oondu.- 
sion  at  which  they  arrived  was  correct. 


Cave,  for  the  appellant. — ^The  present  case  is  distLzi- 
guishable  from  Ixiwrence  v.  King  {a).  [Hayes  J.  referral 
to  Golding,  appt..  Stocking,  respt.]  There  the  questLon 
was  raised  only  as  to  a  frontage.  Here  was  a  highirsy 
passing  over  uninclosed  ground. 

The  respondent  did  not  appear. 


CocRBURN  C.  J.  The  conviction  was  right  ITh^ 
question  is  whether  the  case  comes  within  sect  25  ^ 
the  Highway  Act,  1864,  26  &  26  Vict.  c.  101.  «.  26. 

First,  on  the  sides  of  this  highway  there  are  pieces 
of  ground  applicable  to  purposes  of  pasturage,  and  X 
agree  that  the  appellant,  having  a  right  of  pa8tun0<0 
there,  is  entitled  to  turn  his  cattle  on  them.    But  tb^^ 
does  not  include  a  right  to  have  his  cattle  straying  or 
to  turn  them  out  on  the  highway  itself,  or  on  any  pirt 
of  it  which  the    public  are  entitled  to  use  and  do      | 
actually  use.    In  the  present  case  the  cattle  were  not 
pasturing  on  the  side  of  the  highway,   but  actually 
wandering  on  it,  and  I  cannot  construe  the  statute  to 

(a)  9  J9.  #  /9.  325. 
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mean  that  the  proviso  reserving  to  persons  the  right  of        1869. 
<lepa8tariDg  their  cattle  on  the  sides  of  the  highway  is  a     fbeeston 
liceDce  to  let  them  wander  on  the  highway  itself.    That 
VM  the  very  thing  the  statute  intended  to  prevent. 

Secondly,    this  was    not    the  case  of    a    highway 

paariog  over  ''nninclosed   ground.'^     It  would  be  a 

gv^eat  hardship  on  the  owner  of  such  land,   through 

which  for  the  advantage  of  the  public  a  highway  passes, 

if  he  were  prevented  irom  enjoying  it  by  depasturing 

cattle  there  without   the  risk    of  incurring   penalties 

Uider  this  Act.     But  pieces  of  greensward  on  the  sides 

^f  a  highway  which  the  public  may  use  are  not  within 

ttc  exception. 

Mellob  J.  The  proviso  in  sect.  25  of  stat.  27  &  28 
^'irf.  c  101.  prevents  the  enactment  from  taking  away 
^latever  right  of  pasturage  the  appellant  had,  but  he 
^^Qit  exercise  that  right  so  that  his  cattle  do  not 
"Zander  on  the  highway.  Formerly  he  could  have 
^sercised  it  to  the  inconvenience  of  the  public,  but  the 
^^^state  imposed  a  condition  on  the  exercise  of  it,  and,  to 
"Out  extent,  interferes  with  it. 

Lush  J.     Stat  27  &  28  Vict  c.  101.  s.  25.  preserves 

^  the  appellant  his  right  of  pasturage,  but  he  is  liable 

^  a  penalty  under  it  if  his  cattle  stray  on  the  highway. 

^^  finding  of  the  justices  negatives  that  this  was  a 

■^vay  over  "  common  or  waste  or  uninclosed  ground  i" 

^  this  enactment  is  more  stringent  than  sect.  74  of 

^  old  Highway  Act,  5  &  6  fT.  4.  r.  50.,  the  words 

^thout  a  keeper"   being  omitted  in  order   to  give 

P^ter  protection  to  the  public. 

^01-  X.  2  a  b.  &  8. 
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Hayes  J.     The  point  in  the  present  case  was  decide 
in  Goldinff,  appt.   Stocking^  respt.,  the  only  difiTerenc 
being  that  in  that  case  the  keeper  was  forty  yards  froi 
the  cattle  and  the  owner  of  them  was  occupier  of 
land  on  both  sides  of  the  highway. 

Conviction  afBnne= 
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De  Rosaz   against   The  Anglo-Italian   Bai)i; 

Limited 

By  The  Companies  Act,  1862,  25  &  26  Vict.  c.  89.  s.  161.,  wbwi 
Company  is  proposed  to  be  wound  up  &c.,  the  liquidators  may,  with  tlw 
sanction  of  a  special  resolution,  enter  into  an  arrangement  which  sbtO 
be  binding  on  tne  meml)er8 ;  subject  to  this  proviso,  that  if  any  member 
expresses  nis  dissent  from  the  resolution  he  may  require  the  hqaidttoi 
either  to  abstain  from  carrying  the  resolution  into  effect,  or  to  pvrchiM 
the  interest  held  by  him  at  a  price  to  be  determined  in  manner  thervo* 
after  mentioned,  "  such  purchase  money  to  be  paid  before  the  Comptoy 
is  dissolved,  and  to  be  raised  by  the  liquidators  in  such  manner  as  mftj 
be  determined  by  special  resolution."  By  sect.  162,  "  the  price  to  1* 
paid  for  the  purchase  of  the  interest  of  a  dissentient  member  majli* 
determined  by  agreement,  but  if  the  parties  dispute  about  the  tti»* 
such  dispute  shall  be  settled  by  arbitration ;  and  for  the  purposes  of  n^ 
arbitmtion  the  provisions  of  The  Companies  Clauses  Consolidatioo  M 
1845,  with  respect  to  the  settlement  of  disputes  by  arbitration,  rftf^ 
be  incorporated  with  this  Act."  The  Companies  Clauses  ConsoliditioB 
Act,  1845,  does  not  provide  for  the  appointment  of  an  umpire  exej* 
in  a  dispute  between  a  claimant  and  a  railway  Company ;  sect.  131.  ?T 
tlie  articles  of  association  of  a  Company  formed  ana  incorporated  un^ 
Stat.  25  &  26  Vict.  c.  89.,  it  was  provided  that  any  difference  betweflj 
the  Company  and  a  shareholder  sliould  be  referred  to  arbitration,  tm 
that  if  the  arbitrators  did  not  appoint  an  umpire  an  umpire  might  b* 
appointed  by  a  Judge  under  The  Common  Law  Procedure  Act,  185* 
Declaration  upon  an  award  made  by  an  umpire  appointed  by  a  J^^^P 
in  favour  of  a  dissentient  shareholder  under  circumstances  provided  »" 
insects.  161,  162.  Equitable  plea.  That  the  plaintiff  was  indebted  to 
the  defendants  in  respect  of  a  call  upon  his  shares,  and  the  shares  «*•• 
liable  to  forfeiture ;  that  the  defendants  were  proposing  to  reconstit^ 
their  liank,  and  that  it  was  agreed  that  in  consideration  that  they^o^J 
forbear  from  pressing  the  payment  of  the  money  due  to  them  ana  wojuj 
abstain  from  forfeiting  the  shares,  the  plaintiff  would  consent  to  «J 
winding  up  of  the  Company  if  authorized  by  a  genend  meetii^^ 
would  vote  for  the  resolution,  and  exchange  his  shares  for  shares  ui  ^ 
reconstituted  bank  ;  that  the  defendants  forbore  from  pressiog  thepy* 
ment,  &c. ;  that  the  proposal  was  authorized  by  a  gen^id  v»Mr 
Held,  on  demurrer,  . 

1.  That  notwithstanding  sect.  162  of  The  Companies  Act,  1862;^'^ 
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ge  had  jurisdiction  under  the  articles  of  association  to  make  the 
ointment  of  the  umpire. 

That  the  Judge  had  also  jurisdiction  under  The  Common  Law 
ecdure  Act,  1854,  17  &  18  Vict.  c.  125.  8.  12.;  on  the  authority  of 
re  Lard,  1  K.  #  J,  90. 

«.  That  the  plaintiff  was  entitled  to  maintain  the  action. 
•-.  That  the  plea  only  alleged  ground  for  a  cross  action,  and  was  no 
to  the  action. 


^H£  declaration  stated  that  the  defendants  were  a 
banking  Company  formed  and  incorporated  under 
le  Companies  Act,  1862,  25  &  26  Vict.  c.  89.,  and 
special  resolution  was  passed  at  a  meeting  of  the 
Dmpany  on  the  26th  September y  1866,  and  confirmed 
:  a  meeting  of  the  Company  on  the  24th  October^  1866, 
^  the  voluntary  winding  up  of  the   Company,   the 
ippomtment  of  liquidators,  and   the  transfer  of  the 
Niuiess  of  the  Company  to  another  Company ;  and  the 
(bdntiff  at  the  respective  times  of  the  making  and 
BQiifimiation  of  the  resolution  was  a  member  of  and 
Aareholder  in  the  first  mentioned  Company,  who  did 
•ttt  Tote  in  favour  of  the  resolution  at  either  of  the 
■meetings,  and  who  duly  and  within  seven  days  after  the 
^  of  the  meeting  at  which  the  resolution  was  passed 
^^Kpiwed  his  dissent  therefrom  in  writing,  addressed  to 
^Kquidators  of  the  Company  and  left  at  the  registered 
^fiee  of  the  Company  pursuant  to  the  provisions  of 
'^  16,  and  thereby  required  the  liquidators  to  abstain 
^  carrying  the  resolution  into  effect,  or  to-  purchase 
^  interest    held   by    the  plaintiff    in  the   banking 
Company   at   a   price    to    be  determined    as    in    the 
■**hrte  provided.      [The  declaration  then  set  out  cer- 
^ot  the  articles  of  association  of  the  Company  (a).] 
^''ennent.    That,   the   requisition  of  the  plaintiff  not 
^  Carry  the  resolution  into  effect  not  having  been 
^plied  with,  the  plaintiff  duly  gave  notice  to  the 

(a)  See  post,  pp.  359-361. 

2  A  2 


1869. 
De  Bosas 

V. 

Anolo- 

Italian 

Bank, 

limited. 


356 


EASTER  TERM. 


1869. 


Dk  Rosas 

V. 
A NOLO- 

Itauan 

Bank, 

liniited. 


liquidators  that  he  had  appointed  and  he  did  appoint 
C.  M.  Fisher  an  arbitrator  on  his  behalf^  by  whom  the 
disputes  and  differences  existing  between  him  and  tlie 
liquidators  respecting  the  purchase  of  his  shares^  and 
the  amount  to  be  paid  to  him  for  them^  should  be 
determined,  and  required  the  liquidators  to  appoint  an 
arbitrator  on  their  behalf.     And  the  liquidators  after* 
wards  appointed  J,  F.  H.  Read  an  arbitrator  on  their 
behalf^  by  whom   the  disputes  and  differences  should 
be  determined.     And  the   arbitrators  did  not^  within 
fourteen   days    after    their    appointment,   appoint  an 
umpire^   and    thereupon    on    the    application   of  the 
plaintiff  by  an  order,  duly  made  under  the  provisiona  of 
the  statute  in  that  behalf  by  Lush  J.,  dated  the  5th 
February,  1867,  H.  Macnamara^  barrister  at  law,  was 
appointed  as  umpire  to  decide  the  matters  in  difference 
between  the  two  parties.     And  whereas  the  arbitrators 
did  not  within  thirty  days  next  after  the  matters  if^ 
difference  were  referred  to  them  agree  on  their  award 
thereon.     And  whereas  the  umpire  duly  enlarged  the 
time  for  making  his  award,  and  on  the  6th  December^ 
1867,  duly  made  his  award,  and  did  thereby  adjudge 
and  award  that  the  price  to  be  paid  for  the  purchase  o* 
the  interest  of  the  plaintiff  in  the  banking  Company  w^ 
2100/.,  at  which  sura  he  assessed  the  price,  and  which  sa^ 
he  directed  the  defendants  to  pay  to  the  plaintiff.    Ac^^ 
the  umpire  did  further  award  and  direct  that  the  defe^' 
dants  should  pay  to  the  plaintiff  his  costs  of  and  incide^^ 
to  the  reference,  and  the  costs  of  the  award,  and  shonJ" 
bear  and  pay  their  own  costs  of  the  reference ;  and  tl** 
plaintiff^s  costs  of  and  incident  to  the  reference  a^^ 
the  costs  of  the  award  were  duly  taxed  and  alloir^ 
to  the   plaintiff.     Averment  of  performance  of  cond^' 
tions  precedent.     Breach,  non-payment. 
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Demurrer^  and  joinder. 

Plea,  on  equitable  grounds.     That  the  plaintiff  was 
e  holder  of  120  shares  in  the  banking  Company,  and 
ity  as  such  shareholder,  indebted  to  the  Company  in 
ML  ia  respect  of  a  call  of  5/*  upon  each  of  the  shares, 
hereby  an  action  accrued  to  the  Company,  and  the 
laintiff's  shares  became  and  were  liable  to  forfeiture, 
knd  the  defendants  were  then  proposing  to  reconstitute 
lie  bank,   and  to  pass  the  special   resolution,  and  it 
m  then  mutually  agreed  by  and  between  the  plaintiff 
ind  the  defendants  that  in  consideration  that  the  defen- 
dants would  forbear  from  pressing  the  payment  of  the 
ttoney  then  due  and  owing  to  them  by  the  plaintiff, 
ttd  would  give  the  plaintiff  time  for  the  payment  of 
%  and  would  abstain  from  forfeiting  his  shares,  the 
fliintiff  promised  to  consent  to  the  proposal  of  the 
diRciors  if  duly  authorized  by  a  resolution  of  a  general 
ii'^Qeting,  or  with  such  modifications  as  such   general 
'^Dg  should  approve  of;  and  that  he  would  assent 
to  Mid  vote  in  favor  of  such  special  resolution  when  the 
*^e  was  passed^  and  would  not  dissent  therefrom,  and 
^  he  would  exchange  his  shares  which  he  then  held 
^^  a  proportionate  number  of  shares  in  the  reconstituted 
^h    That  the  defendants  forbore  from  pressing  the 
P^ent  of  the  money  then  due  and  owing  to  them 
V  tiie  plaintiff,  and   gave  the  plaintiff  time  for  the 
^/Qient  of  it^  and  abstained  from  forfeiting  his  shares. 
^^  the  proposal  of  the  defendants  was  duly  authorized 
^  a  resolution  of  a  general  meeting  of  the  Company, 
^  %ith  such  modifications  as  they  thought  fit,  and  the 
^^dal  resolution  was  passed. 

l)emurrer,  and  joinder. 

The  Companies  Act,  1862,  25  &  26  Vict  c.  89. 
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Sect.  161.  "Where  any  Company  is  proposed  to  be 
or  is  in  the  course  of  being  wound  up  altogether  Yolnn- 
tarily^  and  the  whole  or  a  portion  of  its  business  or 
property  is  proposed  to  be  transferred  or  sold  to  anotber 
Company^  the  liquidators  of  the  first  mentioned  Com- 
pany may,  with  the  sanction  of  a  special  resolution  rf 
the  Company  by  whom  they  were  appointed,  conferring 
either  a  general  authority  on  the  liquidators,  or  an 
authority  in  respect^  of   any  particular  arrangemeotp 
receive  in  compensation  or  part  compensation  for  saeb 
transfer  or  sale  shares,  policies,  or  other  like  interest* 
in  such  other  Company,  for  the  purpose  of  distribuikwd- 
amongst  the  members  of  the  Company  being  wound  upy 
or  may  enter  into  any  other  arrangement  whereby  tlm^ 
members  of  the  Company  being  wound  up  may,  in  lief*' 
of  receiving  cash,  shares,  policies,  or  other  like  interest^* 
or  in  addition  thereto,  participate  in  the  profits  of  9^ 
receive  any  other  benefit  from  the  purchasing  Companf" 
and  any  sale  made  or  arrangement  entered  into  by  tk^' 
liquidators  in  pursuance  of  this  section  shall  be  bindin^  J 
on  the  members  of  the  Company  being  wound  n^ 
subject  to  this  proviso  that  if  any  member  of  the  Goiir^ 
pany  being  wound  up  who  has  not  voted  in  fiivcn^ 
of  the  special  resolution  passed  by  the  Company  C^ 
which  he  is  a  member  at  either  of  the  meetings  held  IC^ 
passing  the  same  expresses  his  dissent  from  any  suc^ 
special  resolution  in  writing  addressed  to  the  liquidator:^ 
or  one  of  them,  and  left  at  the  registered  office  -^ 
the  Company  &c.>  such  dissentient  member  may  requi:^ 
the  liquidators  to  do  one  of  the  following  things,  as  t^ 
liquidators  may  prefer ;  that  is  to  say,  either  to  absta^ 
from  carrying  such  resolution  into  efiect,  or  to  purchi^ 
the  interest  held  by  such  dissentient  member  at  a  pr£^ 
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to  be  determined  in  manner  hereinafter  mentioned,  such 
parehase  money  to  be  paid  before  the  Company  is  dis- 
idTed^and  to  be  raised  by  the  liquidators  in  such  manner 
as  may  be  determined  by  special  resolution :  No  special 
nsolution  shall  be  deemed  invalid  for  the  purposes  of 
duB  section  by  reason  that  it  is  passed  antecedently  to 
or  concurrently  with  any  resolution  for  winding  up  the 
Company^ or  for  appointing  liquidators;  but  if  an  order 
bcmade  within  a  year  for  winding  up  the  Company  by  or 
labject  to  the  supervision  of  the  Court,  such  resolution 
shall  not  be  of  any  validity  unless  it  is  sanctioned  by 
tke  Court/' 

Sect.  162.  ''  The  price  to  be  paid  for  the  purchase  of 
tke  interest  of  any  dissentient  member  may  be  deter- 
mined by  agreement,  but  if  the  parties  dispute  about 
tte  same,  such  dispute  shall  be  settled  by  arbitration, 
sod  for  the  purposes  of  such  arbitration  the  provisions 
of  The  Companies  Clauses   Consolidation   Act,    184:5, 
^th  respect  to  the  settlement  of  disputes  by  arbitration, 
*hall  be  incorporated  with  this  Act ;  and  in  the  construc- 
^  of  such  provisions  this  Act  shall  be  deemed  to  be 
*he  special  Act,  and   '  the  Company'  shall  mean  the 
^xnpany  that  is  being  wound  up,  and  any  appointment 
^  the  said  incorporated  provisions  directed  to  be  made 
'^^der  the  hand  of  the  secretary,  or  any  two  of  the 
^^ixctors,  may  be  made  under  the  hand  of  the  liquidator, 
^  only  one,  or  any  two  or  more  of  the  liquidators  if 
***ore  than  one/' 

The  following  were  the  articles  of  association  of  the 
Company  set  out  in  the  declaration. 

Art  1.  **That  in  the  interpretation  of  the  said 
^ticles  the  words  and  expression  '  the  statutes*  shall, 
^ttlesB  excluded  by  the  subject  or  context,  mean  and 
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indude  The  Companies  Act^  1862^  and  any  and  cti 
other  Act  from  time  to  time  in  force  concerning  joA. 
stock  Companies  and  necessarily  affecting  the  Compan 

Art.  196.  '*  That  whenever  any  differences  shall 
between  the  said  banking  Company  on  the  one  hand 
any  of  the  shareholders,  their  heirs,  executors,  admiral 
trators  or  assigns,  on  the  other  hand,  touching  the 
intent  and  construction  or  the  incidents  or  consequen 
of  these  presents,  or  of  the  statutes,  or  touching 
thing  then  or  to  be  thereafter  done,  executed,  otmtX^Bi 
or  suffered  in  pursuance  of  these  presents,  or  of    t^Mje 
statutes,  or  touching  any  breach  or  alleged  breach,     ^f 
these  presents,  or  any  claim  on  account  of  any  su-c^ii 
breach  or  alleged  breach  or  otherwise  relating  to   t^lse 
premises,  or  to  these  presents,  or  to  the  statutes,  or     "to 
any  of  the  affairs  of  the  said  Company,  every  six^^ 
difference  shall  be  referred  to  the  arbitration  of   t"^^ 
persons." 

Art.  197.  '^That  one  of  the  said  arbitrators  shall 
named  by  each  of  the  parties  to  the  difference,  and, 
regards  any  such  party,  whether  consisting  of  one 
or  more  persons  than  one." 

Art.  200.  ''  That  the  arbitrators,  before  entering 
the  business  of  the  reference,  shall,  by  writing  uim 
their  hands,  appoint  an  impartial  and  quaUfied  persot^ 
be  their  umpire." 

Art.  201.  ''That  if   the  arbitrators  do  not  wi 
fourteen  days  after  their  appointment  appoint  an  ump^ 
then,  on  the  application  of  the  parties  in  difference!^ 
either  of  them,  an  umpire  may  be  appointed  by 
Gk)vernor  of  the  Bank  of  England^  or  by  a  Judge  ui»-' 
The  Common  Law  Procedure  Act,  1834.^' 

Art.  202.  '^  That  if  the  arbitrators  do  not,   wi 
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tikirtj  days  next  after  the  matter  in  difference  is  referred 

-fco  them^  agree  on  their  award  thereon,  then  it  shall  be 

referred  to  the  umpire.'*  ^ 

Art.  203.  *'  That  the  award  of  the  arbitrators  or  of  the 
umpire,  if  made  by  writing  under  their  or  his  hands  or 
band,  and  ready  to  be  delivered  to  the  parties  in  differ- 
ence, or  such  of  them  as  desire  it,  their  heirs,  executors, 
administrators  or  assigns,  within  thirty  days  next  after 
the  matter  in  difference  is  referred  to  the  arbitrators,  or, 
^B  the  case  may  be,  to  the  umpire,  shall  be  binding  and 
conclusive  on  all  parties  interested,  their  heirs,  executors, 
^ministrators  and  assigns,  and  all  such  things  shall  be 

'    forthwith  thereafter  done,  omitted  and  suffered  as  the 
•Ward  requires.'* 

Art.  208.  "  That  the  umpire  shall  have  full  power 
^m  time  to  time,  by  writing  under  his  hand,  to  extend 
uie  time  within  which  his  award  is  to  be  made;  and  if 
it  be  made  and  ready  to  be  delivered  as  aforesaid  within 
^e  extended  time  it  shall  be  as  valid  and  effectual  as  if 
"i^^^e  within  the  thirty  days." 

Art  209.  ''  That  the  costs  of  and  incident  to  the 
^bitration  and  award  shall  be  in  the  discretion  of  the 
■**d  arbitrators  and  the  umpire  reapectively." 
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-^oll,  for  the  plaintiff*. — First.  The  declaration  discloses 

^^  shewing  jurisdiction  to  appoint  the  umpire.   Under 

^^    Companies    Act,   1862,   25   &  26    Vict   c.   89. 

*  -161, 162.,  where  a  Company  is  wound  up  voluntarily 

^^^  its  business  transferred  to  another  Company,  ^i  dis- 

^^^  about  tlie  price  to  be  paid  to  a  dissentient  share- 


er  for  his  interest  is  to  be  settled  by  arbitratioM. 


^  Beet.  162,  for  the  purposes  of  the  arbitration,  the 
^^visions  of  The  Companies  Clauses  Consolidation  Act, 
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1845,.  8  &  9  Vict.  c.  16.,  with  respect  to  the  settlemi 
of  disputes  hy  arbitration,  are  incorporated  with  t 
Act.    And  the  latter  Act  makes  no  provision  for 
appointment  of  an  umpire  in  case  of  refusal  or  ne 
by  the  arbitrators  to  appoint,  except,  by  sect.  131,  wt& 
a  railway  Company  is  party  to  the  arbitration.     But 
articles  of  association  of  this  Company  are,  by  sect, 
of  stat  25  &  26  VtcL  c.  89.,  binding  upon  the  Compa^tziy 
and  the  members  thereof,  subject  to  the  provisions       of 
that  Act,  and  the  mode  of  proceeding  they  prescrL  V)e 
may  be  adopted.    Art.  201  remedies  the  defect  in  st  ^al 
8  &  9  Vict.  c.  16.  by  providing  that,  if  the  arbitratd^nv 
fail  to  appoint  an  umpire,  he  may  be  appointed  bjr     a 
Judge  under  The  Common  Law  Procedure  Act,  18^»4 
17  &  18  Vict.  c.  125.     It  will  be  said  that  this  beixig 
a  difference  between  the  Company's  liquidators  anc3  a 
shareholder,  not  between  the  Company  and  a  8ha.T^ 
holder,  is  not  a  dispute  within  arts.  196,  197 ;    but    ^7 
sect  131  of  Stat.  25  &  26  Vict.  c.  89.   the  Compc^»7 
retains  its  corporate  state  until  its  affairs  are  wound  ^P) 
and  the  liquidators  represent  the  Company.     Also,  ^^^ 
appointment  is  good  under  sect.  12  of  stat.  17  &  18  I^«^'* 
c.  125.     The  clause  providing  for  the  case  where  *'*^® 
parties  cannot  agree  in  the  choice  of  an  umpire  refer**   ^ 
any  case  of  arbitration  whatever,  as  was  held  by  f'f  ^^ 
V.  C.  in  In  re  Lord  (a). 


(o)  1  K.  4'  J.  90.  97. 

In  Easter  Term,  J^ay  13,  1867, 

Holl  shewed  cause  against  a  rule  which  had  been  obtained 
James  for  setting  aside  the  order  of  Lush  J.  appointing  an  ur^J 
when  Blackburn  J.  referred  to  In  re  Lord^  1  JT.  ^ «/.  90,  as  in  poii»* 

Mellish  supported  the  rule,  citing  Collins  v.  Collins^  26  Beav.  30(^9 
Bnnf  V.  Hchham,  4  H,  cf  C,  612. 
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Secondly.  The  plea  alleges  grounds  for  a  cross  action 
by  the  defendants^  but  affords  no  answer  to  this  action 
on.  the  award.     [He  was  then  stopped.] 

JUatthews  {H.  James  with  him)^  for  the  defendants. — 
First.  This  action  will  not  lie.     The  object  of  sect.  161 
of  8tat.  25  &  26  VicL  c.  89.,  which  is  similar  to  sect. 
17  of  the  repealed  statute  20  &  21  Vict  c.  14.,  is  to 
enable  Companies  to  amalgamate  without  a  special  Act 
of    Parliament  and  notwithstanding  the  opposition  of 
one  or  more  dissentient  shareholders.     The  price  to  be 
paid  for  the  purchase  of  the  interest  of  a  dissentient 
shareholder  is  to  be  determined  by  agreement  between 
Mm  and  the  liquidators,  ^'  such  purchase  money  to  be 
paid  before  the  Company  is  dissolved  and  to  be  raised  by 
the  liquidators  in  such  manner  as  may  be  determined  by 
special  resolution."    The  Company  is  not  dissolved  until 
its  aCfairs  have  been  completely  wound  up  and  an  order 
QUide  under  sect  111.    Therefore  the  plaintiff  is  still 
ft  member  of  the  Company,  and  cannot  bring  an  action 
against  it.   His  remedy  is  that  which  a  contributory  has^ 
^der  sect.  188,  by  application  to  the  Court  of  Chancery 
to  order  payment  of  the  sum  awarded.    The  award  merely 
fixes  the  price  of  his  interest  to  be  paid  by  the  liquida- 
tors out  of  a  particular  fund  at  a  future  time.     Also  the 
P^Mng  of  a  special  resolution  is  a  condition  precedent 
to  bringing  the  action,  and  it  is  not  averred  in  the 
declaration  that  such  a  resolution  had  been  passed  or 
"^at  the  money  had  been  raised. 

B^^CKBuiK  J.  said  that  on  the  conflict  of  authority  the  Court  would 
^  dispose  of  the  case  summarily. 

^^^  CriuiL    (Blackbubn,  Mellob,  Shbb  and  Lush  JJ.) 

Rule  discharged. 
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Secondly.    The  appointment  of  the  umpire  is  ba. 
The  articles  of  association   are  not  applicable  to  tt^^*® 
determination  of  the  price,  if  any,  payable  under  st 
25  &  26  Vict  c.  89.  s.  162.     Art.  196  refers  only 
differences  between  the  Company  and  a  shareholde 
this  dispute  is  between  the  plaintiff  and  the  liquidator===^) 
who  are  distinct  from  the  Company.     Also,  the  arb:rr:^- 

tration  ought  to  have  been  under  stat  25  &  26  Vic "^ 

c.  89.  8.  161.,    the  terms  of    which  are  imperativ 
Further,  this  is   not  an  arbitration  within  sect  12 
The  Common  Law  Procedure  Act,  1854,  17  &  18  Fi 
c.  125. ;  it  is  a  mere  valuation  of  property,  and  the 
fore  the  Judge  had  no  power  to -appoint  an  umpi 
Collins  V.  Collins  (a).     [^Lush  J.     In  that  case  there  w 
a  contract  of  sale,  by  which  the  purchase  money  was 
be  fixed  by  A.  for  the  vendor  and  B.  for  the  purch 
each  using  his  own  judgment]     In  Boss  v.  Helsham  (_ 
which  was  an  action  upon  a  settlement  of  the  amount 
compensation  under  a  condition  in  a  sale  by  put^ 
auction  that  in  case  of  any  mistake  in  the  descript 
of  the  property  or  any  error  in  the  particulars  of 
reasonable  compensation  should  be  given,  to  be  sett^l-  ^ 
by  two  referees,  one  to  be  appointed  by  either  pa: 
Kelly  C.  B.  said,  p.  652,  "  The  principle  enunciated 
Collins  V.  Collins  (a)  is,  that  in  order  to  constitute 
arbitration  there  must  be  a  difference ;   and  where 
contract  or  state  of  things  on  which  the  question 
shews  that  there  is  no  difference,  that  authority  comp^^^ 
us  to  hold  that  there  is  no  arbitration,  and  consequevi  ^^^7 
the  case  is  not  within  The  Common  Law  Procedure  A-^^9 
1854.*'     [Lnsh  J.     That  the  parties  in  the  present  cf^^^ 
differed  is  shewn  by  the  fact  of  the  appointment  of  ^^ 
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{a)  26  Bear.  300. 


(/>)  4  ff.  j-  a  642. 
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rbitrator  by  the  plaintiff.]     The  right  to  compensation 
^^as  not  inquired  into  before  the  arbitrators ;  there  was 
«fc  mere  assessment  of  the  amount.     There  was  no  differ- 
ence between  the  plaintiff  and  the  Company,  but  only 
^  notice  by  him  that  he  dissented  from  the  resolution 
'or  winding  up  the  Company  and  transferring  its  business 
'^  another  Company  and  was  willing  to  sell  his  shares. 
[Lush  J.     And  the  Company  did  not  agree  to  that.] 
Thirdly.    The  award  is  ultra  vires.   The  umpire  had 
power  under  sect.  161  to  direct  the  defendants  to  pay 
price  of  the  shares.     If  he  had  power  to  direct  pay- 
^**^iit  he  should  have  directed  the  liquidators  to  pay. 
.-^^^uh  J.     If  an  obligation  to  pay  the  sum  awarded  is 
plied  in  sect.  161  the  umpire  might  order  the  defend- 
to  pay  it :   if  not,  his  direction  will  not  affect  the 
^hts  of  the  defendants.] 

Lastly.  The  plea  is  good  as  an  equitable  defence.  A 
^ht  conferred  by  statute  is  in  this  respect  like  a  covenant 
'^'^lich  cannot  be  varied  at  law  by  a  parol  agreement 
^^^^fore  breach ;  but  a  parol  agreement  before  breach  when 
Pleaded  to  an  action  of  covenant  is  a  good  equitable 
^frfence ;  Nash  v.  Armstrong  (a)  per  Willes  J.,  De 
^^^lUhonier  v.  Ve  Mattos  (6). 
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Holl  was  desired  to  confine  his  argument  in  reply  to 

^he  first  point  on  the  demurrer  to  the  declaration. — By 

>«ect.  95  of  Stat.  25  &  26  Vict.  c.  89.  the  official  liquida* 

tor  has  power  to  bring  or  defend  any  action  in  the  name 

or  on  behalf  of  the  Company,  and  by  sect.  133  (subs.  7) 

the  liquidators  may  exercise  all  powers  given  by  the 

Act  to  the  official  liquidator.     Therefore  they  represent 

the  Company,  and  are  not  under  any  personal  liability. 

(fl)  10  C,  B,  N.  8,  259.  262.  {b)  E,  B.  #  ^.  461. 
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There  is  nothing  in  sect.  161  to  take  away  the  rig 
of  action  from  a  dissentient  shareholder  who  has  h 
the  price  of  his  interest  determined^  or  to  compel  hi 
to  apply  to  the  Court  of  Chancery.     The  passing 
a  special  resolution  determining  how  the  money  is  to  I 
raised  is  not  a  condition  precedent  to  the  bringing  of 
action.     The  defendants  by  abstaining  from  passing  su 
a  resolution  cannot  take  advantage  of  their  own  wron 


Lush  J.   I  am  of  opinion  that  bur  judgment  sho 
be  for  the  plaintiff. 

The  first  objection  is  that  the  award  was  not  m 
by  proper  authority;  that  there  is  no  statutory  po 
to  appoint  an   umpire,  and  therefore  his  award  is 
no  binding   force.     This  objection  depends  upon 
construction  to  be  put  on  The  Companies  Act,  1 
25  &  26  Vict.  c.  89.,  The  Companies  Clauses  ConsoE 
tion  Act,   18<i5,  8  &  9  Vict.  c.  16.,  and  The  Comnu 
Law  Procedure  Act,  1854,  17  &  18  Vict,  c.  125. 
Companies  Act,  1862,  sect.  162,  which  prescribes 
mode  of  ascertaining  the  price  to  be  paid  for  the  purch: 
of  the  interest  of  a  dissentient  member  under  the  circu 
stances  detailed  in  sect.  161,  enacts  that  if  the  p 
cannot  be  determined  by  agreement  between  the  part 
the  dispute  shall  be  settled  by  arbitration,  and  for 
purpose  of  that  arbitration  the  provisions  of  The  Cor 
panics  Clauses  Consolidation  Act,  1845,  with  respect 
the  settlement  of  disputes  by  arbitration,  shall  be  in 
porated.  There  are  several  sections  in  that  Act  referri-^ 
to  arbitration.      But   the  only  section   providing 
means  of  appointing  an  umpire  where  the 
disagree  is  confined  to  disputes  between  claimants 
railway  Companies,  aud  in  that  case  the  umpire  is 
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t>e  appointed   by  the  Board  of  Trade.     The  case  of 
re  Isord  {a)  however  is  an  authority  that  The  Com- 

OQ  Law  Procedure  Act,  1854,  sect.  12^  would  enable 
WL  Judge  to  make  the  appointment  of  an  umpire; 
trliough  if  that  had  not  been  decided  I  should  hesi- 
^tate  in  coming  to  the  conclusion  that  sect.  12  was 
■vacant  to  apply  to  a  case  of  this  kind.  Indepen- 
dently, however,  of  statutory  provisions  we  have  the 
^ticles  of  association  of  the  Company,  which  provide 
^1*  the  present  case.  It  is  argued  indeed  that  they 
^^oot  apply,  because  sect.  162  of  The  Companies  Act, 
^62,  says  that  those  disputes  shall  be  settled  by 
^titration  according  to  The  Companies  Clauses  Con- 
^lidation  Act^  1845.  I  think  that  section  only 
^^i^ns  that  where  the  parties  cannot  agree  they  may 
^^ort  to  the  sections  of  The  Companies  Clauses  Con- 
^lidation  Act,  1845,  and  treat  them  as  incorporated 
^  the  articles  of  association;  but  when  the  code  of 
••^^tb  of  the  Company,  whether  it  be  a  special  Act  or 
■^tiicles  of  association  under  The  Companies  Act,  1862, 
'*^c^vides  for  the  appointment  of  an  umpire  the  parties 
not   driven  to  resort  to  The   Companies   Clauses 

Dsolidation  Act,  1845,  or  to  that  Act  as  supple- 
mented by  The  Common  Law  Procedure  Act,  1854. 
"  ^erefore,  by  virtue  of  the  articles  of  association  the 
'l^pointment  of  the  umpire  by  the  Judge  was  well  made, 
^^^  the  umpirage  is  valid. 

Then  comes  the  important  question,  on  which  I  have 
^^tertained  much  doubt  during  the  argument,  whether 
^n  action  may  be  brought  upon  the  award.  Sect  161 
^f  The  Companies  Act,  1862,  provides  for  the  winding 
^p  of  a  Company  and  for  the  transfer  of  its  business  to 

(a)  IK,  4- J.  80. 
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another  Company  subject  to  the  proviso  that  a 
sentient  member  may  require  the  liquidators  to  purck 
his  interest,  and  if  they  cannot  agree  about  the  p 
it  is  to  be  determined  in  the  manner  provided  by 
162.  I  regard  the  election  of  the  liquidators  to  purdm 
his  interest  and  the  appointment  of  arbitrators  as 
contract  by  the  liquidators  on  behalf  of  the  Compa 
on  the  one  hand  and   the  shareholder  on  the  otbi 
It   follows^   unless  there  are  some  words  restrain!  Z3g 
the  ordinary  rights  that  if  the  purchase  money  is   x^ot 
paid  the  seller  would  have  a  right  to  enforce  payment 
by  action.     Is  there  anything  in  sect.  161  to  take  aiTV^Jij 
that  primg  facie  right  ?  At  first  I  thought  that  there  nv^as 
no  remedy  at  law  and  that  the  dissentient  shareholder 
must  resort  to  a  Court  of  equity^  because  the  section 
says  that  the  purchase  money  is  '^  to  be  paid  before  the 
Company  is  dissolved/^  But  I  do  not  think  those  worA 
are  inconsistent  with  the  right  of  the  plaintiff  to  sue  '^^^ 
Company  through  the  liquidators.     They  are  equival^^* 
to  saying  that  the  Company  shall  not  be  dissolved 
they  have  paid  the  money ;  for  otherwise  there  co 
be  no  remedy  against  the  Company  as  such.     There^'^^ 
those  words  may  have  been  introduced  for  the  purp 
of  continuing  their  liability  until  the  money  was 
Again^  the  purchase  money  is  ^'to  be  raised  hy 
liquidators  in  such  manner  as  may  be  determined        ^ 
special  resolution."    There  is  nothing  to  indicate    'fc -■^^ 
the  special  resolution  must  be  passed  before  the  sell 
entitled  to  sue  for  the  purchase  money.    The  liquid^i' 
may  pay  the  money  out  of  any  funds  in  their  hands, 
afterwards  call  a  meeting  of  the  shareholders  to  deterE»^ 
how  they  are  to  be  reimbursed.   At  all  events  no  vm 
are  provided  by  which  the  seller  can  compel  the  s 


ta 

ild 


id. 
;be 


-Til 

on 

d 


j 


XXXIL   VICTORIA, 

holders  to  pass  a  resolution  for  payment  of  the  price. 
CTaerefore  I  cannot  hold  that  those  words  have  the 
eflTect  of  postponing  his  right  to  payment  of  the  money 
A.'^^rarded  to  him.  It  follows  that,  as  there  has  been  a 
t>^»icha8e  of  his  interest  at  a  price  to  be  paid  at  some 
tm  wme,  there  is  a  right  of  action  against  the  Company  if 
t-liic  money  is  not  paid. 

The  remaining  question  is  whether  the  equitable  plea 

*fi5>rd8  an  answer  to  the  action.     The  plea  says  in  effect 

"the  plaintiff  ought  not  to  have  the  money  awarded  to 

*^**n  as  the  price  of  his  interest,  because  when  he  was 

*•*  arrear  for  calls  he  asked  for  time  to  pay  them,  and 

**^©    Company  gave  him  time  on  his  agreement  that 

"^nen  the  meeting  should  he  held  he  would  vote  in 

^▼onr  of  it,  but  when  the  meeting  was  held  he  broke 

**^at  agreement.     But  how  could   that  disentitle  him 

^ttier  at  law  or  in  equity  to  the  right  to  the  price  of 

*^^   interest  in  the  Company.     The  utmost  effect  of  it 

^   tliat  it  may  give  the  Company  a  right  of  action  for 

*  l>reach  of  contract. 
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IIannen  J.     I  am  of  the  same  opinion.     I  do  not 

*^i3k  it  necessary  to  add  anything  to  what  my  brother 

'^^mA  has  said  except  upon  the  construction  of  the  161st 

**^^  162nd  sections  of  The  Companies  Act,  1862.     I 

^^e  the  meaning  of  sect.  161  to  be  that  the  liquidators, 

^^ng  for  the  Company,  are  to  have  the  power  of  buying 

the  opposition  of  a  shareholder  to  a  proposed  change 

dissolution  of  the  Company.     That  is  to  be  effected  in 

^e  following  manner:  upon  a  shareholder  expressing 

^^  dissent  the  liquidators  have  to  elect  which  of  two 

^^WBCs  they  will  pursue,  they  must  either  abstain  from 

^^arrying  the   resolution  into  effect,  or  purchase  the 

VOL.  X.  2  b  b.  &  8. 
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interest  held  by  the  dissentient  member.  If  they  Ij 
either  by  express  agreement  or  by  going  to  arbitrmt 
manifested  their  election  to  purchase  his  interest  t] 
are  bound  by  it.  There  is  then  a  valid  contract  for  I 
purchase  of  the  interest  of  the  dissentient  sharehold 
and  it  is  immaterial  whether  the  price  is  fixed  by  agrtf 
ment  or  by  the  mode  substituted  for  it^  namely^  arbitJ 
tion.  The  effect  of  what  has  been  done  in  the  prefl& 
case  is  that  there  has  been  a  bargain  by  the  shareholS 
to  divest  himself  of  his  interest  in  the  Company  and  i 
agreement  on  the  part  of  the  Company  to  pay  hi 
either  the  agreed  or  awarded  purchase  money.  Thi 
being  so^  I  cannot  see  anything  in  sect  161  to  alter  tl 
ordinary  result  of  an  agreement  to  purchase  at  a  prii 
fixed,  namely,  that  the  purchaser  should  pay  the  pric 
The  words  of  the  section  admit  of  a  better  or  mo 
reasonable  interpretation  than  that  assigned  to  the 
by  Mr.  Matthews  by  construing  them  as  meaning  tl 
when  the  price  has  been  agreed  upon  or  fixed  by  arbiti 
tion  the  Company  shall  not  have  power  to  dissolve  a 
so  evade  payment ;  and  further  that,  as  between  t 
liquidators  and  the  Company  whom  they  represent,  1 
Company  shall  pass  a  special  resolution  directing 
what  manner  the  liquidators  are  to  raise  the  mone 
but  the  duty  to  pay  remains,  and  unless  there  is  li 
guage  in  the  statute  expressly  depriving  the  person  w 
has  an  award  in  his  favour  or  an  agreement  with  1 
Company  to  pay  money  of  his  right  to  sue,  wbicfa 
cannot  find,  his  remedy  by  action  remains.  If  th< 
be  any  reason  why  the  money  should  not  be  paid, 
will  be  open  to  the  Company  either  to  plead  it  by  w 
of  defence  to  the  action  or  to  institute  proceedings 
equity. 
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Hates  J.  I  am  of  the  same  opinion.  I  was  at  one 
time  perplexed  by  the  notion  that  there  was  a  partner- 
^p  between  the  plaintiff  and  the  other  shareholders' 
of  the  Company^  but  the  plaintiff  may  be  considered  to 
l^ave  withdrawn  from  the  Company^  and  an  enabling 
power  is  given  by  the  statute  to  those  who  remain  in 
it  to  purchase  his  interest.  In  the  case  of  an  ordinary 
P^itiership,  if  one  partner  entered  into  such  an  agree- 
^^^i  as  this  with  the  others  he  would  have  a  right  of 
^on  for  breach  of  it. 

Judgment  for  the  plaintiff. 


1869. 


Db  Rosaz 
▼. 
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IN  THE  EXCHEQUER  CHAMBER. 


Marks  against  Feldham. 

^  executed  a  bill  of  sale  to  the  defendant  as  security  for  a  debt, 
!^^  Was  acljiidicated  a  bankrupt  on  his  own  petition.  Before  the  ad- 
^^ication  the  defendant  seizea  and  sold  the  ^oods,  and  received  the 
^^^^eeds.  In  an  action  by  the  assignee,  the  juiy  found  that  the  bill 
?  *^e  was  a  fraudulent  preference,  and  gave  a  verdict  for  the  plaintiff. 
^  '^ile  to  enter  the  verdict  for  the  defendant  was  obtained  on  the  ground 
^^  there  was  no  relation  back  to  the  date  of  the  bill  of  sale  so  as  to 
g^ble  the  plaintiff  to  recover.  Bv  the  Exchequer  Chamber,  reversing 
^^  jtidgment  of  the  Queen's  Bench :  Held, 

|.   '^  That  the  doctrine  of  relation  has  no  application  to  the  law  of 
^^dulent  preference. 

|.  ^  That  tne  assises  was  entitled  to  recover  the  proceeds  of  the  goods, 
*^^  bill  of  sale  being  voidable  at  his  election,  as  contrary  to  the  policy 

^^  bankrupt  laws. 

1^-  Per  Martin  B.     The  law  of  fraudulent  preference  is  the  same 
^«tlur  the  a(]y'udication  in  bankruptcy  is  obtained  by  a  creditor  hos- 

?^  »  by  the  bankrupt  on  his  own  petition. 

^    Semble,  that  an  action  for  money  received  would  lie. 
_^-   Conceasum,  that  a  count  for  conversion  of  the  goods  could  not  be 

^»  Ter  Martin  B.  An  objection  to  the  form  of  action  should  be  ex- 
J****^  taken  at  Nisi  prius,  in  order  that  the  Judge  may  make  such 
^en^ent  under  The  Common  Law  Procedure  Act,  1852,  15  &  16 


Friday^ 
May  7th,  1869. 
[  Wednesday  t 
February  2nd, 
1870.] 

Bankruptcy, 
Adjudication 
on  debtor's  own 
petition. 
Fraudulent 
preference. 
Action  by 
assianee. 
Objection  to 
form  of  action. 
Common  Law 
Procedure  Act, 
1852,  15  #  16 
Vict,  c,  76. 
s.  222. 


I|f^*  c.  76.  s,  222.,  as  may  be  necessary  for  the  purpose  of  determining 
"*•  i**!!  question  in  oontroveny. 

2  B  2 
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[1870.] 

Marks       Hj^HE  declaration  contained  three  counts.     First, 
FELnHAM             converting  the  goods  of  Jackson^  a  bankrupt,  berW____j| 
the  bankruptcy.     Second,  for  converting  the  good^  o 

the  plainti£f  as  assignee  after  the  bankruptcy.  Third,    ^^^or 
money  received  for  the  use  of  the  plaintiff  as  assignee 

Pleas.     First,  to  the  first  and   second   counts,    n^ot 
guilty.     Second,  to  the  first  count,  that  the  goods  vyc='^re 
not  the  goods  of  the  bankrupt.     Third,  to  the  seco  '^d 
count,  that  the  goods  were  not  the  goods  of  the  plain 'ttiiff 
as  assignee.    Fourth,  to  the  third  count,  never  indebt^:^. 

On  the  trial,  before  Hannen  J.,  at  the  Spring  Assia^ses 
in  18G8,  at  York^  the  following  facts  were  proved.  CZ)ii 
the  26th  July,  1867,  the  bankrupt  Jackson  execufc-^ 
and  delivered  to  the  defendant,  as  security  for  a  d^^ 
then  due  from  him  to  the  defendant,  a  bill  of  sale  of 
his  household  furniture  and  stock  in  trade,  with  fcTie 
usual  power  of  sale.  On  the  16th  November  Jack^^ 
was  adjudicated  a  bankrupt  on  his  own  petition,  daC^^ 
and  filed  on  the  same  day.  Before  that  day  the  def*^^' 
dant,  under  and  by  virtue  of  the  bill  of  sale,  seized  *^  "® 
goods  assigned  to  him  and  sold  them,  and  received  "^^^ 
proceeds  of  the  sale. 

The   plaintiff  abandoned  the  counts  in  trover,    *"-* 
claimed  the  proceeds  of  the  sale  under  the  count 
money  received,  on  the  ground  that  the  bill  of  sale    '^^** 
a  fraudulent  preference  by  the  bankrupt  of  the  defend  ^^^^ ' 
as  one  of  his  creditors,  made  in  contemplation  of  b»-"^*  ' 
ruptcy ;  and,  evidence  having  been  given  in  suppo^'^*^  ° 
and  against  that  claim,  the  only  matter  of  fact  ia 
pute  was,  whether  the  bill  of  sale  was  a  fraudu*-^^^^ 
preference. 

The  learned  Judge  left  that  question  to  the  j 
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ad  they  found  that  the  bill  of  sale  was  a  fraudulent       [1870.] 
■eference,  and  gave  a  verdict  for  the  plaintiff  on  the        Marks  ~ 
iiii  count,  leave  being  reserved  to  move  to  enter  the 
^rdict  for  the  defendant 

In  Easter  Term  following  a  rule  was  obtained  accord- 
^ji  on  the  ground  that  there  was  no  relation  back 
I  the  date  of  the  bill  of  sale  so  as  to  entitle  the  plaintiff 

recover. 
In  Easter  Term,  1869, 

Cverend  and  Forbes  shewed  cause. — Conceding  that 
le  plaintiff  could  not  recover  on  the  counts  for  a  con- 
^rsion,  as,  in  consequence  of  the  adjudication  in  bank- 
^ptcy  being  on  the  bankrupt's  own  petition,  there  is  no 
'lation  back,  and  therefore  the  bill  of  sale  is  not  void 
»  an  act  of  bankruptcy  under  The  Bankrupt  Law  Con- 
>lidation  Act,  1849,  12  &  13  Vict.  c.  106.  s.  67.  (a) ; 
teoenson  v.  Newnham^  in  error,  Erie  J.  dissentiente  (b) : 
•ill  the  bill  of  sale,  which  the  jury  found  to  be  a 
■audulent  preference,  was  against  the  policy  of  the 
Ankrupt  laws,  and  therefore  the  assignee  may  avoid  it 
nd  recover  on  the  count  for  money  received  ;  Grdom  v. 
''ito  (c).  \^Lush  J.  In  that  case  the  money  paid  to 
f^c  defendant  by  way  of  fraudulent  preference  remained 
^  liis  hands.]  In  the  present  case  the  deed  authorising 
^^  seizing  and  selling  of  the  goods  made  the  defendant 
S^t  of  the  bankrupt  for  selling  them,  and  it  is  much 
be  same  as  if  money  had  been  in  the  first  instance 
lUded  over  to  him.  In  Young  v.  Billiter  (d)  it  was  held 

(<>)  Stat.  12  &  13  Fkt.  c.  106.  is  repealed  by  The  Bankruptcy  Repeal 
•*  ImolTent  Court  Act»  1869,  32  &  33  Vict.  c.  83.  8.  20.  Schedule. 
(*)  13  a  B.  285.  (c)  4  Exch.  727. 

^^  8  ti.  L.  C.  682 ;  reversing  the  judgment  of  the  Exch.  Chamber, 
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[1870.]      that  a  voluntary  transfer  of  goods  to  a  creditor  within 
Uajlkb       three  months  of  insolvency  was  not  absolutely  void  under 
Fbld'ham      •**^*-  1  *^  2  Vict  c.  110.  s.  59.,  and  that  where  the  trans- 
feree had  sold  the  goods  before  the  title  of  the  assignees 
accrued  trover  would  not  lie.    But  it  was  said  by  several 
of  the  Judges  that  an  action  for  money  had  and  recei 
or  an  action  on  the  case  would  lie.     [They  referred 
the  judgment  of  Lord  Wensleydak,  read  after  his  retir 
ment  from  the  Bench  in  the  Exchequer  Chamber  Irr— ^ 
Crowder  J.,  who  adopted  his  arguments  and  reasoning  (c^^^j 
the  opinion  given  by  Crompton  J.,  and  the  judgment       _oj 
Lord  Campbell  C.  in  the  House  of  Lords  (&).]   rrijji^fii^_  .^ 
J.,  in  delivering  his  opinion  in  the  House  of  Tjor-      »^ 
said,  p.  704,  ^'It  may  be  that  the  assignee  might         be 
entitled  to  succeed  in  a  special  action  upon  the  case  ^_  or 
after  a  demand  and  reftisal,  but  not  in  such  an  acS^ioo 
as  the  present,  in  which  the  assignee  proceeds  as      fir 
a  wrong  done  to  the  insolvent."    And  BlacUntrm    J., 
p.  693,  ^*  The  act  of  seizing  or  selling  the  goods  vocoder 
the  authority  of  the  transfer,  whilst  yet  valid,  cannot  be 
treated  as  being  a  wrongful  conversion.'^   He  added,  how- 
ever ,  "  I  am  strongly  disposed  to  think  that  as  soon  as  ibt 
assignees  avoid  the  transaction  they  may,  by  an  action 
for  money  had  and  received,  or  at  all  events  by  a  pr^^^ 
perly  shaped  action,  make  the  favoured  creditor  refh^^ 
any  benefit  which  he  has  wrongfully  received."     [Lvu^ 
J.    No  other  action  was  brought  in  that  case  on  acoou^ 
of  the  diflSculties  felt  by  counsel  in  determining  when 
could  be  said  that  the  proceeds  of  the  sale  became  mone 
had  and  received  to  the  plaintiff's  use.    It  could  not ) 
at  the  time  the  money  was  received,  because  it  was  tb 

(a)  6  E.  #  B.  1. 10—11.  (6)  8  H.  L.  C.  682.  701. 7( 
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^^ved  to  his  owu  use.  Stat.  1  &  2  Vict  c.  110.  s.  59.,  [1870.] 
^^  which  Vounff  v.  BiUiter  was  decided^  expressly  ^marks 
^^<5ted  that  Toluntary  conveyances,  &c.,  made  within 
*^^  months  before  imprisonment  or  with  the  view 
T^tioning  the  Court  should  be  void  as  against  the 
^ipiees  of  the  insolvent.  But  how  does  what  was 
*^  tiiere  apply  to  a  case  of  bankruptcy  ?  The  eflfect 
the  decision  in  Stevenson  v.  Neumham,  in  error  (a) 
^^d  sabsequent  cases  is,  that  so  much  of  sect.  67  of  stat. 
•^  ft  18  Vict.  c.  106.  as  relates  to  fraudulent  preference 
^mt  be  considered  as  struck  out  of  the  Act  when  a  man 
^  tdjadicated  a  bankrupt  on  his  own  petition.]  The 
*U  of  sale,  though  not  an  act  of  bankruptcy,  may  be 
^dulent  and  void  under  stat.  13  EL  c.  5.  \_Lu8h  J. 
f  Ae  goods  are  in  specie  at  the  time  the  rights  of  the 
^^jgnees  accrued,  they  may  disaffirm  the  act  of  the 
^htor.  The  Judges  who  constituted  the  majority  in  the 
**diequer  Chamber,  in  BiUiter  v.  Young  (6),  based  their 
'■dgment  entirely  on  that  ground.]  As  the  bill  of  sale 
^thorised  the  defendant  to  seize  and  sell,  it  may  be  too 
^  to  dispute  the  validity  of  the  sale,  but  it  is  not  too 
^  to  dispute  the  appropriation  of  the  proceeds  which 
^nuined  in  the  hands  of  the  defendant,  at  least  so  far 
>*  lie  applied  the  money  then  in  his  hands  to  the  pay- 
^eoX  of  his  own  debt.  In  Nicholson  v.  Gooch  (c)  the 
K'ound  on  which  it  was  held  that  the  great  bulk  of  the 
^ooey  could  not  be  recovered  was,  that  it  had  been  paid 
^^^^  before  the  adjudication  of  the  bankruptcy.  [They 
^  cited  fFkite  V.  Garden  (rf).] 

•^i/,  in  support  of  the  rule. — This  deed  was  not  void 

<«)  13  C.  B.  285.  (b)  6E.^B.  1. 

(c)  bRfB.  999.  (d)  10  a  B.  019.    . 
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[1870.]      under  stat  13  EL  c.  5.,  but  only  a  fraudulent  preferen 
Harks       The  billjof  sale  not  being  an  act  of  bankruptcy,  tl 

Feld'ham.     property  in  the  goods  had  passed  to  the  defendant, 
he  sold  his  own  goods,  and  the  money  which  was  tl 
proceeds  of  the  sale  was  his  own.     Here  is  no  tort 
be  waived.     In  Billiter  t.  Ybunff  the  majority  of  tb 
Judges  in  the  Exchequer  Chamber  (a)  thought  that 
warrant  of  attorney  was  void  and  that  an  action  oi 
trover  would  lie^  but  that  judgment  was  reversed  in  tb 
House  of  Lords  {by     [Ltish  J.    I  cannot  see  how  the 
transaction  of  transferring  the  goods  to  the  defendant 
which  was  good  at  the  time  can  become  bad  except  by 
express  statutory  enactment.     Cockbum  C.  J.   If  you 
start  with  the  assumption  that  the  assignees  can  by 
disaffirming  the  transaction^  vest    in  themselves  th 
property  in  the  goods,  it  is  monstrous  to  say  tha 
because  the  creditor  has  parted  with  them  they 
not  be  able  to  recover  the  proceeds.    One  of  the  tw 
things  ought  not  to  be.]     It  must  be  admitted  to  be 
anomaly. 

CocKBURN  C.  J.  I  think  this  rule  must  be  mad*  JHe 
absolute.  It  is  admitted  that  trover  will  not  lie^  an*  ^^ad 
indeed  that  point  is  concluded  by  authority.  And,  th5~^^«iB 
being  admitted,  I  am  at  a  loss  to  see  how  the  count  fc 
money  received  can  be  maintained.  The  reason  wl 
trover  will  not  lie  is  that  the  bill  of  sale,  though  voi 
able  if  there  is  an  act  of  bankruptcy  and  a  petition!' 
creditor,  is  a  transaction  which  the  bankrupt  law  di 
not  prohibit,  and  therefore  the  assignee  cannot  vest 
himself  the  property  in  the  goods  when  they 
been  sold  before  an  act  of  bankruptcy.     And  if 

(a)  6K^B.  1.  (A)  8  R  L.  C.  682. 


> 
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NToperty  is  not  in  the  assignee  I  do  not  see  how  a  [1870.] 

areditor  can  be  made  responsible  for  selling  them  by  Uar^ 

xing  considered  as  receiving  the  proceeds  to  his  use.  fbldham 
Che  sale  is  not  a  wrongful  act  as  against  him. 

IfsLLOR  J.  It  is  difficult  to  see  how  the  one  propo- 
sition can  be  affirmed  and  the  other  disaffirmed.  Trover 
will  not  lie  because  the  goods  when  sold  were  the 
property  of  the  creditor  and  not  of  the  assignee.  Before 
lie  assignee  had  power  to  disaffirm  the  transaction  the 
^'editor  sold  the  goods,  and  the  money,  the  proceeds  of 
he  sale,  got  into  his  hands ;  he  had  a  right  to  sell  them, 
nd  therefore  I  do  not  see  how  the  count  for  money 
received  can  be  maintained.  It  has  been  decided  that 
be  assignees  by  disaffirming  a  transaction  which  was 
'ftwfol  can  recover  while  the  goods  remain  in  specie. 
Pherc  is,  however,  a  distinction  between  the  bankruptcy 
^f  a  debtor  on  his  own  petition  and  that  of  a  creditor, 

• 

^  which  latter  case  there  is  relation  back.  In  the 
^iiner  case  trover  will  not  lie,  and  a  fortiori  an  action 
^^  money  received  will  not  lie. 

Lush  J.  The  bill  of  sale  was  not  a  fraud  within  stat. 
^^9  EL  c,  5.,  and  was,  therefore,  good  between  the 
^^rties,  each  of  them  being  sui  juris.  The  jury  have 
^nd  that  it  was  a  fraudulent  preference  within  the 

■ 

bankrupt  Acts.  And,  the  deed  being  fraudulent,  the 
^lansaction  which  was  valid  at  the  time  would,  if  the 
debtor  had  been  adjudicated  a  bankrupt  on  the  petition 
af  a  creditor,  have  become  invalid  by  the  express  enaot- 
sient  in  stat.  12  &  18  Vict  c.  106.  s,  67.,  for  that  section 
nakes  the  transaction  an  act  of  bankruptcy  which  is 
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[1870.]  void  against  the  assignees.  But  Stevenson  v.  Newnha0* 
— j^^^^^  in  error  (a),  has  settled  that  sect.  67  does  not  apply  wheT 
the  adjudication  in  bankruptcy  is  on  the  debtor's  owt 
petition.  Therefore  up  to  the  time  of  the  petition ;  tb 
bankrupt  had  a  right  to  pass  the  property  in  the  goodtf 
and  the  defendant  had  a  right  to  take  them,  and  th 
money  derived  from  the  sale  of  them  when  received  ws 
his.  Sect  67  of  stat.  12  &  13  Vict  c.  106.  and  stal 
13  EL  c.  5.  being  out  of  the  question,  there  is  nothin 
at  common  law  to  make  the  transaction  which  was  Tali 
at  the  time  invalid  afterwards. 

Hannen  J.  The  law  on  this  point  is  most  anomalou 
The  difficulty  arises  from  its  having  been  held  ih 
when  the  bankruptcy  is  on  the  debtor's  own  petitic 
there  is  no  relation  back.  That  ought  to  be  correde 
But  so  long  as  it  stands  it  is  impossible  to  give  a  jadj 
ment  satisfactory  to  one's  own  mind. 

Rule  absolut 


The  plaintiff  appealed  from  this  decision,  and  the  cai 
was  argued  by 

Quain  {Forbes  with  him)>  for  the  plaintiff. — The  judj 
ment  of  the  Court  below  was  wrong  in  proceeding  o 
the  technical  principle  which  prevails  in  an  action  c 
trover,  viz.,  that  the  plaintiff  must  shew  title  to  th 
goods  at  the  date  of  the  writ,  and  in  applying  T 
doctrine  of  relation  back  to  a  case  of  fraudulent  preh 
ence.     The  giving  of  the  bill  of  sale  being  a  fraudul« 

(a)  13  C.  B.  286. 
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V^^eience  might  be  avoided  by  the  assignees ;  Stevenson       [1870.1 

^«  NnonAam,  in  error  (a).     In  the  analogous  case  of 

^ecQtion  sued  out  under  a  warrant  of  attorney,  not 

^od  within  twenty-one  days  after  execution  in  pursu- 

*iU5e  of  Stat.  8  G.  4  c.  89.,  it  was  held  that  trover 

^y  the  assignees  would  not  lie  after   the  goods  had 

^^^en  turned   into  money;   Brook  y.  Mitchell (b)\  but 

^t  was  said,  p.  353^  that  an  action  for  money  had  and 

^^^oeived  might  have  been  brought.     And  in  Biffin  v. 

^<^ke  {e)  it  was  so  held.     The  same  has  been  held  as 

^  execution  under  a  Judge's  order  given  by  a  trader 

debtor  to  his  creditor^  and  not  filed  as  required  by 

•<^  12  &  13  Vict.  c.  106.  8.  187;  Bryan  v.  Child  (d), 

"^Wroio  V.  Mayes  {e).     In  Young  v.  BiUiter  (/),  though 

^t  Was  held  that  an  action  of  trover  could  not  be  main- 

^^ined  on  an  alleged  wrongful  conversion^  several  of  the 

"^Ddges  said  that  this  action  might  lie  {ff).     Heilbut  v. 

'^^nHU  (/i),  in  which  the  present  case  was  not  cited,  is 

•^  Variance  with  the  decision  in  the  Court  below :  there, 

^^^of  two  partners  had  indorsed  bills  of  exchange  by 

^^y  of  fraudulent  preference  to  a  creditor,  and  after- 

^^^ds  became  bankrupt,  and  it  was  held  that  his  assig- 

*^^^8  might  bring  trover  to  recover  the  bills.      This 

J^^int  is  adverted  to  by  fVilks  J.,  38  L.  J.  C,  P.  275, 

*llie  law  of  fraudulent  preference  is  quite  distinct  from 

^^^y  relation  back  of  the  assignees'   title.     It  entitles 

^em  to  say  where  the  bankrupt  has  made  an  assign- 

^^ent  of  any  of  his  property  to  one  of  his  creditors  as 

(a)  13  a  B.  285.  302.  (6)  6  Bing.  N.  C.  349. 

(e)  6  Jr.  #  G.  428;  6  SeoU  N.  S,  222. 

(d)  6  Exck.  368.  (<)  18  Q.  B,  616.  626. 

(/)SH.L.  a  682.  (g)  See  ante,  p.  374. 

(A)  28  L.  J.  a  P.  273;  L.  R,  4  C.  P.  354,  affinned  in  Exchequer 
duunb«r. 
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[1870.]      was  done  in  the  present  case^  that  the  transaction  ai 
Hakkb       against  them  shall  be  void.'* 


V. 

Feldham. 


Field,  for  the  defendant. — The  transaction  was  not 
itself  void  nor  within  sect.  67  of  The  Bankrupt 
Consolidation  Act,  1849, 12  &  13  Vict.  c.  106.,  or  sect.  ' 
of  The  Bankruptcy  Act,  1861,  24  &  25  Viet.  c.  134.  (^a; 
which  makes  a  fraudulent  conveyance  or  transfer  c 
property  with  intent  to  defeat  or  delay  creditors  an  ais 
of  bankruptcy.  It  is  voidable  only  as  a  fraudulent  pre^ 
ference,  which  phrase  has  been  adopted  in  the  proviso  U^ 
sect.  133  of  Stat.  12  &  13  Vict,  c.  106.  In  some  casen 
the  payment  of  a  poor  creditor  instead  of  bringing  the 
money  into  the  general  assets  would  be  praisewortbj, 
though  the  judicial  opinion  that  a  debtor  in  insolvent 
circumstances  should  divide  all  his  assets  among  hii 
creditors  has  been  consecrated  by  time.  The  true  rule 
however  is,  to  ascertain  the  point  at  which  the  L^s* 
lature  have  said  that  a  man  shall  not  be  master  of  hie 
own  affairs.  That  point  has  shifted  in  the  course  ol 
legislation.  The  doctrine  of  relation  back  is  inequitable 
Until  restrained  by  modem  Acts  of  Parliament,  all 
transactions  subsequent  to  an  act  of  bankruptcy  howevei 
distant  in  time,  were  avoided  by  it,  even  though  thi 
creditor  had  no  notice  of  it.  Stat.  46  G,  3.  c.  135.  s.  L 
first  imposed  a  limit  of  two  calendar  months  beyond  whic" 
the  relation  should  not  go  back ;  and  the  right  dividin- 
line  is  drawn  in  stat.  12  &  13  Vict  c.  106.  s.  133.,  s 
that,  until  a  fiat  in  bankruptcy  or  petition  for  adjudics 
tion  in  bankruptcy,  the  debtor  has  a  right  to  dispose  » 
his  goods ;  and,  unless  the  person  dealing  with  him  hs 

{a)  Stat.  24  &  25  Vict.  c.  134.  is  repealed  bj  The  Bankniptoj  Repm 
and  Insolvent  Court  Act,  1869,  32  &  33  Vict.  c.  83.  *.  20.  Schedule. 
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notice  of  an  act  of  bankruptcy^  or  unless  the  transaction       [1870.] 

^*  Within  the  proviso,  it  is  good  and  valid.     Trover,  as  is        Marks 

conceded  on  the  other  side,  could  not  be  maintained,      feldham. 

for  the  bill  of  sale  was  good  as  between  the  bankrupt 

^^d  the  defendant;    and  the  plaintiff  had   a  right  to 

•cU  the  goods  as  against  all  the  world.    [  Willes  J.  Only 

^   against  the  then  world.]     Even  if  the  goods  had 

'remained   in  specie  and  the  assignees  had  demanded 

^em  it  is  open  to  doubt,  since  the  judgment  of  the 

^^ort  below,  whether  trover  would  lie  by  the  assignees. 

L  titles  J.  referred  to  Harman  v.  Fishar  (a).] 

The  subsequent  disaffirmance  of  the  transaction  by 

*^©  assignee  cannot  enable  him  to  recover  the  money. 

vKelly  C.  B.     The  demand  of  the  money  is  a  disaf- 

^inance  of  the  contract  as  much  as  a  demand  of  the 

Roods.]     Suppose  the  defendant  had  bartered    them 

'or  other  goods.     \_Kelly  C.  B.     A  different  demand 

^ight    have    been    required.]      Disaffirmance  of  the 

^''anaaction  by   the   assignee,  when   there  is   no  rela- 

ton  hack   by  reason  of  bankruptcy  or   a  petitioning 

^'^itor's  debt,  is  too  late  after  the  sale  of  the  goods ; 

^hite  V.  Garden  (6).     The  cases  of  Brook  v.  Mitchell  (c) 

•^d  Biffin  V.  Yorke  (rf)  were  decided  upon  stat.  3  G.  4. 

'•   ^9.  8.  2.,  which  expressly  enacts  that  the  assignees 

^hall  be  entitled  to  recover  back  and  receive,  for  the 

^'^^  of  the  creditors  of  such  bankrupt  at  large,  all  and 

^  ^"y  the  moneys  levied  or  effects  seized  under  and  by 

'^^  of  such  judgment  and  execution."     In  Bryan  v. 

***3f  {e)  it  was  held  that  stat.  12  &  13  Vict,  c.  106. 

^5'.  did  not  avoid  the  Judge's  order  as  against  the 

^^)  Caufp.  117.  {h)  10  C.  B.  919. 

C<5)  6  Bing,  K  C.  349. 

C^  5  if.  #  G.  428;  6  8coU  N.  B.  222,  (e)  5  Exch,  368. 
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[1870.]      trader  himself^  but  only  as  against  his  assigned  ^i 
Mablkb       afterwards  became  bankrupt;    and  that  decisicm 

Feldham.  followed  in  Farrow  v.  Mayes  (a).  In  BiUiter  v.  Yawn 
Crowder  J.,  delivering  the  judgment  of  Lord  Wet^ 
dale,  in  which  he  concurred,  said,  pp.  10-11,  "  Id 
case  of  insolvency  there  is  no  relation;  the  title  of 
assignee  never  goes  further  back  than  the  date  of 
vesting  order ;  the  act  of  preference  by  an  insolven 
a  particular  creditor  under  the  circumstances  stata 
this  section  of  the  Act,  if  it  be  put  on  the  footing  * 
fraudulent  preference  under  the  Bankrupt  Act,  is  no 
an  act  by  the  insolvent  fraudulent  and  void  agt 
his  assignee,  if  he  chooses  to  avoid  it,  and  valid  i 

he  does The  assignees  can  only  treat 

act  as  a  fraud  against  themselves  by  the  insolvent, 
avoid  it  by  claiming  the  goods  acquired  by  that  act 
this  case,  by  demanding  the  goods,  if  they  had  remf* 
in  the  hands  of  the  creditor,  or,  if  sold,  by  claiming 
money ;  bringing  in  one  case  an  action  of  trover,  U 
goods  were  refused  to  be  delivered  up,  treating 
refusal  as  an  act  of  conversion,  or  bringing  an  a< 
for  money  had  and  received  in  the  other.  .  •  * 
they  cannot  treat  the  seizure  and  sale  as  a  wrong  agi 
the  insolvent,  or  as  a  wrong  to  themselves  at  the 
it  was  made."  And  Cressvoell  J.,  pp.  25-28,  after  r 
ring  to  White  v.  Garden  {c)  and  discussing  whether 
acts  mentioned  in  the  section  were  vgid  or  voidable, 
from  what  time  they  were  to  be  treated  as  void, 
'^  Assuming  this  view  of  the  subject  to  be  correi 
remains  to  be  ascertained,  whether  the  action  now  u 
consideration  can  be  maintained,  in  which  the  plai 

(a)  18  Q,  B.  616.  {b)  ^  E,  f  B,  1. 

{e)  10  C.  B.  919. 
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<^mplaixi8  of  a  conversion  of    the    insolvent's  goods      [1870.] 

V^ore  he  became  insolvent.     It  appears  that  the  defend-       Uarkb 

Wit  was  active  in  procuring  the  seizure  and  sale  of  the      feldham 

Soodsy  so  that  he  unquestionably  exercised  the  dominion 

of  an  owner :   but  it  has  been  contended  that^  at  all 

events,  there  should  have  been  a  demand  and  refusal.    I 

think  it  was  unnecessary.^'     ^Martin  B.     This  point  is 

iu>t  now  open  to  you.     There  being  a  cause  of  action^ 

^e  Judge  at  the  trial  could  have  amended  in  obedience 

to  The  Common  Law  Procedure  Act,  1852,  15  &  16 

^^ict.  c.  76.  s.  2Ji2.     Kelli/  C.  B.     We  can  only  look  to 

&e  terms  of  the  rule ;    the  argument  does  not  arise  on 

^e  form  of  it.    And  the  nature  of  the  action  is  not  a 

n^erely  technical  question,  as  fVilliams  J.  pointed  out 

itt  Milliter  V.  Vounff  {a),] 

iiuam  was  not  called  upon  to  reply. 

Xblly  C.  B.    The  only  question  raised  by  the  rule, 

^liich  was  made  absolute  by  the  Court  below  to  enter 

*^c  verdict  for  the  defendant,  is  whether,  the  jury 

*^^Ting  found  that  the  delivery  of  the  goods  which 

^^X)duced  the  money  sought  to  be  recovered  was  a 

^^^udulent  preference,  it  is  an  answer  to  the  action 

^t  there  was  no  such  relation  back  to  the  date  of  the 

^ill  of  sale  as  to  entitle  the  plaintiff  to  recover.    The 

^^^  is  framed  in  disregard  of  the  law  as  to  fraudulent 

X^erence.     For  the  doctrine  of  relation  does  not  apply 

^  fraudulent  preference  except  so  far  as  it  is  an  act 

^  bankruptcy  under  the  provisions  of  the  bankruptcy 

Acts.     A  fraudulent  preference  is  of  this  nature.    If  a 

man  before  his  bankruptcy,  but  at  a  time  when  he 

(a)  QE.iB.  1.  22-23. 
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[1870.]      contemplates  bankruptcy^  deliTeni  goods  or  moiiey  i 
Marks       ^^^  bands  of  a  creditor  whom  he  intends  to  benefit,  tbe 
Fblddam.     transaction  is  valid  as  between  the  parties,  and  if  no 
bankruptcy  intervene   the  receiver  of   the  goods  or 
money  is  entitled  to  insist  on  the  transaction  as  valid 
against  all  the  world.     But  when  an  act  of  bankruptcj 
follows,  and  there  is  an  adjudication  in  bankmptqr 
against  the  transferor  or  donor,  the  transaction  is  in 
point  of  law  a  fraudulent  preference;  not  under  anr 
express  enactment  but  as  contrary  to  the  policy  of  tbe 
bankrupt  Acts.    The  present  case  does  not  fall  within 
sect.  67  of  The  Bankrupt  Law  Consolidation  Act,  1849, 
and  is  independent  of  the  doctrine  of  relation,  which 
applies  where  something  has  been  done  which  is  itself 
an  act  of  bankruptcy,  or  where  there  is  a  subsequent  ae^ 
of  bankruptcy  and  the  transaction  is  avoided  by  expi 
enactment.    At  common  law,  if  I  may  use  the  expres* 
sion,  on  the  application  of  the  spirit  and  principle  of  th 
bankrupt  Acts  to  the  question,  whether  the  assignee- ^^ 
are  entitled  to  recover  the  value  of  the  goods  or  tb 
proceeds  of  their  sale,  it  is  immaterial  whether  th 
fraudulent  preference  takes  place  before  or  after  th 
act  of  bankruptcy. 

Therefore  if  on  the  ailment  an  objection  had 
taken  by  the  plaintiff  that  the  rule  only  insisted 
this  point,  viz.  that  the  adjudication  in  bankruptcy  h 
no  relation  to  the  transaction   in  question,  I  shouC^ 
have  held  that  the  point  now  taken  was  not  witlf^ 
its  terms,  and   on  that  ground  it  ought  to  be  dS 
charged,  unless  the  transaction  fell  within  sect.  67 
The  Bankrupt  Law  Consolidation   Act,   1849,  whi^ 
makes  a  fraudulent  preference  an  act  of  bankrupts 
But  as  this  objection  was  not  taken  in  the  Court  belos 
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uanot  beeu  insisted  on  bere^  I  pass  to  the  question      [1870.1 
her  on  the  evidence  and  the  true  merits  of  the  case  ~    mIbks  ~ 
plaintiff  is  entitled  to  recover.  Fkldham 

>  is  contended  that  the  plaintiff  is  not  entitled  to 
*<er  because  this  transaction  was  good  and  valid  in 
r  and  was  not  void  even  as  against  the  assignee ; 
if  it  is  voidable  it  could  only  be  avoided  while  the 
b  remained  in  specie  in  the  possession  of  the  defen- 
I  and  not  after  the  defendant  had  converted  them 
money.  I  am  of  opinion  that  this  is  not  the  law^ 
Uiat  the  delivery  of  the  goods  to  the  defendant  by 
(^'fraudulent  preference^  though  valid  at  the  time, 
Bie  voidable  by  the  assignee  in  the  event  of  a  subse- 
it  adjudication  of  bankruptcy.  Firsts  does  the  trans- 
Q  continue  to  be  voidable  so  long  as  the  goods 
do  in  specie  in  the  possession  of  the  defendant^  and 
it  cease  to  be  voidable  after  the  goods  have  been 
erted  into  money?  It  was  at  first  rightly  admitted, 
gh  the  admission  was  retracted,  that  an  action  of 
xr  would  lie  while  the  goods  remained  in  the  posses- 
rf  the  defendant,  and  after  a  demand  and  refusal ; 
lie  assignee  having  elected  to  avoid  the  transaction 
fraudulent  preference,  the  goods  beca^ie  the 
I  of  the  assignee.  Is  the  case  altered  by  the 
matance  of  the  defendant  having  sold  the  goods 
XMsessed  himself  of  the  money,  the  proceeds  of  the 
^before  the  transaction  was  avoided  ?  I  am  of  opinion 
it  18  not,  and  that  it  is  a  fallacy  to  say  that  the 
action  was  valid  to  all  intents  and  purposes  after 
onversion  of  the  goods  into  money.  Whether  the 
feree  remains  possessed  of  the  goods  or  converts 
I  into  money,  the  transaction  retains  its  original 
L.  X.  2  c  B.  &  s. 
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[1870.]  character;  it  is  Talid  as  against  the  transferee 
ll^j^^g  voidable  if  the  assignee  elects  to  avoid  it.  Hfr 
Fkld'ham  ^^^^^  ^*  ^y  demanding  the  goods  while  they  rema 
the  possession  of  the  transferee,  or  the  money  if 
have  been  converted  into  money.  The  rights  ol 
assignees  of  a  bankrupt  cannot  be  defeated  by  any 
cuitous  proceeding ;  and  a  transaction  voidable  by 
assignees  does  not  cease  to  be  voidable  becaiue 
party  has  changed  the  nature  of  the  property,  sd 
has  changed  the  remedy  of  the  assignees.  Here 
transaction  was  voidable  at  the  suit  of  the  assignee  t 
the  time  the  property  passed  to  him.  He  might  1 
avoided  it  and  maintained  an  action  of  trover  while 
goods  remained  in  the  possession  of  the  tranrfB 
After  the  transferee  had  converted  the  goods  into  mo 
the  transaction  still  remained  unlawful  and  voidsU 
against  him ;  the  only  difference  is  that  the  rmned 
changed  and  he  has  become  entitled,  after  a  demand 
maintain  an  action  for  money  received. 

With  regard  to  the  difficulty  as  to  the  form 
action,  if  the  fraudulent  preference  had  been  the  I 
ment  of  a  sum  of  money  into  the  hands  of  the  defend 
it  could  hardly  be  disputed,  unless  indeed  we  abrq| 
the  law  as  to  firaudulent  preference,  that  an  ad 
for  money  received  could  be  maintained  against 
favoured  creditor.  I  see  no  difference  between 
payment  of  money  and  the  delivery  of  goods  which  1 
been  converted  into  money.  The  title  of  the  defend 
to  these  goods,  or  the  proceeds  of  them,  was  goo< 
between  him  and  the  bankrupt,  but  it  was  defea 
in  the  event  of  a  subsequent  bankruptcy,  and  an  »' 
ance  of  the  transaction  by  the  assignee. 
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Upon  these  grounds  1  am  of  opinion  that  the  judg-      [1870.] 
ment  of  the  Court  below  must  be  reversed.  Marks 


Mabtin  B.     I  am  of  the  same  opinion.     I  do  not 

throw  any  doubt  on  the  proposition  that  an  action  for 

money  received  is  maintainable;    that  has  been  said 

Vf  several  Judges;  but  in  the  present  case  it  is  not 

oseDtial  to  give  judgment  on  that  point.     Generally 

•n  action  for  money  received  lies  where  the  plaintiff 

lu»  a  right  to  recover   the   money  immediately  upon 

tbe  receipt  of  it  by  the  defendant     That  was  not  the 

ewe  here,  because  when  the  money,  the  proceeds  of  the 

Eoods,  was  received  by  the  defendant  the  bankruptcy 

Ittd  not  taken  place,  and  therefore  he  was  entitled  to 

fte  money  when  he  received  it  just  as  much  as  the 

defimdant   was   entitled    to  the    goods    in   BiUiter  v. 

Ywng  (a).     In  that  case  the  struggle  was  to  prevent  a 

Winical  objection  to  the  form  of  action,  which  was 

tever,  from  prevailing,  and  to  decide  the  real  question 

• 

in  controversy.     But  The  Common  Law  Procedure  Act, 

1852,  15  &  16  Vict  c.  76.  s.  222.,  contains  an  express 

enactment  that  the  Court  or  Judge  at  Nisi  prius  shall 

niake  *'  all  such  amendments  as  may  be  necessary  for 

^^  purpose  of  determining  in  the  existing  suit  the  real 

^lestion  in  controversy  between  the  parties.^'     And  I 

nm  of  opinion  that  in  the  event  of  the  learned  counsel 

hr  a  defendant  objecting  that  on  the  state  of  the  plead- 

higa  the  plaintiff  is  not  entitled  to  recover,  he  must 

%late  his  objection   clearly,   in  order  that  the  Judge 

Inay  make  the  necessary  amendment.     Therefore  the 

question  whether  an  action  for  money  received  lies  in 

(a)  6E.4-S.I;  reversed  in  D.  P.,  B  B,  L.  C,  682. 

2  c  2 


V. 

Feldham. 
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[1870. J  the  present  case  does  not  arise.  The  question  wlu:^ 
Mirks  ^^^  *"*®  ^^  ^^  *^®  '^^^^  which  was  made  absolute  "• 
FiLDHAM  *^^  Court  of  Queen's  Bench.  That  rule  was  obtained  ^ 
the  ground  *'  that  there  was  no  relation  back  to  the  da 
of  the  bill  of  sale  so  as  to  entitle  the  plaintiff  to  recover 
Therefore  the  question  raised  by  it^  and  which  w 
decided  below,  is^  whether  relation  back  to  the  date 
the  bill  of  sale  is  essential  to  enable  the  plaintiff 
recover.     And  I  am  of  opinion  that  it  is  not. 

At  the  trial  the  only  disputed  fact  was,  whethi 
the  bill  of  sale  was  a  fraudulent  preference;  and,  th 
jury  having  found  that  it  was,  two  questions  are  no 
attempted  to  be  raised.  First,  whether  a  demand  wa 
made,  and,  secondly,  whether  an  action  for  monei 
received  is  maintainable.  I  think  those  questions  can 
not  be  raised.  The  only  question  for  us  is,  whether 
the  bill  of  sale  being  a  fraudulent  preference,  thi 
plaintiff  is  entitled  to  recover.  That  question  firs 
arose  in  1768,  before  Lord  Mansfield^  in  Alderstm  v 
Tempk  (a).  There  Lord  Mansfield  laid  down  what  ; 
fraudulent  preference  is ;  and  that  he  was  under  no  mistak 
is  clear,  for,  having  distinctly  stated,  p.  2240,  that  ^^  th 
statutes  of  bankruptcy  leave  a  trader,  to  the  moment  o 
an  act  of  bankruptcy  committed,  every  power  an  owne 
can  have  over  his  estate,"  he  goes  on  to  establish  th 
exception,  that  if  a  man  in  contemplation  of  bankruptc 
voluntarily  docs  an  act  in  favour  of  one  creditor  whici 
contravenes  the  spirit  of  the  bankruptcy  laws,  the  good 
delivered  or  the  money  paid  may  be  recovered  back  b 
the  assignees  though  there  was  no  moral  fraud  in  th 
transaction.     Although  there  are  many  cases  in  whic 

V)  4  Burr.  2235,  3rd  od. 


V. 

Feldham. 
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•  • 

fraaduleot  preference  is  mixed  up  with  act*  of  bank-       [1870.] 

J^ptcjr,  that  is  the  real  foundation  of  the  doctriue  of       uIrk9 

fraudulent  .preferetice»  and  it  is  further  discussed   in 

•  the  judgments  of  Littledale,   Parke  and  Patteson  JJ. 

^    Morgan    v.     Brundrett  (a).       Relation    back     has 

^thing  to  do  with  it;   an  act  of  bankruptcy  is  not 

'•^oeasary  to  override  it.      \vl   the  case  of  an  act   of 

'**nkruptcy    the    title    of    the    assignee    takes    effect 

"^m   the  act,  and  after  it   the  bankrupt  is   dealing 

^th    another    man's    property,    the    property   having 

'*^ooine  the  property  of  the  assignee  for  the  benefit  of 

*he  general  body  of  creditors.     Therefore  it  is  perfectly 

^^ar  that   there  has  been  a  misapprehension  in    the 

P*«sent  case.     For  so  soon  as  it  was  decided  that  there 

^•s  a  fraudulent  preference,  the  transaction  was  void  or 

^^idable  as  against  the  assignees,  and  they  were  entitled 

^  recover.    If  the  goods  had  remained  in  the  defendant's 

P^^Bsession  that  would  have  been  beyond  doubt     I  am 

^<>t  insensible  to   the  difficulty   stated  by   Mr.   Field 

^liich  was  suggested  by  one  of  the  learned  Judges  in 

^e  Queen's  Bench.     It  is  said  that  this  gives  a  man 

^  opportunity  of  avoiding  his  own  acts,  and  that  if  a 

debtor  paid  his  debt  and  afterwards  becomes  dissatisfied 

^th  those  creditors  whom  he  had  paid,  he  might,  after 

taking  himself  a  bankrupt,  establish  the  payment  as  a 

'I'ftadalent  preference  and  avoid  his  own  act,  and  enable 

^  ssrignee  to  get  back  the  money.     But  on  the  other 

•^^  a  man  may  owe  a  favourite  creditor  1000/.  and 

^y  liim,  and,  expecting  that  bankruptcy  will  ensue,  may 

***ke  himself  bankrupt.    According  to  the  argument 

^  the  defendant,  that  would  be  a  good  payment.     The 

(a)  6  S.  #  Ad,  289.     ^ 


attempts  to  defeat  the  law^'which  says  tbat  the 
body  of  creditors  are  entitled  to  all  the  debtor's  pi 
by  paying  money  or  assigning  his  goods  withoat  p 
the  money  or  the  goods  are  recoverable  back,  t 
by  an  action  for  money  recehfed  or  by  tv 
immaterial. 

WiLLES  J.     I  am  of  the  same  opinion.     Do 
cuitu  non  purgatur. 

Channell  B.     I  also  do  not  throw  any  dc 
the  point  whether  an  action  for  money  received 
But  upon  the  groudns  which  have  been  stated 
opinion  that  the  assignee  is  entitled  to  avoid  the 
action^  and  therefore  to  recover. 

PiGOTT  B.y  Brett  J.,  and  Cleasbt  B.  concnn 

Judgment  re 
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"*c  Queen  against  The  Metropolitan  Board  Saturday, 

of  Works.  ''^''^^- 

Lands  Clauses 

fl3-  In  order  to  entitle  a  dainumt  to  compengation  under  The  Lands  97?^'i^'c?T« 

r*^  ConsoHdation  Act,  1845,  8  &  9  Vict.  c.  18.  «.  68.,  there  must  "J^.  ;      iJ>^^^ 

V    ^«  injury  to  the  land  or  some  interest  in  it  which  would  have  been  ^^  ^' 

^•abject  of  an  action  before  the  statute.  7V^ 

j^^  The  claimants  carried  on  business  as  potters  on  premises  in  a  ^raaepremtses 

?^J<  running  down  to  the  Thames^  and  about  seven^  yards  from  it :  ]p^J^^»^ 

^^leend  of  the  street  there  was  a  public  right  of  dipping  for  and  taking  ^^.      •  i^ 

j^«r;  and  at  the  end  of  another  adjoining  street  there  was  a  public  ^^**^  rtgnt, 

J^W  dock  for  barges.    The  claimants  in  carrying  on  their  business  had  ^^o^npensatum. 
^  the  public  right  of  fetching  water  from  me  river  and  bringing 
to  the  draw  dock.    The  Metropolitan  Board  of  Works,  in  con- 
g  the  Thames  Embankment  under  the  powers  of  stat.  26  & 
Viet,  c,  75.,  which  incorporates  The  Lands  Clauses  Consolidation 
1845,  8  &  9  Vict  c.  18.,  obstructed  the  right  of  fetching  water 
of  bringing  barges  to  the  dock.     Held,  that  this  was  not  an 


•   ^ 


If^lytrious  affecting  of  the  claimants'  premises  within  sect  68  of  stat. 
'  V  9  Vicifc.  18.,  and  therefore  they  were  not  entitled  to  oo 


compensation. 


A 


RULE  had  been  obtained  at  the  instance  of  the 
Metropolitan  Board  of  Works,  calling  upon  W. 
•■^d  C.  Batstane  to  shew  cause  why  a  writ  of  certiorari 
*1^0Qld  not  issue  to  remove  an  inquisition^  taken  before 
^^c  sheriff  of  Surrey^  with  the  verdict  and  judgment 
^^'^creon,  upon  a  claim  made  by  them  against  the  Metro- 
politan Board  of  Works  in  respect  of  their  iuterest  in 
^^'tain  premises  situate  in  Ferry  Street^  Lambeth^  having 
^^^  injuriously  affected  by  the  execution  of  the  works 
^i^e  Board,  in  order  that  it  might  be  quashed. 
.     -Qie  claimants  were  lessees  for  a  term  of  years,  ending 
*J/  ^arch,  1871,  of  the  premises  in  question,  situate  in 
^^•>y  Street,  Lambeth,  in  which  they  carried  on  the 
^^^iness  of  potters.    The  Metropolitan  Board  of  Works 
Vol.  X.  2d  b.  &  s. 
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were  empowered  by  stat.  26  &  27  Vict  c.  75.,  wbicA 
by  sect.  15  incorporates  The  Lands  Clauses  Conso/iJa* 
tion  Act,  1845,  8  &  9  Vict.  e.  18.,  to  make  an  embank- 
ment on  the  south  side  of  the  ITiames.    The  daimants 
gave  notice  to  the  Board  that  the  premises  in  their 
occupation  were  injuriously  affected  by  the  execution  of 
the  powers  given  to  the  Board  by  stat.  26  &  27  Viet 
c.  75.,  and  claimed  compensation.      As  no  part  of  the 
claimants'  premises  was  taken,  and  no  private  right  or 
easement  of  the  claimants  interfered  with,  the  Board 
declined  to  pay  compensation,  and,  under  protest,  issued 
their  warrant  to  the  sheriff  of  Surrey  to  summon    * 
jury. 

Ferry  Street  runs  at  right  angles  down  to  the  Thavm^^ 
and  the  claimants'  premises  are  situated  in  it  about  seveES.t^ 
yards  from  the  river.    Broad  Street  is  the  next  street   on 
the  east  and  runs  parallel  with  Ferry  Street  down  to 
Thames.  .  Ferry  Street  and  Broad  Street  are  connec 
by  a  street  running  parallel  with  the  Thames.     At 
end  of  Ferry  Street  there  had  been  from  time  imro^' 
morial  a  common  and  public  right  for  all  persons  to  dif 
for  and  take  water  from  the  Thames  for  their  own  "O^* 
without  payment  and  a  right  of  way  to  the  river  fo' 
that  purpose.     At  the  end  of  Broad  Street  there  was  * 
free  public  draw  dock  and  all  the  public  had  a  right  tiO 
resort  to  and  use  it  and  to  take  carts  there  backwards  aH" 
forwai*ds  to  load  and  unload  barges,  and  barges  had  a  ri^^ 
to  lie  and  be  there.     In  the  exercise  of  their  statutoiy 
powers  the  Metropolitan  Board  of  Works  had  caused  tW 
embankment  to  be  erected  on  part  of  the  spot  where  tb* 
public  had  exercised  the  right  of  taking  water,  and  sii*^ 
the  commencement  of  the  works  access  to  the  river  f^' 
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thia  purpose  had  been  practically  cut  off.  Also,  the  hard 
or  landing  place  at  the  dock  in  Broad  Street  had  been  so 
fiur  interfered  with  that  only  one  or  two  barges  could  be 
got  up  to  load  or  unload  instead  of  four  or  five  as 
formerly,  and  the  access  to  the  dock  by  barges  was 
attended  with  difficulty  and  danger. 

The  claimants  had  been  in  the  habit  of  sending  and 

dipping  for  and  fetching  water  from  the  river  at  Ferry 

Street  to  be  used  in  their  business,  and  also  had  brought 

file  sand  used  in  their  business  by  barges  to  the  dock 

II  Broad  Street.     But  since  the  commencement  of  the 

^nbankment  they  had   been  prevented  by  the  works 

«t>ni  having  access  to  the  river  at  Ferry  Street  and 

^^'•taining  water  there,  and  from  having  their  sand  brought 

^  the  dock  at  Broad  Street. 

TFhe  jury  assessed  the  amount  of  compensation  sub- 
^ot  to  the  objection  that  no  part  of  the  claimants^ 
'^^^emises  had  been  taken  or  touched  by  the  works^  and 
*^^  there  was  no  right  or  easement  appurtenant  to  the 
^^«^imants'  premises  in  respect  of  either  claim. 
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Montagu  Chambers  and  Bridgman  shewed  cause. — In 
^*€lt€t  V.  Tlie  Metropolitan  Railway  Company  (a)  the 
^^tmction  was  not  permanent,  and  the  reasoning  of 
*^^  Westbury  is  in  favour  of  the  claimants  on  the 
^°*^«truction  of  sect.  68  of  The  Lands  Clauses  Consoli- 
dation Act,  1845,  8  &  9  Vict.  c.  18.     [They  referred  to 
^  foUowing  cases  as  shewing  that  the  injury  to  the 
^^^tkumts  would  have  been  actionable  but  for  stat.  26  & 
Viet.  c.   75.,  authorising  the   construction   of  the 

^^)  36  L.  J,  Q.B.  205;  L,  B.  2  H.  L.  176,  a6!rming  the  judgment  of 
^icfaequer  Chamber,  5B,  j-  8,  156,  which  reversed  the  judgment  of 
^  Qaeen'8  Bench,  Id,  149. 

2   D   2 
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Thames  Embankment : — Hart  v.  Basset  (a),  CIdchester 
V.  Lethbridge  (b),  Rose  v.  Miles  (c),  Greash/  v.  Oof- 
^ng{d).  They  also  cited  Wilkes  v.  Tlu  Hungerfori 
Market  Company  {e\  Reg.  v.  TJie  Eastern  Counties  Bailr 
tcay  Company  (/),  Chamberlain  v.  The  West  End  af 
London  and  Crystal  Palace  Railway  Company  {g\ 
Beckett  v.  The  Midland  Railway  Company  (A)^  Brad 
y.  Tlie  Hammersmith  and  City  Railway  Company^  w 
error  {i\  Com.  Dig.  Action  upon  the  Case  for  a  Ntdsasee 
(C).] 


Parry  Serjt,  and  Philbrick,  in  support  of  the  rule. — 
First.  The  claimants  have  sustained  damage  in  commom. 
with  the  rest  of  the  public.  Secondly.  They  have  no 
sustained  an  injury  within  sect.  68  of  stat.  8  ft 
net.  c.  18.  [They  relied  on  Rex  v.  The  Bristol  Doc 
Company  (J),  per  Le  Blanc  J.,  Winterbottom  v. 
Derby  {k)^  Ricket  v.  77ie  Metropolitan  Railway  Cois0^ 
panyj  in  D.  P.  (/)>  Beg,  v.  The  Eastern  Counties  RwS^ 
way  Company  (f)  The  Caledonian  Railway  Compasif^ 
Bpfts.,  Ogilvy,  respt.  (wi).] 


Mellob  J.    This  rule  must  be  made  absolute.    M 


(*)  Willes  71. 
(d)  2  Bing.  263. 
if)  2  Q,  B.  347. 


(a)  7.  Jones  156. 

(c)  4  Af.  #  5.  101. 

(«)  2  Bififf,  K  a  281. 

(g)  2B.4'8,e05;  affirmed  in  error,  Id.  617. 

(h)  37  L.  J.  a  P.  11 ;  L.R.3  C.  P.  82. 

(t)  7  B.  f  8.  1.  22,  reversing  the  judgment  of  the  Qneen's 
(In  the  head  note,  line  13,  dele  "  not")     The  judgment  of  Cam. 
i^as  Pevenjed  in  D.  P.,  38  L.  J.  Q.  B.  265,  L.  B.,  4  H.  L,  171. 

(j)  12  East  429.  432. 

(k)  36  L.  J.  Exch.  194;  i.  B.  2  £rcA.  316. 

(0  36  L.  J.  (?.  5. 205;  i.  B.  2  fl:  Z.  175. 

(w)  2  Afacj.  229. 
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Chambers  cited  many  cases  which  might  have  induced 
OS  to  treat  the  question  as  open  to  argument  if  the  case 
of  Rickei  y.  The  Metropolitan  Railivay  Company  (a)  had 
not  governed  the  present.    The  facts  of  that  case  shewed 
an  obstruction,  not  intended  to  be  permanent,  but  long 
enough  to  effect  the  injury  of  which  the  plaintiff  com- 
plained.   Therefore,  though  the  judgment  of  the  House 
of  Lords  was  upon  a  particular  state  of  facts,  we  must 
look  at  the  substance  of  it  and  the  reasons  given  for  it 
That  judgment  is  quite  conclusive  on  the  case  before  us. 
V  it  had  not  been  a  judgment  in  the  ultimate  Court  of 
appeal  the  dissent  of  Lord  IVestbury  would  have  diminished 
^e  weight  of  its  authority.     But  the  reasoning  of  Lord 
'^^eMtbury,  even  if  right,  did  not  prevail ;  and  we  must 
^earefore  give  our  decision  in  conformity  with  the  judg- 
^''^nt  of  the  House  of  Lords,  which  was  that  unless 
^^ire  is  an  injury  to  the  land  as  distinct  from  a  personal 
^j^^iy  the  claim  for  compensation  cannot  be  maintained. 
TUe  words  of  stat.  8  &  9  Vict.  c.  18.  s.  68.  are,  "  Com- 
P^i^sation  in  respect  of  any  lands,  or  of  any  interest 
herein,  which  shall  have  been  taken  for  or  injuriously 
^ected  by  the  execution  of  the  works.''    A  man  may 
^^e  in  a  house  and  may  suffer  considerable  injury,  but 
•^^cording  to  the  judgment  of  Lord  Crantoorth,  unless  the 
^Jiiry  is  to  the  land,  or  to  some  interest  in  it,  such  as  a 
'^ht  of  way  or  other  right  referred  to  by  him  (J), 
^bere  can  be  no  compensation,  because  before  the  statute 
^«ere  would  have  been  no  right  of  action  in  respect 
^^  ^  injury  to  the  land  or  to  the  house.    Many  of  the 
^^^^  cited  by  Mr.  Chambers  are  very  strong  to  shew 
^^t  where  a  man  suffers  a  personal  injury  distinct  from 

(fl)  36  L.  J.  Q.  i?.  205;  L,  R.  2  H,  L.  176. 
(6)  36  L.  J,  Q.  B.  218;  L.  R.  2  H,  L.  198. 
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that  which  all  the  subjects  of  the  realm  suffer,  he  m&r 
have  an  action ;  but  there  the  action  is  for  a 
u)jury  to  him  and  not  to  his  land  or  house.  The  dimin' 
tion  of  the  profits  arising  from  the  trade  carried  on  in. 
house  is  not  an  injury  to  the  house.  If  we  held  otherwL: 
we  should  confound  rights  in  property  with  rights  whi< 
are   enjoyed  in  common  with  the  rest  of  the  pubLi.^ 
No  doubt  Lord  Westbury  goes  a  great  way  with 
Cliamhersf  argument,  for  he  says  (a),   "When,  th^: 
fore,    the   general    Railway  Acts   use  the  term 
juriously  affected,'  the  word  ^injuriously'  does  not 
*  wrongfully*   or  *  unlawfully  ;*  nor  does  it  imply 
compensation  is  limited  to  cases  where  the  act  doni 
such  as,  but  for  the  powers  given,  would  be  a  tort 
common  law.     The  words  mean  '  damnously  affect^^ 
only ;  and  the  consequential  right  to  compensation  is 
creature  of  the  statutes;  to  be  ascertained  and  m< 
by  the  positive  language  of  the  enactments,  and  not 
analogy  to  actions  of  tort  or  trespass.    There  is  nothi 
in  the  statutes  to  warrant  the  position  that  there 
be  no  compensation  where  at  common  law  there  woi 
have  been  no  right  of  action.''  Lord  Wt9tbwnf%  judgmi 
did  not  proceed  upon  the  special  circumstances  of  tl 
case,  viz.,  the  injury  being  of  a  temporary  nature,  but  u] 
the  general  construction  of  the  statute.    The  two  ol 
noble  and  learned  Lords  differed  from  him.  Lord  Chidi 
ford  C.  says  {b\  "  I  think  that  the  criterion  of  a  part;^: 
right  to  damages  under  the  clauses  of"  The  Lai 
Clauses  and  The  Railways  Clauses  Consolidation  Actsi 
"  upon  which  this  case  depends,  is  correctly  stated 


(a)  36  Zr. .;:  C.  B.  220;  L,R.2K  L,  202. 

(*)  36  L,  J.  Q.  B,  2)2^  ;L,R,,  2  H.L.  187. 

(c)  8  &  9  Vict.  c.  18.  «.  68. ;  8  &  9  Viet.  c.  20.  s.  6. 
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Lord  Campbell  in   Re  Penny  and  The  South  Eastern 
li€£Mltcay  Company  (a),  and  that,  in  his  words,  p.  669, 
'Unless  the  particular  injury  would  have  been  action- 
able before  the  Company  had  acquired  their  statutory 
powers,  it  is  not  an  injury  for  which  compensation  can 
be  claimed/    At  the  same  time,  the  observation  of  my 
*^ble  and  learned  friend  Lord  Cranworth  in  the  case 
®*    Tfie   Caledonian  Railway   Company^   appts.,    Ogilvy^ 
'^^^pta.  (6)  must  not  be  lost  sight  of,  that,  it  does  not 
■^Uow  that  a  party  *  would  have  a  right  to  compensa- 
ble in  some  cases  in  which,  if  the  Act  of  Parliament 
"^  not  passed,  there  might   have  been   not  only  an 
*^dictment  but  a  right  of  action/ "     This  shews  that 
^hen  we  use  the  words  '^  actionable  injury/'  we  mean 
***    actionable  injury  to  land   and   not  merely  to  the 
^^^^Upation  of  it,  and   that  we  are  dealing  only  with 
^Skts  arising  out  of  land  or  some  interest  in  it.     Lord 
^^"^nworth  says  (c),  '*Both  principle  and  authority  seem 
^^  ^tie  to  shew  that  no  case  comes  within  the  purview  of 
^^  statute  unless  where  some  damage  has  been  occa- 
^^tied  to  the  land  itself,  in  respect  of  which,  but  for  the 
^^tmte,  the  complaining  party  might  have  maintained 
^^    action.     The  injury  must  be  actual  injury  to  the 
^^d  itself,  as  by  loosening  the  foundation  of  buildings 
^^   it,  obstructing   its  lights  or  its  drains,  making  it 
^^^coessible  by  lowering  or  raising  the  ground  imme- 
^^i^tely   in  front    of   it,    or    by  some   such    physical 
^^terioration.      Any  other  construction  of  the  clause 
f[>ald  open  the  door  to  claims  of  so  wide  and  indefinite 
character  as  could  not  have  been  in  the  contemplation 
^-^f  the  Legislature."    Therefore  each  of  these  noble  and 
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(a)  7  ^.  #  ^.  660.  (A)  2  Macq.  229.  235. 

(f )  36  L.  J,  Q,  5.  218 ;  L.  R,  2  K  L.  198. 
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learned  Lords  bases  his  judgment,  not  upon  the  & 
tinction  between  a  temporary  and  a  permanent  ob8tnl^ 
tioui  but  upon  the  construction  of  the  statute ;  aodi 
this  being  the  substantive  ground  of  their  judgment,  it 
thoroughly  and  condusiTely  binds  every  other  Court  in 
cases  depending  upon  the  construction  of  the  statutCi 

Hannbn  J.    It,  is  our  duty  to  endeavour  to  extract 
from  the  case  of  Ricket  v.  The  Metropolitan  RaiiMf 
Company^  in  the  House  of  Lords  {a\  the  principle  upon 
which  the  decision  is  based.    That  principle  is^  that  do 
case  comes  within  the  purview  of  The  Lands  Clansei 
Consolidation  Act,   1845,  sect.  68,  or  The  Bailwajfi 
Clauses  Consolidation  Act,  1845,  sect.  6,  unless  there 
has  been  damage  to  the  land  itself  or  to  some  intete^ 
therein,  and  unless  that  damage  would  have  been  tkd 
subject  of  an    action  at   law   before  those   statutes* 
The  two  things  must  concur.   Jn  the  present  case  i'^ 
is  plain  that  there  is  no  injury  to  the  land  or  to  an^ 
interest  therein,  and  therefore  we  must  give  judgmea-'^ 
for  the  defendants  unless  we  adopt  the  very  powerA^- 
reasoning  of  Lord  Westbury.    But  the  other  noble  ani^ 
learned  Lords,  whose  judgment  has  now  become  th^ 
law  of  the  land,  were  opposed  to  it.    They  have  lai^ 
down  a  principle  which  disposes  of  the  present  case,a]i*-^ 
it  would  be  unbecoming  in  us  to  express  any  disapprt^ 
bation  of  it. 


Hates  J.  After  the  decision  in  Bkket  v.  The  Metres 
politan  Railway  Company y  in  the  House  of  Lords  (a),  th^ 
present  case  is  not  open  to  argument  so  far  as  this  Coiur^ 
is  concerned.  Two  cases  which  have  been  cited  extremel]^ 

(rt)  .%  L.  J.  (?./?.  205;  Z.  7?.  2  H,  L,  175. 
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ostrate  the  difference  between  private  and  public 
In  Glover  v.  The  North  Staffordshire  Railway  Com* 
i)  it  was  held  that  a  level  crossing  of  a  railway 
private  road  belonging  to  the  owner  of  a  house 
L  interruption  to  an  interest  appurtenant  to  the 
and  therefore  an  injury  to  land  within  the 
ig  of  sect  68  of  Stat.  8  &  9  Vict.  c.  18.  T/ie 
man  Railway  Company,  appts.^  Ogilvy,  respt.  {b) 
claim  for  compensation  for  damage  from  a  level 
g  of  a  railway  over  a  public  road  within  a  few 
)i  the  lodge  of  a  gentleman's  house,  and,  although 
driving  in  his  carriage  he  was  liable  to  constant 
^s  by  the  closing  of  the  gates  on  the  level 
g,  and  his  horses  were  liable  to  be  frightened  by 
»ing  trains,  it  was  held  that  this  was  an  injury  to 
c  right  in  respect  of  which  there  was  no  individual 
J.  In  the  present  case  both  the  rights  in  respect 
;h  compensation  is  claimed  are  public  rights.  All 
leen's  subjects  have  the  same  right  of  taking 
as  the  claimants,  but  the  latter,  because  they  live 
the  river,  exercise  this  right  more  frequently  than 
And  so  as  to  the  right  of  using  the  dock ;  it 
a  public  highway,  everybody  has  a  right  to  go 
but  the  plaintiffs,  because  of  their  trade,  use  it 
•  The  question  is  no  longer  res  integra,  and 
re  the  rule  will  be  made  absolute  that  the 
tion  be  quashed. 

Rule  absolute. 


1869. 


The  QuKKN 

V. 

Metropo- 
litan 
Board  uf 
Works. 


}  16  Q.  B.  912. 


(h)  2  Macq,  229. 
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Metropolis 
Manoffement 
Arnendfuent 
Act,  1862, 
25  #  26  Vict. 
c.  102.  8, 106. 
Person  acting 
under  dir^ 
tions  of  diS' 
trict  Board* 
Notice  of 
action. 


DousT  against  Slateb. 


The  Metropolis  Manaeement  Aniendmeiit  Act,  1862,  25  &  26  Fiet 
c.  102.  8,  lOG.  enacts,  "  No  writ  or  process  shall  be  saed  out  against  m 
served  apon  ....  the  Metzopolitan  Board  of  Works,  or  any  vesttr  «r 
district  &)ard,  or  their  clerk,  or  any  cleiks,  suirejor,  contractor,  mem, 
or  person  whomsoever,  acting  under  their  or  any  of  their  direction^  fier 
any  thing  done  or  intended  to  be  done  under  the  powers  of  such  Boaul 
or  vestry  under  the  said  Acts  or  this  Act,*'  until  one  month  after  notiBBi 
Held, 

1.  That  the  section  intended  only  some  act  done  by  virtue  of  thi 
powers  vested  in  the  Board  or  vestry  and  under  their  authority. 

2.  Therefore  a  person  who  had  received  notice  from  a  district  Board  ts 
drain  into  a  sewer,  and  in  doing  so  c<»nmitted  a  trespass,  was  not  entitkl 
to  notice  of  action. 


n^RESPASS  for  breaking  and  entering  land  of  the 
plaintiff  in  High  Street,  Deptford. 

Plea.  Not  guUty,  by  stats.  18  &  19  Vict.  c.  120.  s.  71 
and  25  &  26  Vict.  c.  102.  s.  106.     Issue. 

On  the  trials  before  Cockbum  C.  J.,  at  the  Maidstem 
Spring  Assizes^  in  1868,  it  appeared  that  the  plaintif 
was  the  owner  of  a   house  iu  High  Street,  Deptford, 
behind  which  was  a  garden.     The  defendant,  who  abo 
was  owner  of  houses  in  High  Street,  having  received  i 
notice  from  the  District  Board  of  Works,  under  sectTS 
of  The  Metropolis  Management  Act,  1855,  18  &  19 
Vict.  c.  120.,  to  drain  into  a  public  sewer,  put  dowft 
pipe  drains  from  his  houses  into  that  sewer  in  a  gardei^ 
at  the  back  of  the  plaintiff's  house,  to  which  garden  b^ 
claimed  a  right.     It  was  objected  for  the  defendant  th^ 
he  was  entitled  to  notice  of  action  under  The  MetrcF* 
polis  Management  Amendment  Act,  1862, 25  &  26  Vk^ 
c.  102.  s.  106.    The  Lord  Chief  Justice  overruled  th^ 
objection,  and  the  jury  gave  a  verdict  for  the  plainti^ 
for  Is.,  leave  being  reserved  to  move  to  enter  a  nonsuit 


>r  building  is  not  drained  by  a  sufficient  drain 
nicatiog  with  a  sewer  to  the  aatisfoctioa  of  the 
»  Board  of  the  pariah  or  district,  and  if  a  sewer 
aeat  sise  be  within  100  ^t  of  the  house  or 
g,  "  it  shall  be  lawful  for  the  restry  or  Board, 
r  discretion,  by  notice  in  writing,  to  require  the 
of  such  house  or  building  forthwith,  or  within 
iasonable  time  as  mxy  be  appointed  by  the  vestry 
krd,  to  construct  and  naake  from  such  house  or 
g  into  any  such  sewer  a  covered  drain,"  &c. ; 
the  owner  neglect  or  refuse  so  to  do,  the 
or  Board  may  cause  the  same  to  be  constructed 
nrer  the  espensea  from  the  owner.  By  sect.  106 
B  Metropolis  Management  Amendment  Act, 
25  fe  28  VicL  c.  102.,  "No  writ  or  process 
M  sued  out  against  or  served  upon,  and  no 
ling  shall  be  instituted  against  the  Metropolitan 
of  Works,  or  any  vestry  or  district  Board,  or 
ieA,  or  any  clerks,  surveyor,  contractor,  officer, 
wn  whomsoever,  acting  under  their  or  any  of 
lirections,  for  anything  done  or  intended  to  be 
uder  the  powers  of  such  Board  or  vestry  under 
d  Acts  or  this  Act,  until  the  expiration  of  one 
ir  month  next  after  notice  in  writing"  &c.     The 
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1869.       and  in  laying  them  in  the  plaintiflf's  hind,  he  is 
Doubt       asserting  title  to  it.     Some  limitation  must  be  put  u|oi 
SL^na.      ^^'^  words  "  person  whomsoever/'    In  fVUKams  v.  GA 
ing  {a)  Erie  C.  J.  said,  pp.  26-7, ''  The  defendant  is  vk 
district  surveyor,  nor  was  he  authorized  by  the  diatikt 
surveyor  to  do  this  insufficient  work ;  on  the  contraiy,  thi 
district  surveyor  found  fault  with  him  for  his  mode  cf: 
doing  the  work.  But  he  contends  that  protection  is  gifOi 
to  him  by  the  words  '  district  surveyor  or  other  persoo.' 
Some  limitation  must,  however,  be  put  on  the  woidi 
'other  person;'  for  the  statute  did  not  mean  to  protect 
every  person  who,  intending  to  do  something  under  Hi 
provisions,  did  a  wrong  to  his  neighbour."     [He  aho 
cited  Leete  v.  Hart  (&).] 

Edmund  Thomas^  in  support  of  the  rule. — The  defen* 
dant  was  acting  in  performance  of  a  statutory  duty,  but 
still  under  the  directions  of  the  Board.  He  had  no  right 
to  drain  into  the  sewer  without  their  authority  ;  and  as 
he  was  acting  under  the  notice  to  drain  received  fron 
them,  he  may  be  said  to  have  been  acting  '^  under  the  , 
directions  of"  the  Board  within  the  meaning  of  stat 
25  &  26  Vict  c.  102.  s.  106.  [Lush  J.  If  he  had  hud 
the  drain  without  a  notice  from  the  Board,  he  would 
still  have  been  acting  under  the  Act.]  [He  dted 
Poulsum  V.  Thirst  (c)  per  Smith  J.] 


CocKBURN  C.  J.  The  defendant  was  not  acting  under 
the  order  or  directions  of  the  Board  when  he  committed 
the  trespass  which  is  the  cause  of  action  in  the  present 

(a)  H.  #  i?.  18. 

(i)  37  L.  J,  a  P,  157;  L.  J?.  3  C.  P.  322. 

{r)  30  L.  J,  C,  P.  225.  227 ;  /..  R.  2  C,  P,  449.  4:^ 
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nor  was  he  acting  by  their  authority^  but  simply        1869. 
ill  performance  of  a  duty  imposed  on  him  by  the  statute^        Doubt 
nUcfay  if  he  omitted^  the  Board  are  empowered  to  call      slates. 
Mponk   him  to  perform.     Such  an  act  does  not  come 
irtthin  the  meaning  of  stat  25  &  26  Vict  c.  102.  s.  106. 
Whal  was  intended  by  it  is  something  done  by  virtue 

if  the   powers  vested  in  the  Board  and  under  their 

Mtbority. 


^w  JjfVBU  and  Hates  JJ.  concurred. 


Rule  discharged. 
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Tuesdofft 
May  lith. 

Commission 

of  oyer  and 

terminer. 

Central 

Criminal 

CourL 

4<f-6fr.  4. 

c.  36.  w.  1. 2. 

Birror, 

Two  Judges, 

Division  of 

CourL 

Judge  ^ 

Sheriffs 

Court, 


EASTER  VACATION,  32  VICT. 


Leverson  against  The  Queen. 

1.  In  commissions  of  oyer  and  terminer,  while  the  whole  body  of  ih*    ' 
jiistices  named  in  the  commission  constitute  the  Court  of  oyer  tuA 
terminer,  each  Judge  sitting  under  it  represents  the  Court;  80  dtf^ 
whatever  takes  place  before  a  single  Judge  is  considered  as  don^ 
constructively  before  the  whole  Court.  ^. 

2.  Stat.  4  &  6  fT.  4.   c,  4.  s.  36.  ss.  1,  2,   after  establishing  •»* 
constituting  the  Central  Criminal  Court,  and  authorizing  the  Crown  ^ 
issue  commissions  of  oyer  and  terminer  and  gaol  delivery,  enacts  that  ■* 
shall  be  lawful  for  the  Judges  of  the  Court,  "  or  any  two  or  more  of  ^^jj 
to  inquire  of,  hear,  determine,  and  adjudge"  the  offences  specified.  H^I^ 
(1).  Per  Cockbum  C.  J.,  Mellor,  Lush  and  Hayes  J  J.    That  tb^? 
enactment  did  not  require  that  two  Judges  should  sit  on  t^^ 
trial  of  an  indictment.    That,  supposing  the  attendance  of  ona^  ^ 
the  aldermen  of  the  city  of  London  named  in  the  commian^ 
was  necessary  in  addition  to  the  presiding  Judge,  it  was  no  gron^ 
of  error  that  the  same  alderman  was  not  present  throughout  t^ 
trial 
And  per  Mellor,  Lush  and  Hayes  JJ. 

(2).  That  more  than  one  Court  might  sit  at  the  same  time. 
(3).  That  the  Judge  of  the  Sheriffs  Court  of  the  city  of  Londm  \a^ 
jurisdiction  to  sit  as  a  Judge  of  the  Central  Criminal  Court 

TITBIT  of  error  upon  the  judgment  on  an  indictmei^ 

for  obtaining  money  on  false  pretences,  tried  ^ 

the  Central  Criminal  Court  at  the  September  Session  i 

1868. 

The  record  of  the  indictment,  trial,  conviction 
judgment  was  as  follows. 

"  Central  Criminal  Court  (to  wit).  Be  it  remembers 
that  at  the  General  Session  of  oyer  and  terminer  ^ 
our  lady  the  Queen,  and  General  Session  of  ^ 
delivery  of  the  Queen's  gaol  of  Newgate^  holden  for  "^ 
jurisdiction  of  the  Central  Criminal  Court  at  Jyt^^ 
Hall,  in   the  Old  Bailey,  in  the  suburbs  of  the     ^^ 
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if  London^  on  &&,  before  &&,  and  others  their  fellows,        18G9. 
ostioes  of   our  lady  the  Queen,   assigned  by  letters     Lkvebsom 
ptent  of  our  said  lady  the  Queen,  made  under  the    TbeQuiiM. 
Gfoat  Seal  &c.,  to  the  same  justices  above  named  and 
cdiers  or  any  two  or  more  of  them  directed  to  enquire 
more  fully  the  truth  by  the  oath  of  good  and  lawful 
men  of  the  city  of  London  and  county  of  Middlesex^  and 
those  parts  of  the  counties  of  Exsex,  Kent  and  Surrey 
which  are  mentioned  and  enumerated  in'^  stat.  4  &  5 
^'  4.  c,  36.  &c.  The  record  set  out  an  indictment,  which 
contained  seventeen  counts,  to  which  the  plaintiff  in 
error  pleaded  not  guilty,  and  the  jury,  being  unable  to 
•iree  upon  any  verdict,  were  discharged.    "  And  there- 
upon afterwards,  to  wit,  at  a  like  General  Session  of  oyer 
■■i  terminer  and  General  Session  of  the  delivery  of  the 
'"'cen's  gaol  of  Newgate^  holden  for  the  jurisdiction 
•■^■■^•aid  at  Justice  Hall  aforesaid,  on  Monday  the  21st 
"•y  of  September^  in  the  32nd  year  of  the  reign  afore- 
'**^.  before  the  said  WiWam  Femelly  Allen,  Esq.,  mayor 
*^  the  said  city,  Sir  Henry  Singer  Keating,  Knight,  one 
'^    the  justices  of  our  said   lady  the  Queen  of  Her 
'^^rt  of  Common  Pleas,  Sir  Francis  Graham  Moon^ 
*^*^,  Sir  Robert  Walter  Garden,  Knight,  Warren  Stormes 
^^^,  Esq.,  aldermen  of  the  said  city,  The  Right  Honor- 
^le  Russell  Gumey,  Recorder  of  the  said  city,  Joseph 
^^nston,  Esq.,  Thomas  Scambler  Owden,  Esq.,  other  of 
'^^  aldermen  of  the  said  city,  Robert  Malcolm  Kerr, 
^^•,  Judge  of  the  Sheriffs  Court  of  the  said  city,  and 
fliers  their  fellows,  justices  of  our  said  lady  the  Queen, 
'^gned  in  form  aforesaid,  come  as  well  the  said  Sarah 
^chd  Leverson,  under  the  custody  of  the  said  Datid 
^^Kry  Stone,  Esq.,  and  William  Mc Arthur,  Esq.,  sheriffs 
^^  the  said  city  of  London  and  sheriff  of  the  said  county 
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1869.       of  Middksex,  as  the 'said  Henry  Awnry^  Clerk  of  fa 
LBVBasoK     Crown  and  Clerk  of  the  said  Central  Criminal  Court,  ik 
TheQussN    P^^^^^^^  ^^^  ^^  <^^  1^7  ^®  Queen  as  aforenii     j 
Therefore  let  a*  jury  thereupon  here  immediately  cons 
before  the  said  justices  of  our  said  lady  the  Queen  laik 
above  named^  and  others  their  fellows,  justices  aforeoidi 
and  who  have  no  affinity  to  the  said  Sarah  Baekd 
Leversan,  to  recognize  upon  their  oath  whether  the  said 
Sarah  Rachel  Leverson  be  guilty  of  the  premises  aforenid 
in  the  said  indictment  above  alleged  and  charged  agaimt 
her  or  not.    And  for  the  public  convenience  and  the 
more  speedy  despatch  of  the  public  business  of  the  said 
Session  the  said  last  named  justices  do  not  sit  altogether 
in  one  room  in  Justice  Hall  aforesaid,  but  constitutB 
themselves  into  and  hold  three  distinct  Courts  in  three 
several  rooms  in  the  said  Hall  at  the  said  Session,  and 
the  jurors  of  the  said  last  mentioned  jury  for  this 
purpose  in  due  form  of  law  empanelled  and  returned, 
to  wit  [the  names  were  stated],  good  and  lawful  men 
of  the  jurisdiction  aforesaid,  qualified  according  toiaWi 
being  called,  come,  and  are.  in  one  of  the  said  three 
distinct  Courts,  before  the  said  Robert  Malcolm  Kaf% 
Esq.,  and  the  said  Joseph  Causton,  Esq.,  choseu,  tried, 
and  sworn  to  speak  the  truth  of  and  concerning  the 
premises,  divers  of  the  said  justices  above  named  being 
then  present  in  the  others  of  the  said  Courts,  holding 
the  said  Sessions;  and  thereupon  the  trial  of  the  said 
Sarah  Rachel  Leverson  is  proceeded  with  before  the  sai^ 
Robert  Malcolm  Kerr,  Esq.,  and  the  said  Joseph  Causio^ 
Esq.,  divers  others  of  the  said  justices  above  named  beic^C 
then  present  in  the  others  of  the  said  Courts,  holding  tt^^ 
said  Session ;  and  it  manifestly  appearing  to  the  — 
Court  here  impossible  to  conclude  the  trial  of  the 
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indictment  on  the  said  Monday ^  the  21  st  day  of  September        18G9. 
in  the  year  aforesaid,  therefore  the  said  last  mentioned      Leterson 
Ksaion  and  the  said  trial  are  by  the  Court  here  duly    The  Qubbii. 
•djoumed  until  Tuesday  the  22nd  day  of  September  in  the 
yev  aforesaid,  and  day  is  given  as  well  to  the  said  Henry 
Atsory^  who  prosecutes  for  our  said  lady  the  Queen  as 
aforesaid,  as  to  the  said  Sarah  Rachel  Leverson  until  the 
Bald  Tuesday^  at  which  said  last  mentioned  General 
Session  of  oyer  and  terminer  and  General  Session  of  the 
ddiTery  of  the  said  gaol  of  Neiogate,  holden  by  the  ad- 
journment aforesaid,  for  the  jurisdiction  aforesaid,  at 
Notice  Hall  aforesaid,  on  the  said  Tuesday,  the  22nd  day 
^  September,  in  the  year  aforesaid,  before  the  said  Robert 
ibkolm  Kerr,  Esq.,  and  others  his  fellows  justices  last 
diOTe  named,  come  the  said  Henry  Aoory  and  the  said 
»9rah  Rachel  Leverson,  and  the  said  trial  of  the  said 
wiaA  Rachel  Leversan  is  further  proceeded  with  in  one 
^  the  said  Courts  in  the  said  Hall,  before  the  said 
^Wer^  3faIcolm  Kerr,  Esq.,  and  Warren  Stormes  Hale, 
^•q.,  divers  others  of  the  said  justices  above  named 
''cixig  then  present  in  other  Courts  in  the  said   Hall 
**^lding  the  said  Session/'     There  were  similar  entries 
^  miocessive  adjonmments   to    Wednesday  the   23rd, 
^^Wjday  the  24th,  and  Friday  the   25th  September, 
•^  trial  on  the  two   first  days   being  stated  to   be 
'^^Ore  R.  M.  Kerr,  Esq.,  and  Sir  R.  W.  Garden,  Knt., 
^^   J.   Caustan,  Esq.,   divers  others  of  the  justices 
^^ve  named  being  then  present  in  other  Courts  in 
^^    Hall  holding  the   Session,  and  on  the  last  day 
^'bre  R.  M.  Kerr,  Esq.,  J.  Caustan^  Esq.,  and  T.  S. 
^^d!p»,    Esq.,    divers    others    of   the   justices    above 
^^^ed  being  then  present  in  other  Courts  in  the  Hall 
aiding  the  Session;  '*and  the  said  Robert  Malcolm 
^OL.  x.  2  E  B.  &  s. 
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18G9.        Kerr^  Esq.^  as  judicial  president  of  the  Court  in  which  the     J  ,^ 

LsvB&soH     *^*^  ^®  ^^>  ^^^^  ®^"^  ^P  *^  ^^  ^^^  '^^  mentioned  juron 
^-  the  facts  given  in  evidence  on  the  said  trial,  and  doth 

direct  them  upon  the  law  relating  thereto.''    Verdict^ 
Guilty.    '*  Whereupon,  all  and  singular  the  premiies    ■ 
being  seen  and  fully  understood  by  the  Court  here,  it  is 
considered  and  adjudged  by  the  Court  here,  and  the  said    ■  ^ 
Robert  Malcolm  Kerr,  Esq.,  as  judicial  president  there-     V^ 
of,  doth  pronounce  the  judgment  of  the  Court,  that  for 
the  ofience  and  nusdemeanor  in  the  first  count  of  tbe 
said  indictment  specified  the  said  Sarah  Rachel  Levenn 
be  kept  in  penal  servitude  for  the  term  of  five  jexn!* 
The  same  judgment  on  each  of  the  other  counts. 

The  assignment  of  error  was  in  substance  as  foUon 

^' First.    That   two   commissioners   being  m 
under  stat.  4  &  5  fF.  ^  c.  36.,  by  which  the  Cent 
Criminal  Court  was  established,  to  constitute  a  Cot 
for  the  trial  of  indictments ;   and  an  alderman  hsvii 
sat  for  this  purpose  with  Mr.  Commissioner  Kerr,  vnt 
the  trial  having  lasted  several  days,  a  difierent  aldermai^^^ 
was  substituted  in  the  course  of  the  trial  for  the  aide 
man  previously  attending,  whereas  the  Court  should 
have  consisted  of  the  same  two  Judges  throughout  the 
triaL 

"  Second.  That  the  trial  took  place  in  a  second  Coor 
while  the  General  Session  was  being  held  before  othe' 
justices  in  their  ordinary  place  of  sitting,  whereas 
stat.  4  &  5  fF.  4.  c.  36.  a  single  Court  only  is  established*^ 
and  authorised  to  be  held. 

"Third.  That,  in  consequence  of  the  changes  whi*^*^ 
have  been  made  by  diflferent  Acts  of  Parliament,  tt*-* 
jurisdiction  of  the  Sherifis  Court,  as  a  Judge  of  wh^^^ 
latter  Court  Mr.  Commissioner  Kerr  acted  as  a  Ju^  ^ 
at  the  Central   Criminal  Court,  had   been  abolist' 
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«o  that  Mr.  Commissioner  Kerry  who  presided  at  the        1R(>9. 
teal,  had  ceased  to  be  a  Commissioner  under  stat.  4  &     Lbverson 
5  W.  4.  c.  36.,  and  was  therefore  incompetent  to  act  as    The  Qubbv. 
•  Judge  under  the  commission  of  oyer  and  terminer  on 
fte  trial  of  this  indictment/' 
Joinder  in  error. 

Stat.  4  &  6  fT.  4.  c.  86.  s.  1.,  after  reciting  that  "It  is 
expedient,  for  the  more  effective  and  uniform  administra- 
tion of  justice  in  criminal  cases,  that  offences  committed 
^    the  Metropolis  and  certain  parts  adjoining  thereto 
should  be  tried   by  justices  and  Judges  of  oyer  and 
tenniner  and  goal  delivery  in  the  city  of  London:*^ 
enacts,  "  That  the  Lord  Mayor  for  the  time  being  of 
™^  city  of  London,  the  Lord  Chancellor  or  Lord  Keeper 
^  the  Great  Seal,  and  all  the  Judges  for  the  time  being 
^  Bia  Majesty's  Courts   of  King's  Bench,  Common 
*^'®««,  and  Exchequer,  the  chief  Judge  and  the  two  other 
■^^^ges  in  bankruptcy,  the  Judge  of  the  Admiralty,  the 
^^^^Xk  of  the  Arches,  the  aldermen  of  the  city  of  London, 
^^  Recorder,  the  Common  Serjeant,  the  Judges  of  the 
**^ff8  Court  of  the  city  of  London,  for  the  time  being, 
**^  together  with  such  others  as  His  Majesty,  his  heirs 
^^  successors,  shall  from  time  to  time  name  and  appoint 
^  *Hy  general  commission  as  hereinafter  stated,  shall  be 
^^  be  taken  to  be  the  Judges  of  a  Court  to  be  called  the 
y^tral  Criminal  Court,'  to  which  His  Majesty,  and 
^  heirs  and  successors,  may  direct  his  general  com- 
^^•^on  as  hereinaft;er  mentioned ;  and  which  Court  shall 
^^  jurisdiction  to  hear,  try,  and  determine  all  offences 
^^tnitted  or  alleged  to  be  committed  as  hereinafter 
'^'^fied.'' 
^^ct.  2  enacts,   "That  it  shall  be  lawful  for  His 
^Jesty,  his  heirs  and  successors,  from  time  to  time  to 

2  s  2 
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18G9.  command  and  cause  to  be  issued  commisuons  of  oyer 
Lvmaoir  *^d  terminer  to  inquire  of,  hear,  and  detenuine  aB 
The  Qunv  treasons,  murders,  felonies,  and  misdemeanors  committed 
within  the  city  of  London  and  county  of  SRddkuXf  and 
those  parts  of  the  counties  of  Essex,  Kent^  and  Acrrgfi 
within  the  parishes  of  [naming  certain  parishes  in  eadi 
of  those  counties]  ;  and  also  commissions  of  gaol  de- 
livery to  deliver  His  Majesty's  gaol  of  Newgate  of  the 
prisoners  therein  charged  with  any  of  the  offences  afore- 
said, committed  within  the  limits  aforesaid ;  and  it  shall 
be  lawful  for  the  justices  and  Judges  of  the  Centnl 
Criminal  Court  aforesaid,  or  any  two  or  more  of  theoDt 
to  inquire  of,  hear,  determine,  and  adjudge  all  such 
treasons,  murders,  felonies,  and  misdemeanors,  and  all 
treasons,  murders,  felonies,  and  misdemeanors  which  might 
be  inquired  of,  heard,  and  determined  under  any  comr 
mission  of  oyer  and  terminer  for  the  city  of  Londtm  or 
county  of  Middlesex^  or  commission  of  gaol  delivery  to 
deliver  the  gaol  of  Newgate,  or  which,  in  case  the  parts 
of  the  counties  of  Essex,  Kent,  and  Surreg  respective]; 
comprised  within  the  limits  aforesaid  had  been  counties 
of  themselves,  might  have  been  inquired  of,  heard,  and 
determined  under  commissions  of  oyer  and  terminer  and 
gaol  delivery  for  such  counties,  and  to  deliver  the  said 
gaol  of  Newgate  at  such  times  and  places  in  the  said 
city  or  the  suburbs  thereof  as  by  the  said  commissioBS 
shall  be  appointed,  or  as  the  said  justices  and  Judges  by 
virtue  and  in  pursuance  thereof,  or  any  two  or  more  ^ 
them,  shall  appoint,  and  to  award  and  issue  all  precept 
and  process,  and  use  and  exercise  all  powers  and  aut]>^ 
ritics  belonging  to  justices  of  oyer  and  terminer  a^ 
gaol  delivery." 

Sect.  15  enacts,  ''That  the  said  justices  and  Jud^'' 
of  oyer  and  terminer  and  gaol  delivery  to  be  appoint^^ 
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indcr  the  authority  of  this  Act,  or  any  two  or  more  of       1869. 
hem,  shall  hold  a  session  for  the  said  city  of  London     levbrson 
nd  county  of  Middlesex^  &c.,  in  the  said  city  of  London    ,^^^  Qubbn. 
r  suburbs  thereof,'*  at  least  twelve  times  in  the  year. 

The  case  was  argued  May  1,  before  Cockbubn  C.  J., 
f BLLOB,  Lush  and  Hates  JJ. 

Afellish  (Gibbons  with  him),  for  the  defendant  (the 
•laintiffin.  error.) — As  to  the  first  ground  of  error,  viz. 
bat  the  Court  must  consist  of  two  Judges,  one  of  them 
leing  an  alderman,  and  that  the  same  alderman  should 
it  throughout  the  trial,  he  cited  stat.  4  &  5  ^.  4.  c.  36. 
f.  1,  2.  15.,  Billings  v.  Prinn  (a),  per  De  Grey  C.  J., 
8«r  V.  Forrest  (A),  Rex  v.  The  Inhabitants  of  Hamstall 
iidware{c),  the  charter  of  1  Edw.  3.  referred  to  in  Com. 
Oig.  London  (C),  4  Inst.  248 ;  Bac.  Abr.  Courts  (O  3.). 

As  to  the  second  ground  of  error,  viz.  that  by  stat.  4  &  5 
^.  4.  c,  36.  only  one  Court  is  authorised  to  be  held  at 
he  same  time,  he  referred  to  stat.  4  &  6  H\  4.  c.  36. 
.  15. ;  stat  59  G.  3.  c.  28.,  empowering  magistrates  to 
livide  the  Court  of  Quarter  Sessions ;  stat.  5  &  6  Vict. 
'•  88.  s.  4  enlarging  that  power ;  stat.  21  &  22  Fict. 
'•  73.  ss.  8,  9,  11.,  making  further  provision  for  the 
livision  of  Courts  of  Quarter  Sessions ;  stat.  7  ^.  4 
t  1  Fict.  c.  19.,  giving  to  the  Recorder  or  other  person 
»residing  in  the  Court  of  Quarter  Sessions  in  corporate 
ities  and  towns  power  to  form  a  second  Court;  stat. 
17  &•  3.  c.  11.,  enabling  one  of  the  Judges  of  the  Court 
►f  King's  Bench  to  sit  apart  from  the  others  for  adding 
ind  justifying  special  bail ;  stat.  1 1  (?•  4  &  1  ^.  4. 
f.  70.  s.  1.,  to  the  same  effect ;  and  sects.  19, 20  providing 
or  the  holding  of  assizes  in  Cheshire  and  fFales  under 

(a)  2  W.  Bl.  1017.  1018.  {h)  3  T.  i?  38. 

(r)  ;i  /.  E.  ;]80. 
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LSTERflOa 

The  QuEBH. 


commissions  of  assise,  oyer  and  terminer,  gaol  deli 
and  other  writs  and  commissions^  and  enabling  one 
the  two  Judges  appointed  under  the  commission 
hold  the  assizes  in  North  Wales  and  the  other  in  Si 
fVaks,  and  both  to  hold  the  assizes  in  Cheshire ;  T 
Common  Law  Procedure  Act,   1854,  17  &  18   J^ 
c.  125.  s.  2.,   enabling   two   Judges   of  any  of 
superior  Courts  at  IVestminster  to  sit  at  the  same  ti 
for   the   trial  of  causes  in    fVestmmster  and  IfomT'* 
[Cockburn  C.  J.     Master  Malcolm  informs  us  that 
has  communicated  with  Mr.  Moniaffu  Chambers, 
recollects  the  practice  existing  at  the  Old  Bailey  bejR 
and  at  the  time  of  the  passing  of  stat.  4  &  5  fF.  4.  c.  •£ 
There  were  two  Courts ;  two  or  more  of  the  Judges 
the  superior  Courts  attended  from  10  o'clock  till  5 
try  capital  cases  in  the  Old  Court:  after  5  they  reti 
and  were  succeeded  by  the  Recorder,  who  sat  ai 
dinner  till  9.     In  the  New  Court,  offences  not  cap 
were   tried    by   the   Common    Serjeant    and    dep 
Recorder,  the  Judge  and  jury  being  changed  at  5, 
hour  of  dinner.     Lush  J.     We  know  that   Serj 
Arabin,  who  was  deputy  Recorder,  used  to  sit  separa 
from  the  other  Judges  (a).] 

As  to  the  third  ground  of  error,  he  referred  to  stP 
10  &  11   Vict.  c.  Ixxi.  s.  2.,  The  London  (City)  Sm. 
Debts  Extension  Act,  1852, 15  &  16  Vict  c.  Ixxvii.  s. 
Stat.  20  &  21  Vict  c.  clvii..  The  County  Courts 
1865,  28  &  29  Vict  c.  99.  s.  4,  The  County  Courts  A 
1867,  30  &  31  Vict  c.  142.  s.  35.    Also  to  The  Met 
politan  Building  Act,  1855,  18  &  19  Vict  c.  122.  s. 
Stat.  21  &  22  Vict  c.  101.  *.  1. 


he 
"ho 
DPe 
16. 
of 
to 


(a)  Select  cases  tried  before  Serjt.  Arcibin^  before  and  after  din 
have  been  reported.  See  "  Arabiniana"  Land,  1843,  a  copy  ofwl 
18  in  the  Library  of  the  British  Museum, 
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The  SoUcitor   General  {Poland  and   Archibald  with        18G9. 

n\  for  the  prosecution. — As  to  the  first  ground  of     lkvbbsoh 

■or,  he  referred  to  the  words  of  the  commission  of    xhoQoBBw. 

er  and  terminer,  4  Imt  162,  Fitz.  N.  B.  110.  C. 

1,  B.  and  4  Chitt.  Cr.  Law,  134« ;  the  form  of  the 

ption  of  an  indictment  for  perjury,  Archb.  Crim.  PL 

d  Ev.  766-7,  16th  ed.,  2  Bac.  Abr.  Courts  (D)  1, 

or  V.  Clement  (a),  Ex  parte  Fernandez  (A). 

As  to  the  second   ground  of  error,  he  referred  to 

e  practice  under  commissions  of  oyer  and  terminer 

td  general  gaol  delivery,  which  is  that  the  Commis- 

fliers  sit  apart ;  and  argued  that  stat  59  G,  3.  e.  28. 

«  only  a  declaratory  Act  referring  to  sect  3. 

As  to  the  third  ground  of  error,  he  referred  to  the 

^mble  to  stat.  20  &  21  Vict.  c.  clvii.,  the  proviso  in 

t-  35  of  stat.  30  &  31   Vict.  c.  142.,  Osgood  v.  Nelson, 

4(c). 

^elUshi  in  reply. 

'OcKBURN  C.  J.     On  the  second  and  third  grounds 

-rror  we  entertain  no  doubt.     We  will  take  time  to 

^ider  the  first. 

Cur*  adv.  vuU, 

^lie  judgment  of  the  Court  was  now  delivered  by 

^ocKBURN  C.  J.  A  writ  of  error  having  been  brought 
the  defendant  to  set  aside  the  conviction  and  judg- 
^t  in  this  case,  error  was  assigned  on  different  grounds 
out  on  the  record,  but  which  may  in  substance  be 
^ced  to  three  heads.  [His  Lordship  read  them  ;  sec 
^  pp.  408-9.] 

(a)  AB.^A,  218.  (A)  10  C.  B.  A'.  S.  3. 

(c)  Ante,  pp.  110,  120. 
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18G9.  The  first  of  these  grounds  of  error  is  the  only  one 

LKTEB801I     of  the  three  which  really  presents  any  diffictdty^  and  it 
The  QuBBN.    ^^  upon  this  alone  that  we  thought  it  necessary  to 
take  time  to  consider  our  judgment.     Upon  furtbec 
consideration,  however,  we  are  of  opinion  that  ihi^ 
ground  of  error  is  untenable. 

It  is  true  that  stat  4  &  5  W.4^c.  86.,  after  establish- 
iog  and  constituting  the  Central  Criminal  Court,  am 
authorizing  the  Crown  to  cause  commissions  to  be  i 
to  try  ofiences  before  it,  goes  on  to  enact,  sect.  2,  that  £  * 
shall  be  lawful  for  the  Judges  of  the  Central  CriminaM^ 
Court,  "  or  any  two  or  more  of  them,'*  to  inquire  o 
hear,  determine  and  adjudge  the  ofiences  specified;  aiL 
there  can  be  no  doubt  that,  if  this  enactment  is  to 
construed  to  mean  that  two  Judges  are  required  to  si* 
on  the  trial  of  an  indictment,  a  very  serious  questit^^^ 
would  arise  whether  the  provisions  of  the  statute  \m^ 
been  complied  with  on  the  trial  of  the  defendant. 

But  we  are  of  opinion  that  such  is  not  the  effect  o* 
the  Act  in  question. 

It  is  to  be  observed  that  the  commissions  to  be  issu^^ 
under  the  Act  are  commissions  of  oyer  and  terminc?'^» 
and  that  the  language  of  the  Act,  and  of  course  that  ^^^ 
the  commissions  issued  under  it,  is  the  same  as  th^^^ 
of  the  commissions  of  oyer  and  terminer  under  whic^^'*' 
justice   in  criminal  cases  has  been   administered 
several  centuries.  The  Act  must,  therefore,  we  think, 
read  by  the  light  of  the  procedure  of  the  other  superi 
Courts  of  criminal  judicature  of  the  realm  held  un 
such  commissions.    We  feel  warranted  in  assuming  t 
the  Legislature,  in  establishing  the  Central  Crimim 
Court  to  exercise  jurisdiction  in  criminal  matters,  no 
only  over  the  area  of  the  city  of  London  but  also  ove 
a  large  district   taken   from   the  adjoining   counties. 
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t  tended  that  the  administration  of  justice  should  be       1S69. 

i^iidacted  in  the  Court  thus  established  according  to     lbvfesoh 

ac  umversal  practice  of  all  other  Courts  of  oyer  and    j,^^  q^ken. 

^sminer.     This  is  the  more  apparent  from  the  language 

r  sect.  2,  which  expressly  enacts   that  *'  it  shall  be 

'wrfal  for    the  justices  and    Judges  of  the  Central 

xnminal  Court  aforesaid,  or  any  two  or  more  of  them, 

»    inquire  of,  hear,  determine,  and  adjudge  all  such 

^saaons,   murders,  felonies  and  misdemeanors  which 

i^bt  be  inquired  of,  heard  and  determined  under  any 

^vnmission  of  oyer  and  terminer  for  the  city  of  London 

'    county  of  Middlesex^  or  which,  in  case  the  parts  of 

^e  counties  of  Essex,  Kent,  and  Surra/   respectively 

>KDprised  within  the  limits  aforesaid  had  been  counties 

^   themselves,  might  have  been  inquired  of,  heard,  and 

^'termined  under  commissions  of  oyer  and  terminer 

i^d  gaol  delivery  for  such  counties,  ^.,  and  use  and 

^crcise  all  powers  and  authorities  belonging  to  justices 

f  oyer  and  terminer  and  gaol  delivery." 

I^m  the  earliest  period  commissions  of  oyer  and 
-nniner  have  been  framed  in  the  same  terms  as  arc 
EKt ployed  in  stat.  4  &  5  fF.  4.  c.  36.  In  these  commis- 
Long  a  certain  specified  number  of  the  persons,  some  of 
'bom  are  named,  are  always  constituted  a  quorum. 
^  for  centuries  the  trials  of  ofiences  under  such  com- 
^^^ons,  upon  the  circuits  of  the  Judges,  have  been 
^d  before  a  single  Judge,  and  the  proceedings  are 
^Qrtheless  represented  on  the  record  as  taking  place, 
^^  before  one  Judge,  but  before  the  other  Judges  sitting 
^er  the  commission.  This,  we  apprehend,  must  have 
'^^H^eeded  on  the  ground  that,  while  the  whole  body  of 
'^  justices  named  in  the  commission  constituted  the 
^^Tt  of  oyer  and  terminer,  each  Judge  sitting  under  it 
^P^^eacnted  the  Court;   so  that  whatever  took   place 


416  EASTER  VACATION. 

1869.  before  the  single  Judge  was  considered  as  done,  con- 
Lbversoh  structively,  before  the  whole  Court.  Hence^  at  tbe 
The  QuBEH  assizes,  every  trial  on  the  criminal  side  of  the  Court, 
even  when  the  trial  takes  place,  not  before  a  Judge,  but 
before  a  Serjeant  at  law  or  Queen's  Counsel,  is  repre- 
sented on  the  record  (as  is  also  the  case  on  trials  at  Nia 
prius)  as  taking  place  before  both  the  Judges  of  tbe 
superior  Courts  **  and  other  justices  their  fellows.'* 

It  is  true  that  a  belief  has  prevailed  that  on  the  trial 
of  indictments  before  a  single  Judge  the  presence  of  one 
of  the  officers  of  the  assize  (who  are  always  included  ia 
the  commissions  of  oyer  and  terminer  on  the  circoitsX 
was  necessary  properly  to  constitute  the  Court   But  ic 
think  that  this  is  the  case  only  when  no  other  member 
of  the  commission  is  acting  under  it  so  as  to  becoa' 
structively  present.  This  view  is  borne  out  by  the  fact,  i^ 
which  we  have  already  adverted,  that  by  the  caption  (^^ 
an  indictment  the  proceedings  are  stated  to  have  take^'' 
place  before  both  the  Judges  of  fVestminster  Hatt  hoUii 
the  assize,  though  one  only  is  present,  the  same  tbi 
occurring  where  a  trial  takes  place  before  a  Serjeant  «► 
law  or  a  Queen's  Counsel,  while,  on  the  other  hand,  o) 
the  fVelsh  circuits  and  IVinter  circuits,  where  there  l^ 
no  second  Judge,  the  practice  is  to  represent  the  pn^^ 
ceedings  as   taking  place  before  the  Judge  and  tb^ 
officer,  who,  being  included  in  the  commission,  of  cour**^ 
forms  part  of  the  Court. 

All  this  seems  to  us  to  shew  that  under  a  commissi^^^^ 
of  oyer  and  terminer  not  only  may  the  general  Court 
divided  into  as  many  Courts  as  convenience  may  requi 
but  that  each  separate  Court  is  to  be  considered 
held,  not  only  before  the   Judge  actually  sitting,  bf* 
also,  constructively,  before  all  the  members  of  the  cf>^' 
mission  then  acting  under  it. 
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• 

lie  language  of  stat  4  &  5  fT.  4.  c.  36.9  an^l  of  the        i809. 
liniBsions  under  it,  being  the  same  as  in  the  general     lbvebsok 
imissions  of  oyer  and  terminer^  and  the  practice    rpheQuBBw 
ing,  as  we  have  said,  prevailed*  for  centuries  that, 
sre  the  trial  takes  place  before  a  single  Judge,  such 
1  is  recorded  as  taking  place  before  the  required 
nrnm,  we  cannot  suppose  that  it  was  the  intention  of 

Legislature  that  different  principles  of  construction, 
A  different  course  of  practice,  should  be  Introduced 
3  the  Central  Criminal  Court  We  cannot  suppose 
t  while  a  trial  for  a  capital  offence  can  take  place 
rwhere  before  a  single  Judge,  the  presence  of  an 
srman  should  be  necessary  in  addition  to  that  of  a 
fessional  Judge  on  such  a  trial  at  the  Central  Criminal 
wrt 

Applying,  therefore,  the  inveterate  practice  of  the 
niDal  Courts  of  this  country  to  the  proceedings  of 

Central  Criminal  Court,  it  appears  to  us  that  while 
^  were  other  Judges  under  the  same  commission 
3iig  at  the  then  Session,  the  presence  of  a  second 
ffiber  of  the  commission  in  the  Court  presided  over 
Hr.  Commissioner  KetT  on  the  trial  of  this  iudict- 
nt  was  unnecessary.  It  would  have  been,  in  our 
Igment,  sufficient  and  perfectly  proper,  in  accordance 
^  the  general  practice  of  criminal  Courts,  to  state  on 

i^cord  that  the  proceedings  were  had  before  Mr. 
i^missiouer  iTeiT  and  any  other  Judge  actually  sitting 
Gr  the  commission  in  one  of  the  other  Courts,  or 
^  before  any  two  Judges  actually  sitting  in  the 
icipal  Court.  It  is  true  that  in  this  record  the  pro- 
iings  are  not  represented  simply  as  having  been  had 
kre  the  Commissioner  and  some  other  Judge  then 
tig.  At  the  instance  of  the  defendant,  in  order  to 
•e  this  objection,  the  trial  is  stated  to  have  been  held 
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1869.       before  Mr.  Coramissrioner  Kerr  and  diffSerent  alderm 
Lktkr«oh     succcMively.   But  as  we  are  of  opinion  that  the  presei^. 
Th  Q  KEH     ^^  ^  second  Commissioner  in  the  Conrt  presided  or%^ 
by  Mr.  Kerr  was  Unnecessary,  and  as  it  appears  firx> 
the  record  that  other  members  of  the  commission  ir^ 
sitting  in  another  Court  at  the  same  time,  we  think  th.^^ 
it  sufficiently  appears  from  the  whole  record  that   ^lie 
trial  took  place  under  such  circumstances  as  to 
the  conviction  and  judgment  good. 

As  a  further  argument  against  this  ground  of 
it  was  urged  by  the  counsel  for  the  Crown  that, 
supposing  that  the  attendance  of  one  of  the  alderm 
was  necessary  in  addition  to  the  presiding  Judge,  y< 
as  his  attendance  could  only  be  required  to  constitiv-*^ 
and  to  maintain  the  continuity  of  the  Court,  and    ^ 
according  to  the  invariable  practice,  a  lay  member  of^    • 
commission  so  present  takes  no  part  judicially  in  \M^ 
proceeding,  which  is  left  entirely  to  the  profession.^** 
or  presiding  Judge,  the  presence  of  such  second  JvA^S^ 
is  only  required  to  satisfy  a  technical  necessity,  and     ^* 
consequently  a  mere  matter  of  form ;   and  beuce, 
long  as  a  second  member  of  the  commission  is  prese 
to  make  up  the  quorum,  it  must  be  perfectly  immatem-^ 
if  the  person  of  such  additional  Judge  is  changed  in  t1^^ 
course  of  the  trial. 

My  learned  brothers  are  of  opinion  that  this  ai 
mcnt  is  well  founded,  and  sufficient  to  entitle  the  Cro 
to  judgment  on  the  first  ground  of  error   assign* 
Speaking  for  myself,  I  feel  bound  to  say  that  I  am  *^ 
prepared  to  adopt  this  view.    If  a  second  membex^ 
the  commission  be  necessary  on  a  trial  to  constitute 
Court,  I  entertain  grave  doubts  whether,  inasmnct^     ^ 
such  member  is  appointed  a  Judge  by  the  commis^ 
and  attends  in  the  character  of  a  Judge,  he  must  no^ 
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iken  to  be  an  integral  member  of  the  Court,  and,  as  1860. 
le  commission  makes  no  distinction  between  profes-  Leysrson 
onal  Judges  and  lay  Judges,  might  not  if  he  thought  j^^^  quesh. 
mper  take  part — and  under  very  special  circumstances 
night  be  bounds  as  a  matter  of  duty,  to  take  part — 
II  the  proceedings,  just  as  when  two  of  the  superior 
Fudges  sit  on  a  trial  at  the  Central  Criminal  Court, 
^  second  Judge  frequently  does.  This  being  so,  I 
ctnnot  but  think  that,  if  a  second  Judge  were  necessary, 
Ae  Judge  must  be  the  same  throughout  the  trial,  just 
i  where  a  trial  takes  place  before  a  single  Judge  the 
tdge  must  be  the  same  throughout,  and  the  cause 
xuot  be  heard  in  part  before  one  Judge,  and  in  part 
^re  another;  not  only  because  such  a  proceeding 
nold  be  contrary  to  the  established  course  of  all 
^cial  procedure,  and  an  outrage  on  all  judicial  pro- 
K^y,  but  also  because  in  such  a  case  the  cause  would 
^  have  been  "  inquired  of"  and  "  heard"  by  the  Judge 
J^idges  by  whom  it  is  **  determined  and  adjudged." 
^^ing  pressed  by  these  considerations,  I  prefer  to  rest 
y  judgment  on  the  former  ground,  on  which  we  are 
1  agreed  that  the  first  head  of  error  must  be  decided 
*>»sely  to  the  defendant. 

^e  second  ground  of  error  assigned  is,  that  the 
^dictment  was  tried  in  a  second  Court,  while  one 
'^^'ut  only  could  be  held  consistently  with  the  Act  of 
^liament  constituting  the  Court.  In  disposing  of  the 
^  ground  of  error  we  have  incidentally  disposed  of 
'^  When  it  is  settled  that  stat  4  &  5  IF.  4.  c.  36.  is 
^  ^  read  by  the  light  of  what  is  the  established  practice 
^Qr  commissions  of  oyer  and  terminer  in  general,  the 
^^ction  necessarily  fails.     According  to  the  practice 

^^turies  the  Judges  acting  under  the  latter  com- 

• 

'^^ons,  as  well  as  those  acting  under  the  commissions 
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18G9.  of  Nisi  prius,  have  been  in  the  habit  of  dividing  their 
Lkvbbsum  Courts,  and  of  sitting  when  business  required  it  in  two 
Tbo  QuBBN.  ^^  more  Courts  for  the  dispatch  of  business  at  the  same 
time.  The  same  practice  prevailed  at  the  Old  BaHof 
before  the  present  Court  was  established.  It  has  existed 
at  the  Central  Criminal  Court  since  the  Court  wu 
established  thirty-six  years  ago ;  and  it  has  never  (»- 
curred  to  any  of  the  very  many  learned  Judges  who 
have  sat  there,  or  of  the  able  counsel  who  have  practised 
there,  to  question  the  perfect  propriety  of  this  oonne 
of  proceeding.  We  think  there  is  nothing  whatever  in 
the  objection  thus  taken. 

The  third  ground  of  error  is,  that  Mr.  Commissioner 
Kerr  had  ceased  to  be  qualified  to  act  as  a  Judge  under 
Stat.  4  &  5  ^^.  4.  c.  86.     This  objection  may  be  dis- 
posed of  in  a  word.     It  is  true  that  the  Sherifi^  Court, 
as  a  judge  of  which  Mr.  Kerr  is  a  judge  of  the  Centrd 
Criminal  Court,  has  been  by  recent  Acts  of  Parliament 
converted  into  a  County  Court,  within  the  district  in 
which  it  previously  exercised  jurisdiction,  for  the  pu^ 
poses  for  which  County  Courts  have  been  elsewhere 
established;   but  the   Sheriffs  Court  has  never  beea 
abolished ;  and  by  the  saving  clause  in  sect.  35  of  stat* 
30  &  31  Vict.  c.  142.  the  powers  of  the  Judge  of  th»^^ 
Court  have  been  expressly  preserved ;  and,  the  Judge* 
of  the  Sherifis  Court  having  been  appointed  Judges  ^^ 
the  Central  Criminal  Court  by  the  Act  constituting  ib^ 
Court,  it  follows  that  in  respect  of  the  latter  jurisdicti^^ 
their  authority  remains  unaltered.    This  ground  of  ef^ 
appears  to  us  wholly  untenable. 

The  grounds  of  error  assigned  thus  failing,  it  follc^'^ 
that  our  judgment  must  be  for  the  Crown. 

Judgment  for  the  Croi^ 
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1869. 


MooNE  against  Rose.  Tuesday, 

May  11  til. 

Stat.  AG,A.c,  64,  s.  76.  enacted  *'  that  all  actions  commenced  against 
Dj  person  for  any  thing  done  in  pursuance  of  this  Act"  shall  bo  tried  ^  Y\^  ^  \  ^' 
I  the  countY  where  the  facts  were  committed  and  commenced  within  ^'  'j-  ^'  '•  16. 
Ix  months  after  the  fact  committed.    The  Prisons  Act,  1865,  28  &  29  ™«  ^\ 
lei,  c.  126.  *.  73.  Schedule  in.,  repeals  stat  4  G.  4.  c.  64.,  but  sect.  74,    Gommttment 
ibe.  2.  proTides  that  the  repeal  shall  not  affect  "  any  right  or  privilege   ^  contempt, 
oquiredr'  under  it.    A.  was  delivered  by  the  sheriff  into  the  custody  of  ^f'<5'«*  deten- 
1©  gaoler  of  a  county  gaol  under  a  warrant,  in  the  margin  of  which  it  ^^: 
•as  stated  that  she  was  committed  for  contempt  in  not  putting  in  her  Return  against 
lunrer  to  a  bill  in  Chanceiy.    Stat.  4  G,  4.  c.  64.  was  in  force  during  ^^^T'i      /m 
lie  time  of  her  imprisonment.    Held,  Sk       ' 

1.  That  an  action  of  trespass  lay  against  the  gaoler  for  not  discharging  %l. 

f.  out  of  custody  in  pursuance  of  stat.  11  (?.  4  &  1  »^.  4.  e.  36.  «.  15.    ^^^'^  ^^^^  "* 
ule  5.  pursuance  of 

2,  That  the  protection  given  to  the  gaoler  by  stat.  4  G.  4.  c.  64,  *,  75.   -^^^ 

ras  saTed  by  stat.  28  &  29  Vict  c.  126.  s.  74.  subs.  2.    But  fSTSi  l^oo 

3L  That  the  detention  of -4.  was  not  an  act  done  in  pursuance  of  stat.   *5P^»     ,iJ^ 

l(?.4.c.64.  *^  ^^^L'''^^^^' 

ss.  73.  74. 

subs.  2. 

'PHIS  was  an  action  of  trespass  and  imprisonment^  ^^hi^^Lr 
commenced  on  the  8th  Aprily  1868.  repealed  Act. 

The  defendant  pleaded  Not  guilty  by  stat.  4  G.  4. 
v64.  ss.  73.  75.^  and  a  special  plea^  to  which  the  plaintiff 
cplied  and  new  assigned. 

Oq  the  trial  before  Hannen  J.  at  the  Sittings  in 
^^iddlesex  after  Trinity  Term,  1868,  it  appeared  that 
ae  plaintiff  was  committed  for  contempt  in  not  putting 
^  W  answer  to  a  bill  in  Chancery  to  restrain  her  from 
^iHinitting  waste  on  ah  estate  of  which  she  was  tenant 
*^  life.  She  was  delivered  into  the  custody  of  the 
^'^dant,  who  was  the  keeper  of  the  county  gaol  at 
**'*cr,  under  a  warrant  from  the  sheriff  of  the  county  of 
^^^oii,  dated  the  3rd  November ^  1864,  which  commanded 
^  to  receive  and  keep  her  there  safely,  so  that  the 
^^Hff  might  have  her  before  the  Court  of  Chancery  on 
^  28th  November  instant,  to  answer  as  well  touching  a 


422  EASTER  VACATION. 

1860.  contempt  which  she  had  committed,  as  also  snch  oib.^^ 
Moo»  matters  as  should  be  laid  to  her  charge,  &c.  In  'klie 
1^^  margin  of  the  warrant  it  was  stated  that  the  pIaiofc~iff 
was  committed  for  not  answering  at  the  suit  of  Niclka^^s 
Moone,  Nicholas  Moone  did  not  bring  the  plaintiflT  to 
the  bar  of  the  Court  within  the  thirty  days  prescril:^^ 
by  Stat.  11  (7.  4  &  I  fT.  4.  c.  36.  s.  15.  rule  5.  TTlie 
plaintiff  complained  that  she  was  detained;  but  fc^lie 
defendant  did  not  discharge  her  out  of  custody  iucm.til 
the  7th  Juruy  1866.  The  jury  found  a  verdict  for  -^^ 
plaintiff,  leave  being  reserved  to  move  to  enter  it  ^or 
the  defendant,  or  a  nonsuit. 

In  Michaelmas  Term  following, 

Mclntyre  obtained  a  rule  accordingly,  on  the  groiuc"^* 
that  the  action  of  trespass  would  not  lie  against  "fc^be 
defendant,  and  the  action  was  brought  too  late,  and 
it  ought  to  have  been  brought  against  the  sheriff. 

Stat.  4  (z.  4.  c.  64.,  ''  for  consolidating  and  amend 
the  laws  relating  to  the  building,  repairing,  and  r 
lating  of  certain   gaols  and   houses  of  correction 
England  and  Wales"  sect.  73  enacted,  "That  if  a- 
suit  or  action  shall  be  prosecuted  against  any  person 
anything  done  in  pursuance  of  this  Act,  such  pe 
may  plead  the  general  issue,  &c.'' 

Sect.  75  enacted,  "  That  all  actions,  suits,  and  prose^^^ 

tions  to  be  commenced  against  any  person  for  anyttti- 

done  in  pursuance  of  this  Act,  shall  be  laid  and  tried 

the  county  where  the  facts  were  committed,  and  shall 

^.^^^^.^---^ct 
commenced  within  six  calendar  months  after  the 


committed,  and  not  otherwise.^' 

Stat.  11  C?.  4  &  1  fF.  4.  c.  36.  *.  15.  "for  remedy-^       ^^. 
the  practice  of  Courts  of  equity  in  regard  to  proces^^ 
contempt,  ficc/'  enacts,  "  That  the  rules  and  r^julati^^"^^^^ 


k 


XXXII.   VICTORIA.  423 

sreinafter  provided  and  contained  shall  be  adopted  by        18G9. 
«  High  Court  of  Chancery,  and  shall  from  henceforth       Mo^iJi 
ioome  orders  and  rules  of  the  said  High  Court  of        ^^^^ 
banoery^  and  be  observed  and  enforced  in  and  by  the 
id  Court ;  (that  is  to  say) 

^^^  ^^^  ^^^  ^^^  ^^^  ^^^ 

6.  "  That  if  the  defendant,  under  process  of  contempt 
for  not  appearing  or  not  answering,  be  in  actual 
custody,  and  shall  not  have  been  sooner  brought 
to  the  bar  of  the  Court  under  process  to  answer 
his  contempt,  the  plaintiff,  if  the  contempt  be  not 
sooner  cleared,  shall  bring  the  defendant  by  an 
habeas  corpus  to  the  bar  of  the  Court  within 
thirty  days  from  the  time  of  his  being  actually 
in  custody,  or  detained  (being  already  in  custody) 
upon  process  of  contempt,  and  if  the  last  day  of 
such  thirty  days  shall  happen  out  of  Term,  then 
within  the  four  first  days  of  the  ensuing  Term ; 

and  in  case  any  such  defendant  shall 

not  be  brought  to  the  bar  of  the  Court  within 
the  respective  times  aforesaid,  the  sheriff,  gaoler 
or  keeper,  serjeant  at  arms  or  messenger,  in 
whose  custody  he  shall  be,  shall  thereupon  dis- 
charge him  out  of  custody  without  payment  by 
him  of  the  costs  of  contempt,  which  shall  be 
payable  by  the  party  on  whose  behalf  the  process 
is  issued ;  &c.'' 

^  If  a  defendant,  upon  being  brought  before  the 
Court,  shall  make  oath  that  he  is  unable  by 
reason  of  poverty  to  employ  a  solicitor  to  put  in 
his  answer,  the  Court  shall  refer  it  to  a  Master 
to  inquire  into  the  truth  of  the  allegation  and  to 
report  thereon,  aqjd  make  order  accordingly. 

^^t.  X.  2  r  B.  &  8. 
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1869.  The  Prisons  Act,  1865,  28  &  29  Vict.  c.  126.  J.  73. 

MooMB       repeals  the  Acts  specified  in  Schedule  III.,  including 
HosB.        »^a^  4  G,  4.  c.  64.,  but  by  sect  74,  "  No  repeal  hereby 
enacted  shall  affect, — 

1.  Any  order  made,  sentence  passed,  or  other  actor 

thing  duly  done  under  any  Acts  hereby  repealed: 

2.  Any  right  or  privilege  acquired,  any  security  given) 

or  other  liability  incurred  under  any  Act  hereby 
repealed.'* 
By  the  Consolidated  General  Orders  of  the  Court  o£ 
Chancery,  15  February,  1860,  Order  XII.,  "  Process  for 
want  of  Answer,*'  Rule  8,  "  Where  a  defendant  is  i«^ 
prison  under  an  attachment  for  not  answering,  or, 
already  in  prison,  is  detained  under  such  an  attachmen 
and  is  not  brought  to  the   bar  of  the  Court  withB-* 
thirty  days  from  the  time  of  his  being  actually 
custody  or  detained  (being  already  in  custody)  und 
such  attachment,  he  shall  be  discharged  from  the 
cess  for  want  of  answer  under  which  he  was  arrested  ^>^ 
detained  by  the  sheriff,  gaoler,  or  keeper  of  the  gaol    ^^ 
whose  custody  he  is,  without  payment  of  the  costs 
his  contempt,  which  in  such  case  shall  be  paid  by  t 
plaintiff'*  {a). 

May  10.     Powell  and  Anderson  shewed  cause. — Fi 
Stat  11  G.  4  &  1  fV.4.c.86.  s,  15.,  rule  5,  is  exp 
that  in  case  a  defendant  in  custody  under  process  of 
tempt  is  not  brought  to  the  bar  of  the  Court  within  th 
days  from  the  time  of  his  being  actually  in  custody^  "  t 
sheriff^  gaoler  or  keeper,  ...  in  whose  custody  he  shall 
shall  thereupon  discharge  him.**  Therefore  the  defend 
cannot  excuse  himself  on  the  ground  that  he  was  me 

(a)  See  Morgan's  Chancery  Acts  and  Ordtrs,  4t\h  ed.,  p.  435-6. 
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^he  officer  of  the  sheriff.   And  the  warrant  gave  him  notice        18G9. 
c^f  the  cause  of  the  committal  of  the  plaintiff.     The  pre-       moomb 
i^ent  case  is  distinguishable  from  Smith  v.  EggingUm  (a).        Bs)%m, 
^hat  was  an  action  of  trespass  and  false  imprisonment 
against  the  sheriff  to  whom  the  writ  of  attachment  gave 
<j^o  notice  what  the  contempt  was  so  as  to  bring  the  case 
within  Stat  11  &.  4  &  1  fF.  4.  c.  36. 8,  15.,  rule  5.    And 
fx^re  the  plaintiff  has  limited  his  complaint  to  the  de- 
tainer after  the  expiration  of  the  thirty  days.     {Lush  J. 
ITbe  form  of  action  is  not  material ;  the  Court  might 
amend  under  The  Common  Law  Procedure  Act»  1852, 
IS  &  16  VicL  c.  76.  s.  222  (ft).]      In  Fartescue  v.  HaU 
ktt  (e\  Kindersky  V.  C.  held  that  the  thirty  days  run 
during  Vacation,  as  the  74th  Order  of  May^  1845,  which 
IS  the  same  as  Rule  8  of  Order  XII.  of  the  Consolidated 
Orders  of  1860,  superseded  stat  11  G.  4  &  1  fF.  4. 
^'  86,  s.  15.,  rule  5,  which  allowed  the  plaintiff  the  first 
four   days  of  the  next  Term  in  case  the  thirty  days 
Spired  out  of  Term.  [He  also  cited  Flower  v.  Bright  (rf), 
•^ore  Wood  V.  C] 
Secondly.  The  action  was  in  time.     Sect.  75  of  stat. 
^-  4.  c.  64.  applies  only  to  '*  anything  done  in  pur- 
•^atice  of  that  Act.    Besides,  that  Act  was  repealed 
^y  ^tat.  28  &  29  Vict.  c.  126.  s.  73.,  Schedule  III. 

"*'i»y  11.     Huddkston  and  Bullen,  in  support  of  tho 
"de Fi„^   The  illegal  detention  of  the  plaintiff  after 

^  time  of  her  imprisonment  had  expired  did  not  make 

^  )  Bee  Marka  t.  Feldkam,  on  appeal,  ante,  p.  371,  pi.  6.     Per 
^•n  E,  p.  387. 
^""^  ^UJ.  Ckamc.  711.  (rf)  2J.^H  590. 

2  r  2 
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1869.  the  gaoler  a  trespasser  ab  initio^  The  Six  Carpader.r''^^* 
MooMB  ^^'^  («)>  and  therefore  the  action  should  have  beeno^T"^" 
the  case  and  not  in  trespass ;  Salmon  v.  Perdvall  {b  -^^p 
Smith  V.  Eggington  (c). 

Secondly.  The  gaoler  is  a  ministerial  officer  boim 
to  obey  the  order  of  the  sheriff,  to  whom  the  writ 
attachment  was  directed ;  the  sheriff  is  the  responsibl 
officer. 

Thirdly.    The  defendant  intended  to  act  in  pnrsnam 
of  stat.  6  &.  4  c.  64.  when  he  detained  the  plainti 
And  sect.  74  of  the  repealing  statute  28  &  29  Vict,  c,  1 
provides  that  the  repeal  shall  not  affect  ^^  any  right"  or 
privilege  acquired  under  any  Act  thereby  repealed. 

Lush  J.    The  first  objection  is  that  the  action 
out  of  time,  baring  been  barred  by  stat  6  (?.  4.  c. 
s.  75.  [His  Lordship  read  it.]  Although  that  statute 
been  since  repealed  by  stat.  28  &  29  Vict.  c.  126.  «.  7 
sched.  III.  it  was  in  force  during  the  time  of  the  plaintiff*: 
imprisonment^  and  there  is  a  saring  clause  in  sect  74 
the  repealing  statute,  so  that  I  should  have  held  th 
the  defendant  was  entitled  to  the  protection  given  by  i 
if  it  had  applied.     But  I  am  of  opinion  that  it  does  nd 
Stat  4  &.  4.  c.  64.  prorides^  among  other  things,  for 
classification  of  prisoners  and  the  mode  of  their  treat*: 
ment ;  and  sect.  75  of  that  Act  was  meant  to  protean 
persons  who  failed  in  carrying  out  those  prorisions.  7/ 

the  action  had  been  brought  for  confining  the  plaint    ^iff 
in  one  part  of  the  gaol  when  she  ought  to  have  be?"  -cj? 
confined  in  another^  or  for  a  wrong  done  in  the  tr^sr^at- 

(fl)  8  Co.  146  a,  (b)  Cro.  Car.  19a. 

(c)  7  A.j'E.  167.    See  Magnay  v.  Burt,  in  errors  5  Q,  B.  S81 
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ment  of  her  as  a  prisoner^  the  defendant  would  have        1869. 
been  entitled  to  the  benefit  of  the  section.     But  the       Moonb 
action  18  brought  for  keeping  her  in  prison  wrongfully        ^^^ 
after  the  time  when  an  Act  of  Pariiament  had  enacted 
that  she  should  be  discharged.     The  defendant  cannot 
have  the  protection  of  sect.  75  for  so  doing. 

The  second  objection  is  that  the  action  ought  to  have 
been  brought  against  the  sheriff  and  not  against  the 
gaoler.  This  question  turns  on  the  construction  of 
Btat.  11  C  4  &  1  H\  4.  c.  36.  s.  15.,  rule  5,  and  may 
be  disposed  of  with  the  remaining  objection,  viz.^  that 
the  action  ought  to  have  been  on  the  case  *and  not  in 
trespass.  [His  Lordship  read  the  material  part  of  stat 
11  G.  4  &  1  ;r.  4.  c.  36.  s.  15.  rule  5.]  It  is  not 
xnaterial  to  consider  the  subsequent  order  of  the  Court 
o€  Chancery  by  which  the  period  dyring  which  the 
lierson  in  contempt  is  to  be  kept  in  custody  is  shortened, 
for  here  the  plaintiff  was  kept  in  custody  beyond  the 
time  mentioned  in  sect.  15,  rule  5.  The  statute  makes 
it  the  imperative  duty  of  the  gaoler  or  other  officer,  in 
^hose  custody  the  person  guilty  of  contempt  is,  to 
discharge  him  if  not  brought  to  the  bar  of  the  Court 
within  the  prescribed  time.  Whether  the  prisoner  has 
l>een  brought  to  the  bar  of  the  Court  is  a  fact  which  the 
gaoler  must  know,  because  the  habeas  corpus  must  be 
directed  to  him.  The  statute  names  the  '^  sheriff,  gaoler 
MOT  keeper;''  it  treats  the  gaoler  as  an  independent  officer, 
irecognized  by  the  law,  and  not  as  the  officer  of  the  sheriff: 
lie  had  the  plaintiff  in  his  actual  custody  in  the  gaol 
«nd  it  was  his  duty  to  discharge  her,  without  referring 
to  the  sheriff,  at  the  expiration  of  the  prescribed  period. 
^ot  having  done  so  he  is  liable  to  an  action  of  trespass. 
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The  present  case  is  very  distingnisliable  from  Sabm 
V,  Percwall  {a)  and  Smith  v.  EggingUm  (6).  If  the  action 
had  been  brought  against  the  sheriff  it  most  have  beea 
in  a  different  form.  In  Smith  v.  Eggingtan  the  plaintiff 
was  only  coustruotively  in  the  custody  of  the  sheriff; 
he  was  really  in  the  custody  of  the  gaoler.  In  Sabm 
V.  Percivall,  which  was  an  action  against  a  Serjeant  of 
the  mace  in  London  for  detaining  the  plaintiff  after 
tender  of  bail,  there  was  no  statutory  duty  on  the 
plaintiff  to  keep  the  defendant  until  he  found  bail. 


HANNENomd  Hayes  JJ.  concurred. 


Rule  discharged. 


{a)  Cro.  Car.  196. 


(6)  1  A.^E.  107. 


TueadaVt 
May  lltb. 

Public  Health 
Act,  1848, 
11  #  12  Vict 
c.  63.  8S,  69. 
144. 

Levelling 
street  not  a 
highway. 
Compensation. 


The  Queen  against  The  Local  Board  of  Health 

for  Wallasey. 

Where  under  The  PubUc  Health  Act,  1848,  1 1  &  12  Vict,  c.  63.  $-  ^ 
a  local  Boaid  require  the  owner  or  occupier  of  premifies  fironting  *,^^^ 
(not  being  a  highway)  to  sewer,  level,  &c.  the  same,  and  the  re^^^V^jj 
not  being  complied  with  they  execute  the  works,  the  owner  or  occ^Em 
is  entitl^  under  sect  144  to  compensation  for  damage  sustained  by  **^ 
through  the  execution  of  the  works. 

IN  Hilary  Term,  Bruce  moved  for  a  rule  calling  uf^*^ 
the  Local  Board  of  Health  for  Wallasey^  to  sb^^ 
cause  why  a  njandamus  should  not  issue  commandi  ^ 
them  to  cause  compensation  to  be  made  to  Evan  Thotf^ 
out  of  the  general  or  special  district  rates  to  be  lev^^ 
under  The  Public  Health  Act,  1848,  11  &  12  VicU  c.  ^ 


The  QosBN 
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«.  I44.y  or  the  local  Act^  for  the  damage  sustained  by        i860* 
him  by  reason  of  the  exercise  by  the   Board  of  the 
powers  of  those  Acts.  .„   ^^ 

Wallasey 

jEvan  Thomas  was  the  owner  in  fee  of  a  dwelling       Board  of 

Health. 

house  abutting  upon  a  new  street,  not  being  a  highway, 
in  New  Brighton,  within  the  district  of  the  Local  Board. 
In  December,  1865,  the  Board,  acting  under  sect.  69 
of  stat.  11  &  12  Vict.  c.  63.,  required  him  and  other 
owners  of  premises  in  the  new  street  to  sewer,  level, 
pave  and  channel  the  same;  and,  he  having  made  de- 
fault in  complying  with  the  notice,  the  Board  executed 
the  required  works  and  claimed  as  contribution  payable 
by  him  in  respect  of  the  works  the  sum  of  71/.  8*. 

It  was  alleged  by  Evan  Thomas  that  the  effect  of  the 
works  as  executed  was  to  obstruct  the  entrance  to  his 
house  and  to  render  the  access  to  his  doorway  dangerous 
and  inconvenient,  and  in  respect  of  this  injury  he 
claimed  compensation  under  sect  144 

Bruce  cited  Reg.  v.  The  Metropolitan  Commissioners 
of  Seioers  (a),  Reg.  v.  2%e  Burslem  Board  of  Health  {b), 
affirmed  in  error  (c),  where  H'illes  J.,  p.  1090,  suggested 
an  explanation  of  The  Bradford  Board  of  Health  v.  Hop- 
toood,  before  fVood  V.  C.  id). 

Rule  nisi. 

Stat  11  &  12  Vict.  c.  63.  s.  69.  enacts:  "That  in 
^^HjHe  any  present  or  future  street,  or  any  part  thereof, 
^ot  being  a  highway,)  be  not  sewered,  levelled,  paved, 
I«^ged,  and  channelled  to  the  satisfaction  of  the  Lojal 
^^>ard  of  Health,  such  Board  may,  by  notice  in  writing 
■^  the  respective  owners  or  occupiers  of  the  premises 

{a)  \K,^B.  mi.  (h)  1  E.  i^  E,  1077. 

{c)  \E.^E.  lOaS.  (d)  6  W.  R,  818. 
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fronting,  adjoining,  or  abutting  apon  such  parts  thereof 
as  may  require  to  be  sewered,  levelled,  paved,  flagged, 
or  channelled,  require  them  to  sewer,  level,  pave,  flag,  or 
channel  the  same  within  a  time  to  be  specified  in  aadi 
notice ;  and  if  such  notice  be  not  complied  with,  the 
said  Local  Board  may,  if  they  shall  think  fit,  execute 
the  works  mentioned  or  referred  to  therein ;  and  the 
expenses  incurred  by  them  in  so  doing  shall  be  paid  by 
the  owners  in  default,  according  to  the  frontage  of  theit 
respective  premises,  and  in  such  proportion  as  shall  b^ 
settled  by  the  surveyor,  or  in  case  of  dispute  as  shaBl 
be  settled  by  arbitrators   (having  regard  to  all  tl:^^ 
circumstances  of  the  case)  in  the  manner  provided  t^l 
this  Act*' 

Sect.  144  enacts :  "  That  foil  compensation  shall 
made,  out  of  the  general  or  special  district  rates  to 
levied  under  this  Act,  to  all  persons  sustaining  ai 
damage  by  reason  of  the  exercise  of  any  of  the  pow 
of  this  Act;*'  &c 

The  rule  was  argued,  AprilZGib,  before  Lush,  Han 
and  Hates  JJ. 


Milward  and  R,  G.  fVittiams,  for  the  defendants^ 
It  is  the  duty  of  the  owners  of  premises  abutting  u 
a  new  street  to  make  the  road  to  the  satisfaction  of 
Board  according  to  the  detailed  plan  shewn  in  the  noti< 
of  which  a  form  is  provided  by  The  Local  Govemmc^^^ 
Act  (1858)  Amendment  Act,  1861,  24  &  25  Vict  c 
s.  17.,  and  the  schedule  annexed.    As  the  owner 
the  present  case  failed  to  comply  with  the  notice,  t 
Board  have  executed  the  works  as  his  agent.    \^Hayes 
Caley^  appt..  The  Hull  Board  of  Healthy  respts.  (a)  she 

{a)  bB.^  8.  815. 
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the  extent  of  levelling  which  the  Board  may  require.]  1869. 

[f  the  Board  have  acted  in  excess  of  their  power^  the  The  Queen 

claimant  has  his  remedy  by  action.    Re  Bradby  and  Tlie  Wallasey 

Southampton  Board  of  Health  (a)  has  no  application  to  ^^SiT^ 
;be  present  case.     [They  cited  The  Local  Government 
^ct,  1858,  21  &  22  Vict.  c.  98.  ss.  62,  63.] 

Bruce,  for  the  claimant— Stat  11  &  12  Vict  c.  63. 
r.  144.  protects  the  interests  of  individuals  from  injury 
^'  by  reason  of  the  exercise  of  any  of  the  powers  of  this 
i^cf  [Lush  J.  Suppose  the  claimant  had  done  the 
required  works  himself,  would  that  section  entitle  him  to 
(compensation  for  damage  sustained?]  The  claimant 
^onld  have  done  the  work  as  involuntary  agent  of  the 
^oajrd.  If  an  action  were  brought  against  the  Board 
^•"  doing  the  works,  they  would  justify  under  sect.  69, 
'u.ch  shews  that  the  works  were  done  in  the  exercise 

the  powers  of  the  Act  within  sect.  144.  Ck>mpensa- 
^^^  is  not  included  under  the  words  in  sect.  69 :  "  the 
S^^nses  incurred  by  them  in  so  doing  shall  be  paid  by 
^  owners  in  default  according  to  the  frontage  of  their 
^l^ective  premises.*'  If  it  w^re,  and  there  were  ten 
^^^^ers  in  default  and  one  only  sustained  damage,  the 

^Bt  nine  would  contribute  the  amount  of  compensa- 


^Ihe  Court  suggested  that  the  parties  should  consent 
^  bound  by  the  decision  on  the  rule,  otherwise  the 
*^«  must  be  made  absolute.     Both  parties  having  con- 
^^ted. 

Cur.  adv,  vult 

^e  judgment  of  the  Court  was  now  delivered  by 

(a)  4  E.  #  B.  1014. 
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1869.  Hannen  J.     [After  stating  the  facts.]    It  was  cou- 

Tbe  QuBBH     tended  on  behalf  of  the  Local  Board  that,  inasmuch  as 
Wallaset     ^^®  owners  of  the  houses  in  the  street  were  bound  to 
^IJ^mf ^      ^Q  *^®  works  themselves,  or,  if  done  by  the  Board,  to 
pay  for  them,  they  could  not  be  entitled  to  compensa- 
tion for  injury  occasioned  by  the  works.    We  are  of 
opinion  however  that  this  argument  is  not  well  founded. 
There  is  no  necessary  connexion  between  the  cost  of 
the  works  and  the  damage  which  they  may  occasion. 
The    raising  of    the  level  of  a  street  may  be  very 
advantageous  to  the  majority  of  the  houses  in  it  bat 
very  injurious  to  one.    Although  therefore  the  owner 
of  that  house  may  be  bound  under,  sect.  69  of  stat 
11 1'^  12  Vict  c.  68.  to  pay  his  proportion  (having  regard 
to  the  frontage  of  the  house)  of  the  cost  of  altering  the 
level,  he  may  still  be  entitled  to  compensation  out  of 
the  general  or  special  district  rates  for  the  special  damage 
which  he  has  sustained  in  order  that  his  neighbour* 
and  the  whole  district  should  be  benefited. 

We  are  therefore  of  opinion  that  Evan  Thomas  ^* 
entitled  to  have  it  ascertained  whether  or  not  he   ^"^^^ 

m 

sustained   damage  by  the  execution  of  the  work^  ^ 
question  and  to  receive  compensation  for  such  dam] 
if  any. 

The  rule  will  therefore  be  made  absolute  for  a 
damns,  and  the  parties  have  agreed  to  be  bound  by 
decision. 

Rule  absoli^  -• 
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The   Queen    against    The    Governor,     Deputy  Wednesday, 
Govemor,  Assistants   and    Guardians  of  the 


Poor   of  EXETEB   Incorporation.  Payment  of 

rent, 

.  .         1  Evidence, 

On  ajppeal   against  an  order  of  remoTal  it  was  proved  that  the  Declaration 

kther  of  the  pauper's  mother  had  rented  and  occupied  a  tenement  in  Qf  deceased 

16  appeUant  parish  for  four  years,  ending  at  Miasuinmer^  1830 ;  the  person, 

laper^s  mother  was  called  to  prove  that  she  heard  her  father  say  that  yyritien 

e  nad  rented  the  house  of  J,  B,  at  221.  a  year,  and  had  paid  the  reut  entries, 

ir  it ;  and  she  produced  a  book  containing  entries  in  his  handwriting  Presumption 

Jitiiig  that  he  had  piud  J,  B.  two  sums  amounting  to  bl,  lOs.  for  a  from  occupa- 

oarter^s  rent  due  at  Midsttmmer,  1830.    Held,  ^/^^^ 

1.  That  the  declaration  and  the  entries  were  admissible  evidence  as  to 
le  &ci  of  payment  of  the  rent. 

2.  That  the  undisturbed  occupation  by  the  tenant  of  the  house  for 
yur  years  was  presumptive  proof  of  payment. 

"PHIS  was  a  case  from  the  Middlesex  Sessions  respect- 
ing the  admissibiUty  of  evidence  on  the  trial  of  an 
tppeal  relating  to  the  settlement  o{  one  James  McGuire, 
who  had  been  removed  from  the  Strand  Union  to  Exeter, 
where  it  was  alleged  that  he  had  a  derivative  settlement 
Tom  his  maternal  grandfather,  gained  in  SL  SidweiFs 
larish,  Exeter^  by  renting  a  tenement. 

It  was  proved  that  the  grandfather,  who  had  been 
long  since  dead,  had  rented  and  occupied  a  house  in 
SL  SidwelFs  parish  for  four  years,  ending  at  Midsummer^ 
1830,  and  the  pauper's  mother  was  called  to  prove  that 
ihe  had  heard  her  father  say  that  he  had  rented  the 
iiouse  of  James  Brook  at  22/.  a  year,  and  had  paid  the 
rent  for  it,  and  she  produced  a  book  containing  the 
following  entries  in  his  handwriting : 

"  21st  May 9 1830,  paid  James  Brook  part  of  a  quarter's 
rent  due  Midsummer  next  2/.  lO^.  Od. 
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''  12th  Jultf,  1830,  paid  BracJ^s  balance  of  a  quarter's 
rent  due  24th  June,  last  3/.,  deduct  way  rent  3s.  &//' 

The  verbal  statement  and  the  entries  in  the  book 
were  both  objected  to  as  inadmissible  evidence  as  to 
the  fact  of  the  payment  of  the  rent ;  but  the  Sessions 
received  them  subject  to  a  case. 

The  question  for  the  opinion  of  this  Court  was,  whether 
the  evidence  was  rightly  admitted. 

The  case  was  argued,  April  28,  before  Lush,  Hannbn 
and  Hates  JJ. 

Poland  for  the  respondents. — In  Reg.  v.  The  (herse^^ 
of  Birmingham  (a),  which  was  an  appeal  relating  to  t^ 
settlement  of  a  pauper,  it  was  held  that  a  parol  deda^**^ 
tion  made  by  a  deceased  occupier  was  admissible  '^ 
being  against  proprietary  interest  to  prove  not  only  t 
fact  of  tenancy  but  the  amount  of  the  rent,  and  t 
decision  extends  to  the  fact  of  payment  of  rent.  Suppi^""* 
the  statement  was  *^  I  rent  the  house  of  J.  B.  and  It-*^ 
year  I  paid  him  20/.  rent  for  it.''  [Hayes  J.  Wou:^W 
that  be  admissible  evidence  in  an  action  for  rent  by  t^-^® 
landlord  against  the  executors  of  the  tenant  ?]  The  fi^^ct 
of  the  statement  operating  in  favour  of  the  tenant 
not  make  it  less  admissible.  [He  cited  the  judgme 
of  Cockburn  C.  J.  and  Blackburn  J.  in  Reg.  v.  The 
seers  of  Birmingham  (ft).]  \Lush  J.  You  assume  t 
it  is  necessary  to  give  affirmative  evidence  of  paym 
of  rent  Why  should  not  payment  be  inferred 
the  tenant  being  allowed  to  occupy  this  house  for  f( 
years  ?]  And  it  might  be  that  the  landlord  had  excu? 
payment  of  rent  [Lush  J.  That  is  not  a  reason 
inference.] 

{a)  IB.^S.  763.  (b)  IB,  ^8.  763.  769. 771. 
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Lopt$y  for  the  appellants. — The  payment  of  rent  is 
separate  and  independent  ingredient  of  a  settlement 
ider  Stat.  6  G.  4.  c.  57.  s.  2.  Reg.  v.  The  Overseers 
'  Birmingham  {a)  only  decides  that  a  declaration  as  to 
e  character  of  the  tenancy  and  the  amount  of  the 
nt  is  admissible  provided  it  is  connected  with  the 
declaration  against  proprietary  interest^  that  is^  forms 
irt  and  parcel  of  it^  and  naturally  happened  at  the 
me  time.  Here  the  weight  of  the  entries  of  payment 
in  favour  of  the  declarant,  not  against  his  interest, 
id  they  may  have  been  made  at  a  different  time  from 
Ljrment.  The  admissibility  of  such  evidence  would  lead 
dangerous  results.  Suppose  an  ejectment,  in  which 
fras  necessary  to  prove  rent  paid  within  twenty  years, 
declaration  or  entries  in  a  book  such  as  those  given  in 
ridence  in  the  present  case  would  be  sufficient  to  avoid 
le  Statute  of  Limitations.  [Lush  J.  If  the  same  docu- 
lent  contains  two  entries,  one  against  the  interest  and 
le  other  not,  both  are  admissible.]  In  the  note  to 
fufham  V.  Ridgway  (6),  it  is  said,  "The  tendency,  how- 
rer,  of  the  more  modem  decisions  seems  to  be  in  favour 
r  limiting  the  extent  to  which  the  admissibility  of  both 
des  of  an  account  should  be  carried.  In  Knight  v.  The 
farquessof  f^'aierford  {c)  a  steward^s  account  contained 
a  one  side  an  entry,  *  April  16th,  received  of  T.  W. 
\T  half  a  year's  rent,  for  the  Crown,  and  petty  tithes 
r  H.  due  at  IV hit^  Sunday,  1759,  30/.;'  and  on  the 
ppoaite  side  an  entry  in  discharge  of  the  former 
em,  by  payment  or  allowance  to  T.  W.  of  135.  for 
jid  tax  and  poor  rates  on  the  tithes.  It  was  sought 
>  give  both  entries  in  evidence,  and  Stead  v.  Heaton  (d), 
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V. 

Exeter 

Guaidians. 


(a)  IB.fS,  763. 

(c)  4  r.  #  C.  283.  2M-5. 


(b)  2  Smith  X.  a  305, 6th  ed. 
(rf)  4  T,  B.  669. 
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Bullen  V.  Michel  (o)/'  in  the  House  of  Lords,  »'  Wi- 
Hams  V.  Geaves  (b)  were  cited.     Alderson  B.,  however, 
refused  to  receive   the  entry  in  discharge,  expressing 
an  opinion  that  Stead  v.  Heaton  (c)  '  goes  to  the  ex- 
treme verge  of  the  law' ;  and  that  all  the  reasons  for 
the   decision  in  BuUen  v.  Michel  {a)  were  not  satis- 
factory."  That  judgment  was  approved  of  by  the  Court 
of  Common  Pleas  in  Doe  d.  Kinglahe  v.  Beviu  (d)* 
where  Williams  J.  said,  p.  514,  "  The  doctrine  laid  dowt^ 
by  the  Court  of  Exchequer,  in  Davies  v.  Humphrtyt{e'y^ 
upon  the  authority  of  High  am  v.  Ridgway  (/)  and  D^^ 
d.  Reece  v.  Robson  {g), — that  '  the  entry  of  a  paymet^ 
against  the  interest  of  the  party  making  it  is  to  ha^^^ 
the  effect  of  proving  the  truth  of  other  statements  i 
the  same  entry,  and  connected  with  it,* — has  gone  qui 
far  enough.*'   [Lush  J.    I  cannot  understand  the  rulin 
of  Alderson  B.  in  Knight  v.  The  Marquess  of  Wa 
ford  (A),  according  to  which  items  on  one  side  of 
account  would  be  admitted,  and   items  on   the  oth 
rejected;   though  I  could  understand   both   being  r 
jected  on  the  ground  that  they  were  not  dedaratia 
against  interest.     Suppose  an  entry  ^^  Received  50/.  fi 
A.  B.,  which  I  paid  him  ;'*  it  could  not  be  seve 
Hayes  J.     A  declaration  against   the  interest  of  t 
declarant  in  one  litigation  may  be  highly  advantageo^^ 
to  him  in  another;  in  ejectment  by  a  landlord  to  recovi 
possession  an  entry  of  payment  of  rent  by  the  defendar 
to  take  the  case  out  of  the  Statute  of  Limitations  wou 
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(a)  2  Price  399. 

(c)  4  T,  JR.  C69. 

(rf)  7  C.  B.  466.  509-10,  per  Maule  J. 

(e)  (JM,^W,  153. 

(g)  15  East  32. 


{b)  8  C.  #  P.  592. 


(/)  10  East  109. 
(A)  4  y.  #  C.  283. 
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3  against  his  interest;  whereas  in  an  action  by  the 
odlord  for  nonpayment  of  rent  it  would  be  in  his 
vour.] 

Cur.  adv.  vult. 


1869. 

The  QUKKN 

EXBTKR 

Guardians. 


The  judgment  of  the  Court  was  now  delivered  by 


Hates  J.  [After  stating  the  facts.]  We  are  of 
linion  that  the  verbal  statement  and  the  entries  in 
e  book  were  rightly  received  by  the  Sessions.  As 
e  four  years  occupation  by  the  grandfather  would 
ive  been  good  presumptive  evidence  of  a  seisin  in  fee 
r  him,  his  declaration  which  rebutted  the  presumption 
id  cut  down  his  estate  was  clearly  admissible  as  a 
iclaration  against  proprietary  interest.  The  case  is 
idistinguishable  in  this  respect  from  Reg.  v.  The 
^terseers  of  Birmingham  {a),  where  it  was  held  on  a 
milar  question  that  a  declaration  by  a  deceased  occu- 
er  of  a  house,  that  he  held  it  at  an  annual  rent  of  20/. 
as  evidence  not  merely  as  to  the  fact  of  the  tenancy 
at  also  as  to  the  amount  of  the  rent.   And  we  consider 

equally  evidence  as  to  the  fact  of  payment.  It  would 
B  absurd  to  hold  that  a  declaration  was  admissible,  but 
as  no  evidence  as  to  one  of  the  main  facts  which  it 
nported. 

The  principle  that  a  declaration  against  interest  is 
ndence  as  to  all  which  forms  an  essential  part  of  it  was 
>ng  since  settled  as  to  declarations  against  pecuniary 
iterest  in  Higham  v.  Ridgway  (Jb)  and  the  numerous 
ases  that  followed.  And  this  principle  was  applied  to 
eclarations  against  proprietary  interest  in  the  case  of 
leg.  V.  The  Overseers  of  Birmingham  (a)  as  it  had  been 
1  several  earlier  cases. 

(a)  1  /?.  #  5. 763.  (h)  10  East  109. 
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Tt  was  pressed  on  us  that  there  vraa  a  distiDCtion 
between  the  declaration  and  the  written  entries,  as  the 
latter  did  not  expressly  mention  the  tenement ;  bat  we 
cannot  appreciate  this  distinction.  It  was  a  qaestion 
of  fact  for  what  the  rent  was  payable,  and,  haring  regard 
to  the  other  evidence  in  the  case,  it  was  plain  that  the 
entries  could  only  apply  to  the  house  occupied  by  the 
grandfather. 

Having  regard  to  the  great  changes  which  have  i^ 
recent  times  been  made  in  admitting  the  evidence  ^ 
interested   witnesses    when    alive,  it  would  be  ma^ 
objectionable  to  lay  any  narrow  restrictions  upon  t1 
reception   of  declarations  in   any  way  made  agaia^^^ 
interest  by  persons  since  deceased,  which  are  frequent-^-^? 
the  only  evidence  that  can  be  obtained  on  the  subjec==^^ 
in  question,  in  cases  where  the  Courts  would  otherwk — ^ 
be  obliged  to  supply  the  want  of  evidence  by  presum;^  -*P" 
tions.    Indeed,  in  cases  like  the  present,  we  think  th^^sat, 
independently  of  the  declaration  and  entries,  the  und^^Ai^ 

turbed  occupation  by  the  tenant  of  the  premises  for  fug jouf 

years  would  of  itself  lead  to  the  presumption  of  t^t^  the 
fact  of  payment  of  the  rent. 

Order  confirnMmBnied. 


liteadayf 
May  lith. 


The  Queen  against  Plenty. 


[Reported  vol.  9,  p.  386.] 
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rhe  Queen  against  The  Lord  of  the  Manor  of  ^"^'j, 
WooDHAM  Walter  and  his  Steward  of  the 


Manor.  Admission  of 

Ttmamderman, 

1.  A  lord  of  a  manor  who  had  been  paid  a  Ml  fine  on  the  admission  VfjiJgnce 
if » tenant  for  life  has  no  right,  on  the  death  of  the  latter,  to  another  w^^„-^, ' 
oil  fine  from  the  remainderman  for  his  admission,  unless  a  special 

natom  of  the  manor  justifies  the  claim. 

2.  The  custom  must  be  proved  by  affirmative  evidence ;  and  entries 
m  the  Court  BoUs  of  the  admission  of  a  tenant  for  life  and  payment 
»f  a  fine  bj  him,  and  after  his  death  the  admission  of  the  tenant  in 
wnainder  and  payment  of  a  fine  by  him,  without  mentioning  any 
imonnt,  are  not  of  themselves  evidence  of  the  custom,  since  such  entries 
ire  oansistent  with  an  apportionment  of  the  full  fine  between  the  tenant 
br  life  and  the  remainderman. 

S.  The  same  principle  applies  where  the  entries  mention  the  amount 
>f  the  fines. 

npHIS  was  a  writ  of  mandamus  directed  to  the  lord 
of  the  manor  of  Woodham  Walter^  in  the  county  of 
E$ieXi  and  his  steward  of  the  manor^  commanding  them 
to  admit  Jessie  Reynolds  as  tenant  for  life  to  certain 
customary  lands,  parcel  of  the  manor^  devised  to  her 
by  Mansell  Reynolds. 

Betum,  that  within  the  manor  there  was  an  imme- 
morial custom  that  when  a  tenant  in  fee  simple  of  any 
customary  tenement  within  the  manor  surrendered  the 
same  to  the  use  of  one  person  for  his  life,  with  remainder 
to  another  person  and  his  heirs  for  ever ;  or  surrendered 
the  same  to  the  use  of  a  person  for  such  estate  therein 
as  such  surrenderor  then  had  or  thereafter  should  by 
his  will  limit  or  appoint,  and  had  by  such  will  limited 
the  said  customary  tenement  to  one  person  for  his  life» 
with  remainder  to  another  person  and  his  heirs,  not- 
withstanding that  such  tenant  for  life  had  been  admitted 
to  such  customary  tenement  for  his  life,  and  paid  such 
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1869.        fine  as  thereinafter  mentioned  for  such  admission,  such 
"rhoQumT  person  to  whose  use  such  tenement  had  been  surrendered 
Lo^  of       ^'  limited  after  the  death  of  such  tenant  for  life,  ought 
^OT^     to  be  admitted  to  the  estate  in  fee  simple,  and  ought 
Manor.       to  pay  for  such  admission  such  fine  as  thereinafter  men- 
tioned.    And  that  by  the  immemorial  custom  of  the 
manor  there  ought  to  be  paid  a  full  fine  to  the  amouivt 
of  the  fine  payable  by  a  tenant  in  fee  simple  by  e?ery 
tenant  for  life  for  his  admission;  and  also  a  full  fin^ 
to  the  amount  of  the  fine  payable  by  a  tenant  in  fe 
simple  by  every  remainderman  for  his  admission.    Th^ 
return  then  stated  the  facts. 

Plea,  traversing  the  alleged  custom.     Issue. 

On  the  trial,  before  Blackburn  J.,  at  the  Essex  Sni 
mer  Assizes,  1867,  a  verdict  was  found  for  the  Crowi 
subject  to  the  opinion  of  this  Court  on  the  followir^^Hig 
case: 

At  a  Court  Baron  holden  in  and  for  the  Manor  of 

Waodham  Walter,  in  the  county  of  Essex,  on  the  Km     ^th 
Mai/,  1819,  Frederick  Reynolds  was  admitted  tenant  in 

fee  simple  to  the  customary  lands  in  the  writ  of  m^^^n- 
damus  mentioned. 

Frederick  Reynolds  by  his  will,  dated  the  18th  Janut 
1841,  devised  the  customary  lands  to  his  wife,  Elizal 
Reynolds,  for  her  life,  and,  on  her  decease,  to  his 
Frederick   Mansell  Reynolds,   and   his   heirs  for  e^ 
Frederick  Reynolds  died  on  the  16th  April,  1841. 

At  a  Court  Baron,  holden  in  and  for  the  manor,  .^^m  ^^ 
the  7th  December,  1841,  Elizabeth  Reynolds  was  admit::^'^ 
tenant  of  the  customary  lands  for  her  life,  and  she  pr:=^*'" 
to  the  lord  for  her  admission  a  full  fine  to  the  amo"     °°^ 
of  the  fine  payable  by  a  tenant  in  fee  simple  on         *'* 
admission,  that  is  to  say,  two  years  improved  valu^^  ^^ 
the  customary  lands. 
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On  the  5th  January,  1848,  Elizabeth  Reynolds  died, 
caving  Frederick  Maneell  Reynolds  her  surviving. 

Frederick  Mansell  Reynolds^  by  his  will  dated  the 
16th  September,  1845^  devised  the  customary  lauds  to 
lis  wife  Jessk  Reynolds  for  her  life,  and  after  her  decease 
;o  bis  children  as  tenants  in  common,  their  heirs  and 
issigns  for  ever.  Frederick  Mansell  Reynolds  died  on 
he  7th  June,  1850^  and  thereupon  Jessie  Reynolds 
entered  into  possession  of  the  customary  lands,  and 
lad  firom  that  time  continued  in  the  receipt  of  the 
rents  and  profits  thereof. 

At  a  Court  Baron  holden  in  and  for  the  manor  on 
the  16th  July,  1865,  the  death  of  Elizabeth  Reynolds 
was  presented,  and  a  first  proclamation  made  for  Jessie 
Reynolds  to  come  in  and  be  admitted  as  tenant  for  life. 

Jessie  Reynolds  had  always  been  ready  and  willing 
to  be  admitted,  but  the  lord  of  the  manor  had  refused 
Id  admit  her  unless  she  paid  the  fine  which,  according 
lo  the  alleged  custom  of  the  manor,  would  have  been 
payable  by  Frederick  Mansell  Reynolds  if  he  had  been 
admitted  on  the  death  of  Elizabeth  Reynolds,  and  which 
fine  Jessie  Reynolds  refused  to  pay. 

The  following  extracts  from  the  Court  Bolls  of  the 
manor  were  adduced  in  evidence  on  the  part  of  the 
defendants : — 

llth  Jultff  1st  Charles  1st.  Henry  Peare  was  admitted  in  fee  on  the 

'<]cath  of  his  mother  Ann  Peare,  widow,  who  was  admitted  for  life  imder 

^  tnzrender  by  William  Peare,  her  husband  (made  23rd  May,  6  James) 

^  «  cottage  with  garden,  and  |  an  acre  of  land,  caUed  The  Castle  de 

^^tyme,  and  he  gave  to  the  lord  for  a  fine  as  appears  (a). 

4tli  JyHyi  2iid  Charles  1st.  After  reciting  the  presentment  at  a  Court 
'^Id  17tli  June,  15  James,  of  the  death  of  John  Wade,  who  held  to  him 

{a)  In  this  and  all  the  subsequent  extracts,  where  the  amount  of  the 
U^e  ifl  not  stated,  it  did  not  appear  on  the  Court  RoUs. 

2  G  2 
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and  his  heirs  certain  kinds  called  SeeHnffS  and  Parker's  Broome,  ^ 
surrender  to  will  and  his  will,  whereby  he  derised  to  Elieabeth  hii  ^^■^^ 
for  life,  remainder  to  Richard  Wads  his  son  in  fee.    The  said  Ekh-  ^"^ 


^ 


Wade  was  admitted  to  the  reversion  in  fee  expectant  on  the 
said  Elizabeth  his  mother,  and  thereupon  paid  to  the  loid  a  fine. 

4th  July,  2nd  Charles  1st.  The  death  of  ESitabeik  Wade  wa 
whereupon  Gilbert  Pickett  and  Jane  his  wife  (daughter  of  Hemy 
were  admitted  to  two  crofts,  one  called  Clap  Croft,  containing  3 
and  1  rood  called  Hookers  Garden ;  3  acres  called  Patchcroft;  1 
and  1  rood  of  land,  and  1  rood  in  East  Meadow,  which  premises 
said  Jane  claimed  to  herself  and  the  heirs  of  her  body  on  the 
the  said  Mieabeih,  by  yirtue  of  the  will  of  the  said  Henry  Draper 
father,  and  was  admitted  in  tail  accordingly,  and  paid  fine  to  the 

20th  June,  3rd  Charles  1st.  The  said  Gilbert  PiekeU  and  Jane 
wife  were  admitted  to  the  said  promises  for  their  lives,  remainder  to 
heirs  of  the  said  Jane  on  their  own  surrender ;  and  they  gave  to 
lord  for  a  fine  as  appears. 

20th  Octr,  3rd  Charles  Ist.  The  said  Gilbert  Picket  and  Jane  his 
sufTertMl  a  recovery  of  and  surrendered  said  premises  to  Richard  Ei 
in  fee,  who  was  admitted  and  paid  fine. 

5th  June,  1643.  Reciting  that  Thomas  Wade  claimed  admissions 
lands  called  Masses,  Wrights  and  Etches,  under  will  of  John  Wade 
father,  and  on  death  of  Katherine  Wade  his  mother,  who  was  admii 
for  life,  22nd  April,  12th  Charles  lst»  under  will  of  said  John  Wade 
husband,  who  devised  to  said  Katherine  for  life,  and  after  death  ci 
Katherine  to  the  said  Thomas,  his  only  son;   but  if  he  died  be: 
twenty-one,  then  to  Henry  Wade^  &c.    At  this  Court-  her  death 
presented,  and  the  said  Thomas  Wade  was  admitted  puzsoant  to 
will,  and  gave  to  the  lord  for  a  fine,  as  appears  in  the  margin. 

12th  March,  1648.  Maria  Skingley  admitted  for  life  to  Coopers, 
Ulting,  containing  4  acres,  on  death  of  George  Skingley,  who  devised 
said  Maria  for  life,  remainder  to  his  son  Andrew  and  daughter  Mii 
equally,  and  give  to  the  lord  for  a  fine,  as  appeareth  on  the  head  of  t^T 
roll. 

17th  October,  1654.  The  said  Andrew  Skingley  admitted  in  fee 
Coopers  on  death  of  said  Mildred  Skingley  his  sister,  and  gave  to  " 
lord  for  a  fine  as  appeareth  on  the  head  of  this  roU. 

26th  May,  1656.   Henry  Oughan  surrendered  a  messuage  and  fi 
called  Pelhams.  35  acres,  to  the  use  of  himself  and  Frances  his  wifb 
their  lives ;  remainder  to  the  heirs  of  their  body ;  remainder  to  his 
heirs.    And  the  said  Henry  Oughan  and  wife  were  admitted  fbr 
lives  accordingly,  and  they  paid  to  the  lord  for  a  fine  as  appean^i 
the  head  of  this  roll. 

4th  April,  1665.  Appleton  Oughan,  son  and  heir  of  the  said 
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I  admitted  in  fee  on  his  death,  and  gave  to  the  lord  for  a  18G9. 

ireth  on  the  head  of  this  roll.  

nber,  1657.   Reciting  admission  in  fee  of  Richard  Wade,     The  Quekk 
7th  Charles  1st,  to  2  acres  of  meadow  and  lands  called         Lord  of 
Jknones,  containing  18  acres,  his  death  and  will  dated  17th      Woodham 
•7,  whereby  he  devised  to  EZizaheth  his  wife  for  life,  re-        ^^^j* 
his  daughters  Elizaheth  and  Mary  in  fee ;  whereupon  the 
h  his  widow  was  admitted  for  life,  and  gave  to  the  lord  for 
leareth  on  the  head  of  the  rolL 

2,  1663.  The  death  of  the  said  Elizaheth  Wade,  widow,  was 
id  the  said  Elizabeth  Wade  and  Mary  Wade,  spinsters,  were 
oopareenary,  and  gave  to  the  lord  for  a  fine  as  appeareth 
of  this  rolL 

1659.  Eliza  I^orthedge  and  John  Northedge  her  husband, 

Bakers,  fe^  containing  16  acres,  to  themselves  for  their 

iders  to  them  in  tail,  &c.,  and  were  accordingly  admitted  for 

Old  gave  to  the  lord  for  a  fine  as  appeareth  on  the  head  of 

ustf  1668.   A  common  recovery  was  suffered  by  the  said 
iffe  and  his  wife,  and  the  said  John  was  admitted  in  fee, 
the  lord  for  a  fine  as  appeareth  on  the  head  of  the  rolL 
r,  1663.  Reciting  admission  in  fee  of  Humphery  Louth,  13th 
to  a  tenement  and  three  crofts  called  Goodhews,  containing 

other  lands,  his  death  was  presented,  and  that  by  his  will 
to  Mary  his  daughter,  and  wife  of  Thomas  Skelton  for  life, 
3  Humphery  Skelton  her  son  in  fee,  whereupon  said  Mary 
admitted  for  life  and  paid  fine. 

mther,  1693.  The  said  Humphrey  Skelton  was  admitted  in 
aath  of  said  Mary  Skelton  and  his  mother,  and  paid  fine. 
mber,  1604.  Reciting  that  on  3rd  December,  20th  Charles 
h  Jordan,  widow,  was  admitted  for  life  to  divers  lands  and 
'ailed  AsJ^fields  according  to  the  will  of  her  husband, 
an.  Came  Richard  Jordan  and  Elizabeth  his  wife,  daughter 
Robert,  and  she  was  admitted  to  the  reversion  expectant  on 
the  said  Elizabeth  Jordan,  widow,  then  wife  of  John  Johnson, 
lier  and  the  heirs  of  her  body,  pursuant  to  the  will  of  her 
t  Jordan,  and  gave  for  a  fine. 
isi,  1668,   Elizabeth,  wife  of  Richard  Jorden,  and  Sarah, 

Wade,  coheiresses  of  Mary  Jorden,  their  sister,  admitted  in 
eath  of  the  said  Mary  Jorden  to  the  reversion  expectant  on 
f  EUzabeth,  relict  of  Robert  Jorden;  and  according  to  the 
aid  Robert  Jorden  their  father,  who  devised  to  Elizabeth  his 
,  remainder  to  said  Mary  Jorden  in  tail,  and  with  remainder 
M,  to  lands  in  Ulting,  and  gave  to  the  lord  for  a  fine,  as 
1  the  head  of  this  rolL 
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13th  June,  1671.  Mary,  the  wife  of  John  Weilom,  admitted  for  life 
to  a  cottage  in  Ultmg,  called  PigghaU,  tinder  surrender  by  her  former 
husband  William  Pattinson,  presented  on  15th  ApHl,  1669,  to  the  use 
of  himself  and  the  said  Mary,  his  intended  wife,  for  their  lives,  and  the 
life  of  the  survivor;  remainder  to  the  heirs  of  the  body  of  the  said  Siary 
and  William  Pattinson,  remainder  to  his  heirs,  and  she  gave  to  the  lord 
for  a  fine  as  appeareth  on  the  head  of  this  polL  43  shilliDgs. 

5th  June,  1682.  Elizabeth  Patterson  admitted  in  fee  to  said  premises 
called  Pigghall  as  only  daughter  and  heir  of  William  Patterson,  on  death 
of  said  Mary  Patterson,  without  issue  of  her  body,  and  gave  to  the  lord 
for  a  fine  as  appeareth. 

11th  May,  1669.  Reciting  death  of  Jacobus  Oughan,  seised  of  (inter 
alia)  land  called  Hatchmans,  containing  28  a.,  and  that  by  his  r^ 
dated  13th   October,   1668,  he   devised   Hatchmans   to  Elizabeik  bis 
wife  for   life,  remainder  to  Elizabeth    Oughan^  Pamell  Oughan  ^ 
Petionelte  Oughan,  the  daughters  of  Henry  Oughan,  and  their  heirs  ^^ 
ever ;  the  said  Elizabeth  Oughan,  the  widow,  was  admitted  to  hold  to 
the  said  Elizabeth  and  hor  assigns  for  and  during  the  term  of  her  nattti*^ 
life,  and  after  her  death  as  is  above  thence  limited  (inde  post  ips^^ 
Elizabeth  decessum  ut  sursum  inde  limitat)  ;  and  she  gave  to  the  ^^ 
for  a  fine  as  appeareth  on  the  head  of  the  roll.  Fined  2*. 

8th  October,  1702.  Elizabeth  Clere,  widow,  formerly  widow  oi  Jacobs 
Oughan,  on  the  16th  of  Felyruary,  1699,  surrendered  Hatchmans  to  •/*** 
Harris  in  fee  duripg  her  life,  who  was  at  this  Court  admitted  accordtD^J' 
and  the  said  John  Harris  gave  a  fine  to  the  lord. 

On  the  16th  April,  1700,  Appleton  Oughan,  son  and  heir  of  Jacc^^ 
Oughan,  who  was  son  and  heir  of  Henry  Oughan,  deceased,  wha 
the  sole  brother  of  the  said  Jacob  Oughan,  surrendered  said  premise* 
said  John  Harris  in  fee,  who  was  of  this  Court  admitted.    And  the 
John  Harris  gave  to  the  lord  for  a  fine. 

31st  July,  1688.  John  Blowers  surrendered  Seelings,  containing   ^      ' 
to  Sarah,  wife  of  William  Woodwards,  for  life ;  remainder  to  Mary  }f^'^^^^ 
wards,  an  infant  of  the  age  of  seven  years,  only  child  of  said  Wi^ 
and  Sarah,  in  fee.  The  said  Sarah  Woodwards  was  admitted  for  lif^ 
paid  fine  of 

2nd  April,  1719.  The  death  of  the  said  SaraA  Woodwards  was 
sented  and  her  daughter,  Mary,  the  wife  of  Seth  Dale,  was  admitt 
fee  and  paid  fine. 

No  amount  of  fine  marked  in  margin,  but  the 

"  fine"  appears  there. 

4th  April,  1711.  It  was  recited  that  on  the  15th  January,  1707,  J<^^^ 
Royce  and  Elizabeth  his  wife  surrendered  Sawyer's  Mead,  contain"" 
two  acres,  and  two  acres  called  Weyes,  to  the  use  of  themselves  for  I'*      ' 
remainder  to  William  Royce,  then  to  son  for  life ;  remainder  to  Se^^ 
Cotton,  his  intended  wife,  for  life ;   remainder  to  their  first  and  oth^ 
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>mi  in  tail,  whereupon  at  this  Court  the  said  John  and  Elizabeth  Boyce, 
aying  waived  their  right,  the  said  William  Royce  was  admitted  for  life 
ad  paid  his  fine. 

2l8t  May,  1751.  Robert  Royce,  son  and  heir  of  the  body  of  the  said 
ViUiam  Royce,  admitted  in  tail  and  paid  his  fine. 

19th  May,  1722.  John  Reeve  surrendered  Gonnells,  22  acres,  and 
ther  lands,  4  acres,  to  himself  for  life ;  remainder  to  Thomas  Braines 
1  fea.  The  said  John  Reeve  was  admitted  for  his  life  and  paid  fine  ; 
nd  the  said  ThoTnas  Brained  was  at  the  same  Court  separately  admitted 
y  the  reversion  in  fee  expectant  on  death  of  the  said  John  Reeve  and 
aid  fine. 

25th  Afay,  1751.  Reciting  admission  of  said  Thomas  Braines  to 
eveniion  in  fee  expectant  on  the  death  of  said  John  Reeve  and  tlio 
leath  of  said  Thomas  Braines.  John  Thomas  Braines,  his  son  and  heir, 
'US  admitted  and  paid  fine  of  20/. 

12th  October,  1724.  Thomas  Mumford  was  admitted  in  fee,  on  sur- 
&nder  of  ThoTnas  Hull,  to  a  messuage  and  9  acres  called  BurreUs,  and 
aid  fine,  and  then  surrendered  to  himself  for  life ;  remainder  to  Ann, 
is  only  daughter,  for  life ;  remainder  to  his  own  right  heirs.  The  said 
Tkomas  Mumford  and  daughter  were  both  admitted  for  life  and  paid 
leir  several  fines  on  their  several  admissions. 

29th  May,  1729.  Phillippa,  wife  of  Abraham  Heckstall,  Clerk,  was 
Imitted  in  fee  on  death  and  as  heir  of  Edward  Brooke  to  messuage  and 
ind  called  Ropers  and  5  acres  and  to  a  messuage  and  lands  called 
*ulcer8  and  to  a  tenement  and  garden  called  Bryants,  and  paid  her 
ne  20/. 

Ist  October,  1730.  The  death  of  the  said  Phillippa  Heckstall  was 
Tftaented  and  Brook  and  Phillippa  Heckstall,  son  and  daughter  of  the 
ud  Abraham  and  Phillippa,  by  their  said  father  produced  the  wiU  of  the 
aid  Edward  Brook,  who  devised  the  premises  after  death  or  second 
aarriage  of  his  said  daughter,  Phillippa,  to  the  said  Brook  and  Phillippa 
Heckstall,  who  by  their  said  father  were  admitted  in  fee  and  paid  their 
eefreral  fines  18/. 

20th  April,  1776.  The  said  Brook  Heckstall,  Clork,  was  admitted  to 
he  undivided  moiety  of  his  late  sister,  the  said  Phillippa,  of  and  in  the 
said  premises  and  paid  his  fine  10/.  2^;. 

did  June,  1738.  It  was  presented  that  Abraham  Coleman  and  Mar- 
jaret  his  wife  surrendered  5  acres  called  Cookes  and  two  parcels  called 
Bryans  and  Downs,  containing  18  acres,  to  William  Fell  and  Mary  his 
irife  for  their  lives ;  remainder  to  their  sons  in  tail  male ;  and  the  said 
WiUiam  Fell  and  wife  were  admitted  for  their  lives  and  they  paid  their 
fines,  25/. 

19th  May,  1 760.  Elizabeth  Fell,  spinster,  only  surviving  issue  of  the 
said  William  Fell  and  wife,  both  then  deceased,  was  admitted  on  their 
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deaths  to  the  before  mentioned  premises  aoeocding  to  the  limititiODicf  a 
certain  deed  of  settlement  therein  recited,  and  she  paid  fiv  aflsevu 
the  margin,  SR  4i.  6^ 

Srd  June,  1738.  Reciting  the  admission  In  1719  of  Johi  iew  to  i 
messuage  called  Bowen  and  Banks  and  then  tha  Bdl,  and  his  dcitb, 
and  that  bj  his  will  he  dcTised  to  his  brother,  WUHaM  Im$j  forHfo; 
remainder  to  his  daughter,  Mary  Ives,  in  fee.  Tha  said  WiBiambf 
was  admitted  and  paid  his  fine,  8L  ^^' 

llthilfay,  1749.  Thosaid  Afot^y/uM  was  admitted  in  fee  on  the  d«a^ 
of  her  said  father  and  paid  her  fine,  8^  ^ 

19th  May,  1760.  Reciting  admission  in  fee  of  Joshua  Nash,  26th /tf^ 
1754,  to  a  parcel  of  land  called  Etches,  and  his  death,  and  that  by  ^ 
will  he  devised  to  his  wife,  Elizabeth,  for  life ;   remainder  to  his  <''*^ 
right  heirs.  The  said  Elizabelh  ^a«A  was  admitted  for  lifb  and  paid  ^^^ 

4th <7ufy,  1796.  SamueiNash  was  admitted  in  fee  on  dsath  of 
Elizabeth  Nash  and  as  heir  of  said  Joshua  Nash  and  paid  fine^ 

16th  June,  I76a  Reciting  admission  in  fee  of  John  BowUs^  1st  4 
1742,  to  a  cottage  called  ScarbuiU,  an  acre  in  Broad  Mead,  and 
8  acres,  his  death,  and  that  bj  his  will  he  devised  ScarbuiU  to 
Mumford  for  life ;  remainder  to  her  son,  John  Harvey,  in  faa.    She 
admitted  for  life  to  Soarbutts  and  paid  fine, 

14th  September,  1803.   The  said  John  Harvey  was  admitted  in  £ 
the  death  of  said  Elizabeth  Mwmford  and  paid  fine, 

16th  June,  1768.   It  was  presented  that  the  said  John  Bowles  bjr 
will  devised  the  acre  in  Broad  Mead,  and  Sedings,  S  acres  to  John  M 
ford  for  a  term  of  fbur  years,  then  to  testator's  cousin,  WUUam 
ios  life ;   remainder  to  his  two  sons,  John  and  William,  In  fee. 
Mun^ord  and  William  Bowles  were  admitted  aecofding^,  and  tbej 
fine,  as  appears  in  the  margin,  6L  IQs,  *^ 

15th  June,  1793.  Presented  that  the  said  John  Bowles  and  W\ 
Bowles,  sons  of  said  William,  died  intestate  and  without  issue, 
Thomas  Bowles,  their  uncle  and  heir  at  law,  was  admitted  to  the  re 
sion  expectant  on  death  of  William  Bowles  the  fiither  of  and  in  the  a^ 
in  Broad  Mead  and  Seelings,  and  he  gave  to  the  lord  for  fines,  as 
&C.,  and  then  he  the  said  Thomas  Bowles  surrendered  the  said 
sion  to  his  daughter,  Ann,  wife  of  Richard  Davis,  for  life ;  remainder 
the  said  Richard  Davis  for  life ;  remainder  to  the  heirs  of  tha  survi 

fines,  5^ 

5th  September,  1799.  The  death  of  the  said  wmiam  Bowles  thefti 
was  presented  and  said  Richard  Davis  and  wife  were  admitted 
to  the  said  surrender,  and  thej  gave  to  the  lord  for  fines  bj  oom; 
as  appears,  &c  Fines  bj  com] 
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th  Moff^  1769.  Jeremiah  Bentham  surrendered  a  tenement  and  6  a. 
1  Borekame^  3  a.  called  Ponds  and  one  acre  in  Hoe  Mead  to  James 
tr  and  EUsabeth  hU  wife  for  their  lives ;  remainder  to  said  James 
ft  in  fee.  The  said  Jamts  Fisher  and  wife  were  admitted  for  their  lives 
thej  paid  their  fines  as  in  the  margin.       Fine  for  Jamts^  9/.  3^.  6<2. 

Ditto  for  Elizabeth,  41.  Us.  Qd, 

13/.  Ids, 
di  September,  1803.  James  Fisher,  who  snrviyed  his  wife,  devised  bj 
to  Robert  Hay  for  life,  &c.,  who  was  admitted,  and  he  paid  for  his  fine 
ypean,  &c  Fine,  126/. 

th  May,  1769.  Reciting  a  surrender  on  21st  Jtdy,  1760,  by  Robert 
"€  of  Bayers  Mead  and  other  lands  to  himself  for  life ;  remainder  to 
Lewis,  widow,  his  intended  wife,  for  Ufe ;  remainder  as  to  Sayers 
i  to  the  heirs  of  his  body  with  remainder  in  fee,  and  as  to  the  other 
s  to  the  heirs  of  the  said  Rose,  whereupon  the  said  Robert  Royce 
admitted  for  life,  and  his  fine  was  pardoned  because  he  was  before 
itted. 

th  May,  1782.  Robert  Royce,  who  was  admitted  in  tail,  3rd  May, 
'^  to  Sayers  Mead,  containing  2  acres,  and  two  called  Weyers  but 
all  called  Sopers,  surrendered  same  (after  recovery)  to  the  said 
Tt  Royce  for  life ;  remainder  to  his  wife  Mary  for  life ;  re- 
der  to  John  Lewis,  her  son,  in  fee.  The  said  Robert  Royce  was 
tted  for  Ufe  accordingly  and  the  fine  pardoned,  because  the  said 
wi  Royce  had  been  before  admitted. 

b  Auffust,  1794.  The  said  John  Lewis,  only  son  and  heir  of  said 
y  Royce,  was  admitted  to  the  reversion  in  fee  expectant  on  the  death 
le  said  Robert  Royce  in  the  above  and  other  lands  described  as  con- 
ng  16  acres  and  called  Parkers,  &c.  (the  said  Rose  Royce  being 
dead),  and  he  gave  to  the  lord  for  fines  as  appears,  &c. 

Fines,  20/. 
;th  Afd^r,  1790.  WiUiam  Brooks  admitted  in  fee  to  Hatchmans,  con- 
ng  28  acres,  and  three  roods  of  meadow,  and  he  gave  to  the  lord 
>  fine  as  appears,  &c.  Fine,  34/.  \2s, 

^May,  1816.  The  death  of  the  said  William  Brooks  was  presented, 
that  by  his  will  he  devised  the  said  premises  to  his  wife  Martha 
^hs  for  life.  The  said  Martha  was  admitted  for  life,  and  she  gave  to 
Old  and  lady  for  a  fine  as  appears,  &c. 

th  June,  1852.  Samuel  William  Brooks,  the  grandson  and  heir  of 
mid  William  Brooks,  was  admitted  in  fee  (upon  the  trusts  of  the 
of  the  said  William  Brooks)  on  death  of  said  Martha,  and  he  gave 
10  lord  for  a  fine  as  appears  in  the  margin.  Fine,  42/. 

dk  September,  1803.  Reciting  three  several  admissions  of  James 
er  in  fee,  viz.,  in  1763  to  a  messuage  and  lands  called  the  Fort,  and 
r  lands;  in  1765  to  a  tenement  and  three  crofb  called  Goodheus ; 
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in  17(>8  to  u  messuage  called  the  Cagik  de  Drtmg  an  admissum  on 
grant  of  the  lord  to  8  perches  of  land,  and  the  admission  of  himself 
and  Elizabeth  his  wife;  1769  to  tenement  and  6  acres  called  BorAmh 
and  other  lands,  for  their  lives ;  remainder  to  said  ^mu  Fuker  in  fee, 
and  that  said  Elizabeth  was  long  since  dead ;  and  reciting  another 
admbsion  in  fee  of  the  said  Janus  Fithtr  in  1776  to  messuage  called 
Ropers  and  other  lands,  and  his  death.  Robert  Ray  produced  his  will 
dated  Uth  July,  1797,  whereby  he  deriBed  to  his  son  in  law  the  said 
Robert  Ray  for  life,  remainder  to  trustees  for  sale.  The  said  Robert  Bsg 
was  admitted  for  life,  and  he  paid  for  his  fine  as  appears. 

Pine,m 

12th  March,  1821.  Rose  Ray,  the  widow  of  the  said  Rdtert  Rai,w 
admitted  for  life,  on  his  death  and  under  tho  will  of  the  said  Jasta 
Fisher,  her  father,  to  all  tho  aforesaid  premises,  and  she  paid  for  a  fine 
as  appears,  &c.  for  these  and  other  promises.  On  the  death  of  tbesud 
Rose  Ray  tho  trustees  also  sold  these  premises.  Fine,  35011 

for  all  the  premises. 

12tli  June,  1781.  Reciting  the  admission  in  1772  of  John  miuvifee 
to  2  acres  in  Broad  Mead,  and  in  1774  to  a  tenement  and  lands  called 
Bakers,  containing  16  acres ;  a  field  called  Lavera,  7  acres,  and  a  dos^ 
called   Collops,  11  acres;  and  reciting  his  will,  whereby  he  devised  to 
his  ^ife  Elizabeth  and   William  Symonds,  until  his  daughter  EHx^be^ 
attained  twenty-one,  then  to  her  in  tail.     The  said  Elizabeth  fFAile,  tti-^ 
widow,  was  admitted  for  such  estate  as  was  devised  to  her  by  the  sM-' 
will,  and  she  paid  her  fine.  Fine,  35^  1 

20th  May,  1801.  It  was  presented  that  the  said  Elizabeth  White, 
daughter,  having  attained  twenty-one,  married  IVilliam  WiUsher,  and  h. 
by  him  a  daughter  then  living,  aged  two  ye-ars ;  the  death  of  the 
Elizabeth  Willsher  was  also  presented,  and  the  said  WiUiom  WUldurif 
admitted  as  tenant  by  the  curtesy  of  England  on  the  death  of  his  wi 
and  he  paid  for  his  fine  as  appears  in  the  margin 

23rd  January,  1827.   The  said  William  WiUsher  surrendered  the 
premises  to  his  daughter  Martha  Ann  Willsher  and  her  assigns  dnri 
his  life,  who  was  admitted  thereto  accordingly,  and  her  fine  was  paidoD< 
such  admission  being  for  the  purpose  of  suffering  a  recovery ; 
upon  a  recovery  was  suffered  and  the  premises  were  surrendered  to 
said  William  Willsher  for  life,  remainder  to  the  said  Martha  Ann  Wil 

fee ;  and  the  said  William  Willsher  was  admitted  for  life  according^^^^ , 


ia 


in 


id 


and  his  fine  pardoned  (he  having  been  before  tenant  on  the  rolls), 
tho  said  Martha  Ann  Willsher  was  admitted  in  fee ;  subject  to  the 
interest  of  the  said  William  Willsher,  and  she  paid  for  a  fine  as  appe; 
in  the  margin.  Fine, . 

2nd  July,  1851.  Reciting  the  death  of  John  Gozzet,  who  was  adniitt---^' 
in  fee  in  1832  to  an  orchard  containing  2^  roods,  and  he  paid  a  fine 
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».,  upon  widda.  he  built  seven  cottages,  and  his  will,  dated  19th  April, 
44,  whereby  he  devised  the  said  seven  cottages  to  his  wife  Amelia  for 
3»  remainder  to  his  eight  children  in  fee  as  tenants  in  common,  where- 
on the  said  Amelia  was  admitted  for  life,  and  she  gave  to  the  lord  for 
ine  as  appears  in  the  mai^.  Fine,  30/. 

9th  Jame,  1863.  The  death  of  the  said  Amelia  Gozzet  was  presented, 
'd  her  said  eight  children  admitted  in  fee  as  tenants  in  common,  and 
ey  gave  to  the  lord  for  a  fine  as  appears  in  the  margin. 

Fine,  35/. 

9th  Juljf,  1857.  Reciting  the  admission  of  Jeremiah  Pledger  in  fee  in 
324  to  a  messuage  caUed  the  Fort,  and  divers  other  lands  and  tene- 
leots,  and  his  death,  and  wiU  dated  18th  April,  1854,  whereby  he 
''vised  to  his  son  Jeremiah  for  life,  remainder  to  his  testator's  grandson 
MfpA  AnffustuM  Pledger  ;  the  said  Jeremiah  Pledger^  the  son,  was  admitted 
'  life,  and  he  gave  to  the  lord  for  a  fine  for  such  his  estate  for  life,  as 
;>ear8  in  the  margin.  Fine,  270/. 

riie  said  Jeremiah  Pledger,  the  father,  who  was  a  purchaser,  paid  on 

admission  in  fee  a  fine  of  255/. 
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The  following  extracts  from  the  Court  Rolls  of  the 
iiior  were  adduced  in  evidence  on  the  part  of  the 
^^ecutrix  (a). 

^  ^Mhf,  4th  Charlet  Ist.  Bamabus  Ellett,  alias  Elliott,  sorrcndered  a 
^>k)exit  and  lands  called  Bakers,  containing  16  acres,  to  the  said  Bar- 
**  for  life,  remainder  to  George  EUett,  son  of  the  said  Bamabus,  and 
***ii^  of  his  body ;  remainder  to  the  right  heirs  of  the  said  Bamabus, 

^ey  were  admitted  accordingly ;  and  they  gave  to  the  lord  for  a 
**  appears,  &c. 

^^  October,  27th  Charlet  2nd,  1675.  THomas  HortenaUe  surrendered 
^  Called  Mdtsegt  and  Wrights,  containing  8  acres,  to  himself  for  life, 
^^der  to  Mary  his  daughter  in  tail,  remainder  to  Ursula,  Jocosa  and 
*"<A«,  his  other  daughters  in  fee,  whereupon  the  said  Thomas  and 
*^  irere  admitted  accordingly ;  and  the  said  Thomas  Horsenaiie  gave 
"^o  lord  as  well  for  a  fine  for  himself  the  said  Thomtu  Horsenaiie  as 

^  fine  for  the  said  Mary,  as  appeareth  on  the  head  of  the  roll. 

•  Fine,  5/. 

^3th  October,  27th  Charles  2nd,  1675.  Henry  MiUsopp  surrendered 
^<re8  of  land  called  Cookes,  2  acres  of  meadow  and  land  called  Bryans 
^^  Ihwns,  containing  18  acres,  to  the  use  of  himself  and  Katherine  his 
^  for  their  lives ;  remainder  to  the  heirs  of  the  said  Henry  for  ever. 
Iierenpon  the  said  Henry  MiUsopp  and  wife  were  admitted  accord- 


(a)  These  extracts  were  also  set  out  in  the  defendant's  evidence. 
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iugly,  and  the  said  Henry  paid  to  the  said  lord  as  well  for  a  fine  for 
himself  the  said  Htnrjf  as  for  a  fine  fi>r  the  said  Katkerim,  ss  tppean 
on  the  head  of  the  rolL  5^ 

I3th  October,  27th  Ckarlu  2nd,  1675.  EHxabeA,  wife  of  Smid 
BriekweO,  and  eldest  daughter  and  heiress  of  JBemrg  Simomdt  deeeased, 
surrendered  certain  tenements  called  LiWe  Athmtuut  i^t  to  the  nse  of 
the  said  Samuel  and  Elizabeth  for  their  lives  and  the  life  of  the  sorriTor; 
remainder  to  the  heirs  of  the  body  of  the  said  EHzabeA;  renuunda 
to  the  heirs  of  the  survivor  for  erer.  The  said  SamwA  and  EBxAA 
were  admitted  accordingly.  And  the  said  Sommt  paid  to  the  lord 
as  well  for  a  fine  for  himself  the  said  Samuel  as  fior  a  fine  for  Ae 
said  Elizabeth,  as  appears  on  the  head  of  the  roll.  [The  word  fine  is  is 
the  margin,  but  no  sum.] 

11th  /«/y,  1684.  JoJui  Stephene  surrendered  ft  messuage  and  had 
containing  18  acres  called  Aekjieide  im  UHing  to  himself  and  liny  lui 
wife  for  their  lives  and  the  life  of  the  survivor;  remainder  to  thebfin 
of  said  John, 

The  said  John  Stephene  and  wife  were  both  admitted  aceordinglj,  u>d 
they  gave  to  the  lord  for  a  fine,  as  appeareth  on  the  head  of  the  nlL 

Uth  July,  1684.  John  Stephene  and  Mary  his  wife,  late  Mary  HatAft 
surrendered  a  messuage  and  lands  containing  4  acres,  a  close  containinS 
3  acres,  5  roods  of  meadow  in  Ultiny  Mead,  |re.t  called  Celemanz,  to  t»i^ 
John  Stephens  and  wife  for  their  lives  and  life  of  survivor ;  remainder  t^ 
such  uses  as  she  should  appoint';  remainder  to  her  heirs:  both  admitUtJ^^ 
for  b'fe.  And  the  said  John  paid  to  the  lord,  as  well  for  a  fine  for  hii 
the  said  John  as  for  a  fine  for  the  said  Mary,  as  appeareth  on  the  he 
of  the  roll  Fine, 

16th  June,  1709.  The  death  was  presented  of  Mary  Beerman,  lal 
wife  of  Thomcu  Haatkr,  and  afterwards  wife  of  John  Stephene  (whom  si 
survived),  and  who  held  to  herself  and  the  said  John  Stephem  for  the^  * 
lives,  with  remainder  to  the  heirs  of  said  Mary  certain  Lands  in  Wms^ 
called  Colemans,  and  that  Sarah,  the  wife  of  John  Goodman,  was  he.^ 
next  heir ;  the  said  Sarah  Goodman  was  admitted  in  fee  and  gave  to  thfl^ 
lord  for  a  fine,  as  appears  in  the  margin. 

At  the  same  Court  the  said  John  Goodman  and  Sarah  his  wife  siff-  " 
rendered  the  said  lands  called  Calemane,  8fc.,  in  Ulting,  to  the  said  Jekn 
Goodman  for  life ;  remainder  to  the  said  Sarah  for  life ;  remainder  to 
the  heirs  of  their  bodies,  with  remainder  to  the  heirs  of  said  Scaah,  The 
said  John  Goodman  and  wifo  were  admitted  accordingly,  and  they  gave 
to  the  lord  for  a  fine  as  appears  in  the  margin. 

22nd  July,  168U.  CatheHne  MiUeop,  widow  of  Henry  MiOeop,  deceased, 
and  Charles  Mi.'hop,  only  surviving  son  and  heir  of  said  Henry  Milbflp, 
fiurrendered  5  acres  of  land  called  Cookee,  and  two  parcels  of  meadow 
land  and  lands  called  Brians  and  Downs,  containing  18  acres,  to  Fraacis 
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and  HeaUr  hia  wife  for  their  lives  and  the  life  of  the  sunrivor ; 
nainder  to  the  heirs  of  the  said  Franeit, 

Fha  said  Framcit  Coltman  and  wife  were  both  admitted  accordingly. 
maeiM  paid  a  snm  of  20/. 

B  wife  paid  a  fine  of 

)Oth  March,  1703.  It  was  presented  that  Franeit  Coleman  died  seised 
eeftain  lands  containing  5  acres,  called  Cookas,  2  parcels  of  meadow 
id  and  lands,  Bq^am  and  Downt,  containing  18  acres,  and  that  by  his 
1  lie  devised  same  to  his  son  Abraham  and  his  heirs,  who  was  admitted 
1  paid  fine,  and  then  surrendered  same  to  himself  and  Margartt  his 
fa  for  their  lives ;  remainder  to  heirs  of  said  Abraham, 
rhe  said  Abraham  and  wife  were  admitted  accordingly,  and  they  gave 
tbe  lord  for  a  fine 

19th  April,  VJ(fJ,  JamtM  Brainet  was  admitted  in  fee  to  and  afterwards 
irendered  5  acres  of  land  called  Cooket,  and  also  certain  lands  called 
rgama  and  Down$,  containing  18  acres,  to  himself  for  life ;  reminder 
'  Btnjamm  Brainu,  an  in£uit,  his  son,  for  life ;  remainder  to  the  heirs 
raaid  JSmc*. 

The  said  J€tme9  Braines  and  Benjamin  Brainet  were  both  admitted 
f  their  lives,  and  the  said  Jamet  gave  to  the  lord  for  a  fine 
7ih  June,  1718.  Reciting  the  above  admission  of  said  Jamet  Brainet 
i  Bei^amin  Brainet  they  surrendered  the  said  premises  to  the  use  of 
rtaham  Coleman  and  Mary  his  wife  in  fee,  who  were  both  admitted, 
1.  they  gave  to  the  lord  for  their  several  fines  as  appears,  &c. 
KXh  March,  1753.  Reciting  admission  29th  December,  1719,  of  Sir 
Bv^^t  Mertint,  Knt,  Ann  Mertint,  Philadelphia  Mertint  and  George 
v'tfM,  in  fee  to  lands  called  Hubbardt  Admondt,  ^.    In  trust  for  Sir 
^■yt  Mertint  for  life ;  remainder  to  his  heirs.    Also  reciting  his  wiU 
^veby  he  devised  the  said  premises  to  the  said  Ann  his  daughter  for 
»  lemainder  to  the  said  Philadelphia  and  George  His  son  and  daughter 
^^Hft  for  the  heirs  of  the  body  of  the  said  Ann,    And  also  redting 
marriage  of  the  said  Ann  with  Joteph  Hagward,  and  settlement  on 
'^^  marriage  and  his  death,  and  birth  of  a  son  named  Thomat,    At 
^  Court  the  said  Ann  ffagward  surrendered  the  said  premises  to  the 
^  of  herself  for  life ;  remainder  to  her  said  son  Thomat  in  taiL     And 
^  laid  Ann  and  Thomat  were  admitted  accordingly.    And  they  paid  a 
^  for  the  admission  of  the  said  Thomat  as  in  the  margin. 

52/.  \0s. 
3lie  said  Ann  and  Thomat  afterwards  suffered  a  recovery  and  sur- 
^Atnd  to  the  said  Ann  for  her  life ;  remainder  to  the  said  Thomat  for 
e;  remainder  to  the  heirs  of  the  survivor. 

The  said  Ann  and  I%amat  were  each  admitted  for  Ufe,  and  fine 
idoned. 

20th  October,  1763.  The  said  Thomat  Hagward  and  wife  surrendered 
Smtannah  Wett  in  fee,  who  was  admitted  and  paid  fine.  IQOL 
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2nd  /tme,  1732.  Mary  Coe,  an  in^mt  of  the  age  of  nme  yeoB,  vu 
admitted  in  fco,  as  daughter  and  heir  of  7%omaM  Coe,  to  a  tenement  ind 
one  acre  of  land  called  Sopen  or  BuUen,  a  close  called  Broo^fiM  jpc 
and  paid  her  fine.  13^  14i. 

24th  June,  1754.  It  was  presented  that  the  said  Marf  Cot  lad 
surrendered  the  said  premises  to  WiUiam  Ghoer,  her  intended  husbud, 
for  life ;  remainder  to  said  Mary  Cm  for  life ;  remainder  on  dpfiuilt  of 
appointment  to  their  children  in  tail ;  remainder  to  her  own  ri^t  ban. 
The  said  WiUiam  Ghner  and  Mary  his  wife  were  admitted  for  lift^  and 
he  paid  a  fine  for  the  admission  of  him  the  said  JftOiam, 

Flne,lW.I2f.&2. 

30th  May,  1772.  It  was  presented  that  the  said  Mary  Ghoer,  thco 
a  widow,  had  surrendered  the  said  premises  to  Geory  Bf  in  fee,  who 
was  admitted  and  paid  his  fine.  line,  12/.  12i. 

12th  May,  1821.  Reciting  admission  of  Hthtri  Ray  in  fee,  in  175^  to 
a  messuage  called  GvnndU,  22  acres,  and  a  meadow  containing  4  aera 
in  1783,  to  a  tenement  called  Whights,  H  acres  &c.,  and  in  1793^  to  a 
messuage  and  1^  acres  called  Sopert,  &c,  and  presenting  his  death; 
and  that  by  his  will  dated  30th  December,  1819,  he  devised  same  to  hia 
wife  Rote  Ray  for  life.    The  said  Rote  Ray  was  admitted  for  life,  ao^ 
she  gave  to  the  lord  for  a  fine  as  appears  &c    And  at  the  same  Coar^ 
she  was  admitted  for  life  under  the  will  of  Jamee  Fieher  to  other  land^^  ' 
and  she  paid  for  a  fine  as  appears.  See  fine  belo^^* 

The  said  Rote  Ray  died  in  October,  1821,  and  on  her  death 
trustees,  under  the  will  of  Jamet  Fieher,  sold  the  estates  pursuant  to 
directions  in  his  will,  and  the  purchasers  were  admitted  in  fee  and 
their  fines.  Fine,  350^.  for  all  the  pi 

A  witness,  named  Mary  on  deposed  that  he  had  beei^' 
clerk  in  the  steward's  office  for  about  thirty  years,  an5^ 
was  acquainted  with  the  customs  of  the  manor.    ThatJ^ 
on  the  admission  of  a  tenant  for  life  the  custom  was  ^ 
to  demand  and  receive  a  full  fine ;  and  on  the  admission 
of  the  remainderman  after  the  death  of  the  tenant  for 
life  another   full   fine  from   him,   and  he  knew  two 
instances  in  which  such  fines  had  been  paid  (a).     But 
if  the  tenant  for  life  and  remainderman  were  admitted 
at  the  same  time,  a  full  fine  was  taken  from  the  tenant 


(a)  Ho  referred  to  the  admissions  of  Martha  Brooke  and  Sammet 
WiHiam  Brooke,  ante,  p.  447,  and  the  admissions  of  Amelia  Gozzet  anil 
her  children,  ante,  p.  449. 
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life  and  a  half  fine  only  from  the  remainderman. 
suaailar  custom  prevailed  in  most  manors  in  the 
ghbonrhood.  On  cross-examination  he  stated  that 
did  not  know  of  any  custom  or  usage  in  manors  to 
lOftion  the  full  fine  between  the  tenant  for  life  and 
oainderman.  That  the  first  time  he  had  occasion 
sxamine  the  court  rolls  of  this  manor  was  about  the 
r  18S9>  and  from  that  examination  he  formed  his 
Dion  as  to  the  fines  payable  by  a  tenant  for  life  and 
lainderman. 
He  steward  of  the  manor,  John  fVilUam  Wilson,  who 

appointed  in  1862^  also  deposed  that  there  was 
it  a  custom  in  the  manor. 
%e  Court  were  at  liberty  to  draw  any  inference  of 

which  in  their  opinion  a  jury  ought  to  have  drawn, 
"he  question  for  the  opinion  of  the  Court  was,  whether 
alleged  custom  was  affirmatively  proved  on  the  part 
he  defendants. 

^e  case  was  ai^ed  in  Hilary  Term,  {January  27, 
and  30),  before  Cocrburn  C.  J.,  Mellor  J.  and 
ins  J. 
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^urktane,  for  the  prosecutrix. — The  title  of  the  prose- 

rix  being  undisputed,  the  lord  of  the  manor  is  not 

ified  in  refusing  to  admit  her.     The  admittance  of 

enant  for  life  or  years  is  the  admittance  of  all  in 

lainder,   for  the  particular  limitation   and  the  re- 

inders  form  but  one  estate  in  law :  1  fVatk.  Cop.  837, 

ed,  Scriven  Cop,  202,  6th  ed.     And  if  the  tenant 

life  or  years  has  paid  on  his  admission  a  full  fine, 

lord  cannot  claim  another  fine  from  any  tenant  in 

lainder :  1  JVatk.  Cop.  359,  4th  ed.,  Scriv.  Cop.  227, 

ed.    But  it  is  alleged  that  in  this  manor  there  is 

pecial  custom  that,  notwithstanding  a  tenant  for  life 
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1860.        has  been  admitted  and  paid  a  full  fine,  on  his  death  the 
Tbo  QuEEM     tenant  in  remainder  must  be  admitted  and  pay  another 
Lord  of       full  ^6*     Here  the  tenant  in  remainder,  in  respect  d 
Walter      whom  this  fine  is  claimed,  died  nearly  twenty  yean 
^^^^'*       ago ;  so  that,  if  the  case  depended  on  the  common  kw, 
even  if  the  alleged  custom  prevailed,  the  lord  would 
have  no  right  to  a  fine,  because  a  copyhold  fiue  cannot 
be  due  until  admission :  1  fVatk.  Cop.  828,  846,  4th  ed., 
Scriv.  Cop.  216,  5th  ed.     It  will  be  contended  that, 
inasmuch  as  the  prosecutrix  is  entitled  to  this  copyhold 
estate  under  the  will  of  the  remainderman,  the  lord  hai 
a  right  under  the  second  proviso  of  the  4th  section  of  the 
Statute  of  Wills,  7  ^.  4  &  1  Vict.  c.  26.,  to  refuse  to  admit 
her  unless  she  pays  the  fine  which  he  alleges  would  have 
become  due  by  the  custom  fh>m  the  remainderman,  if 
the  lord  had  compelled  his  admission  twenty  years  ago. 
The  4th  section,  however,  is  not  an  independent  enact- 
ment, but  comes  by  way  of  proviso  on  sect.  8 ;  and  in 
order  to  understand  that  section  it  is  necessary  to  con« 
sider  its  object  and  the  state  of  the  law  at  the  time  the 
statute  passed.     The  8rd  section  begins  hj  giving  a 
general  power  to  every  person  to  devise  all  real  and  per« 
Bonal  estate ;  and  proceeds  to  deal  specially  with  copy- 
hold  estate  and  the  disabilities  which  then  attended  a 
devise  of  it.    When  the  statute  passed,  an  heir  could 
not  devise  before  his  admittance,  "  for  he  has  more  than 
an  equity :"  1  Walk.  Cop.  128,  4th  ed.,  Scrio.  Cop.  176, 
5th  ed.  (a).    Neither  could  a  devisee :    Wainewrigkt  v. 
Elw€ll{b).     [He  also  cited  Smith  v.  Trigga  (c).  Doe  d. 
Vernon  v.  Vernon  (d),  Phillips  v.  Phillips  («).]     The  3rd 

(a)  But  see  contra  Right  d.  Taylor  v.  Bankf,  ^B.^  Ad.G(A\  King  t. 
Turner, on  apjpeal,  1  My, ^  JC  456;  Doe^. Perry  t.WHsoh,  ^A^^E, 321. 
{b)  1  Madd,  C27.  (c)  1  Str.  487.  490. 

{d)  7  East  8.  (e)  \  M.  ^  K.  049.  CM. 
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aection  removed  those  disabilities  and  enabled  an  heir 
of  a  devisee  to  devise  although  not  admitted.  But,  as 
the  obvious  effect  of  that  would  be  to  deprive  the  lord 
of  his  fine  on  admission  and  the  steward  of  his  fees, 
the  4th  section  provides  that  where  the  testator  shall 
not  have  been  admitted  no  person  claiming  to  be  entitled 
.  to  the  estate  in  consequence  of  his  will  shall  be  entitled 
to  be  admitted,  except  on  payment  of  all  fees,  fine,  and 
•nms  of  money  as  would  have  been  due  in  respect  of 
the  admittance  of  the  testator.  It  is  doubtful  whether 
Aat  enactment  has  any  application  to  a  remainderman, 
because  he  is  admitted  by  the  admission  of  the  tenant 
for  life;  but,  assuming  that  the  enactment  applies,  the 
lord,  in  order  to  justify  his  refusal  to  admit  the  prose- 
entrix  unless  she  pays  the  fine  which  he  alleges  would 
Iiave  been  due  on  the  admission  of  the  remainderman, 
most  adduce  positive  proof  of  a  custom  so  utterly  at 
▼arianoe  with  the  common  law  that  the  admission  of 
the  tenant  for  life  is  in  no  sense  the  admission  of  the 
remainderman. 

Then  comes  the  question  whether  there  is  affirmative 
evidence  of  such  a  custom.  The  facts  and  documentary 
evidence  are  almost  identical  with  those  in  the  case  of 
The  Dean  and  Chapter  of  Ely  v.  Caldecot  (a),  and  there 
is  the  same  absence  of  any  evidence  of  reputation  or 
declarations  by  deceased  tenants  of  the  manor  as  to  any 
soch  custom.  Indeed,  the  principal  difference  between 
the  cases  is,  that  in  The  Dean  and  Chapter  of  Ely  v. 
Caldecot  the  remainderman  had  been  admitted,  so  that 
if  the  alleged  custom  prevailed,  the  fine  was  due  at 
common  law :  here  the  lord  cannot  obtain  the  fine  unless 
he  proves  a  special  custom  bringing  the  case  within  stat. 

(fl)  8  5%.  439;  IM.^Sc,  633. 
VOL.    X.  2    H  B.    &   S. 
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7  ir.  4  &  1  Vict.  c.  26.  Entries  on  the  court  rolls  of  the 
admission  of  a  tenant  for  life  and  of  a  fine  paid  by  him, 
and  that  the  remainderman  was  admitted  after  his  dealh 
and  also  paid  a  fine^  are  not  of  themselves  saffident  to 
prove  the  alleged  custom^  becaose  the  lord  may  either 
assess  the  full  fine  on  the  tenant  for  life  or  apportion  it 
between  him  and  the  remainderman ;  Serw.  Cop.  227, 
5th  ed. ;  and  it  is  consistent  with  such  entries  that  there 
was  an  apportionment  In  1  fFatk.  Cap.  859-60,  4th 
ed.,  it  is  said  that  "  the  best  and  most  equitable  mode 
is  to  assess  the  fine  on  the  admission  of  the  parti- 
cular tenant,  and  to  proportion  it  to  the  interests  of  the 
several  claimants.'^  Here  the  steward's  clerk  deposes 
that  this  custom  prevails  in  most  manors  in  the  neigh- 
bourhood ;  but  the  customs  in  one  manor  are  not 
admissible  to  prove  the  customs  in  another  manor,  unless 
it  is  shewn  that  they  had  a  common  origin ;  The  Duke 
of  Somerset  v.  France  (a),  Doe  d.  Beebee  v.  Parker^  per 
Lord  Kenyon  (b),  Tlie  Marquis  of  Anglesey  v.  Lord 
Hatherton  (c).  [^CocKburn  C.  J.  As  the  lord  sets  up  a 
custom  which  is  an  exception  to  the  general  law  the 
burden  of  proof  is  on  him.] 
The  Court  then  called  on 


Brown  (with  whom  was  JVoolleii),  for  the  defendants. 
— It  is  conceded  that,  by  the  general  law,  the  admisdoQ 
of  a  tenant  for  life  is  the  admission  of  all  in  remainder ; 
but  there  may  be  a  special  custom  for  a  tenant  for  life 
and  remainderman  to  be  admitted  separately  and  each 
to  pay  on  his  admission  a  full  fine.  In  Doe  d.  WhU' 
bread  v.  Jenney  (d)  such  a  custom  was  held  good. 
[IJayes  J.     There  the  jury  found  the  existence  of  the 


(a)  1  Str.  654. 

(c)  10  Af.  cj-  W.  218. 


(//)  5  T.  /?.  26. 30. 

(rf)  5  EaH  522. 531.  532. 
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cnstoni.]  In  Richardson  v.  Kensit  (a)  a  similar  custom 
was  proved  by  the  entries  on  the  court  rolls.  There 
Tmdal  C.  J.^  in  delivering  the  judgment  of  the  Court, 
said,  **  We  cannot  entertain  any  doubt  but  that,  by  the 
custom  of  this  manor,  a  fine  is  due  on  the  admittance  of 
a  remainderman,  whether  he  pray  his  admittance,  and 
is  admitted  at  the  same  time  as  the  tenant  of  the  par- 
ticular estate,  or  whether  his  admittance  take  place 
during  the  continuance  of  such  estate/'  Here  the 
steward  and  his  clerk  depose  that  such  a  custom 
alwajrs  prevailed  in  this  manor,  and  the  latter  refers 
to  instances  within  his  own  knowledge.  The  evidence 
is  such  that  the  Court  may  infer  from  it  the  existence 
of  such  a  custom ;  Hanmer  v.  Chance,  per  Lord  WesU 
bury  (ft).  [Hayes  J.  In  Scriv.  Cop.,  p.  228,  5th  ed., 
it  is  laid  down  that  very  clear  evidence  is  requisite  to 
establish  such  a  custom.]  Amongst  the  extracts  from 
the  court  rolls,  where  the  estate  is  devised,  there  are 
repeated  instances  of  the  admission  of  a  tenant  for  life 
and  a  fiiie  paid  by  him,  and  the  admission  of  the  re- 
mainderman and  a  fine  paid  by  him.  So  where  the 
tenant  surrendered  the  estate  to  the  use  of  himself 
for  life,  with  remainder  over,  and  an  ultimate  remainder 
to  his  heirs,  he  is  admitted  for  life  and  pays  a  fine,  and 
his  heir  is  afterwards  admitted  and  pays  a  fine.  [He 
then  referred  to  the  extracts  from  the  court  rolls.] 
Hoare  v.  WUson  (c)  recognises  such  a  custom.  It  is 
argued  that  a  copyhold  fine  is  not  due  until  admittance, 
and  therefore  no  fine  was  payable  by  the  remainderman ; 
but  he,  not  having  surrendered  to  the  use  of  his  will. 
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{a)  6  Jf.  #  (?.  485.  494;  6  Scott  N,  R.  419.  443-4. 

(A)  34  L.  J.  Chanc.  413.  417. 

(r)  10  A.  j-  E.  :J45,  note  to  Wilson  v.  Hoare. 
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could  not  devise  the  estate  except  under  stat.  7  ^.  4  & 
1  Vict  c,  26.9  Aiicl  therefore  his  devisee  takes  the  estate 
subject  to  its  provisions.  The  prosecutrix  has  not  de- 
murred to  the  return  to  the  mandamus  but  has  taken 
issue  on  it.  {^Cockbum  C.  J.  She  is  now  called  upon 
to  pay  the  fine  out  of  her  estate,  whereas  if  the  lord  had 
compelled  the  testator  to  be  admitted,  the  fine  would 
have  been  paid  out  of  his  estate.] 


Hurkione^  in  reply. — ^There  is  no  sufficient  evidence  of 
the  alleged  custom.  ^Cockbum  C.  J.  Supposing  stat 
7  ^^  4  &  I  Vict.  c.  26.  does  not  apply,  what  right  has 
the  prosecutrix  to  be  admitted?]  She  has  been  in 
receipt  of  the  rents  and  profits  for  nearly  twenty  years, 
so  that  she  is  primfi  facie  owner  in  fee.  [CbcAAtim  C.  J. 
In  order  to  compel  the  lord  to  admit  her  she  must  prove 
her  title.  She  produces  the  will  of  the  remainderman 
under  whom  she  claims.  Stat  7  i^.  4  &  1  VtcL  c.  26. 
gave  the  remainderman  power  to  make  that  will,  then  if 
the  prosecutrix  claims  under  that  power  she  must  take 
subject  to  the  provisions  of  the  Act]  The  condition 
in  the  Act  is  the  payment  of  the  fine  which  would  have 
been  due  in  respect  of  the  admission  of  the  remainder- 
man. No  such  fine  could  be  due  unless  a  custom  pre- 
vailed of  such  a  nature  that  the  remainderman  could 
not  devise  the  estate  because  he  had  never  been  admit- 
ted. The  question,  therefore,  resolves  itself  into  this,  is 
there  affirmative  evidence  of  such  a  custom?  Tke 
Dean  and  Chapter  of  Ely  v.  Caldecot  (a)  is  an  express 
authority  that  there  is  not.  Hanmer  v.  Chance  {b)  has 
no  application.  There  the  only  question  was,  whe- 
ther it  was  necessary  to  prove  an  enjoyment  of  the 


(a)  %Bing.  439;  1  Af.  #  i&.  633. 
(6)  34  L.  J.  Chanc.  413. 
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alleged  castomary  right  for  the  period  required  by  the 
Preecription  Act^  2  &  3  W.  4.  c.  71.  In  the  absence 
of  evidence  of  reputation  and  declarations  by  deceased 
tenants^  the  existence  of  the  custom  must  be  determined 
hy  the  entries  on  the  court  rolls.  Those  entries  con- 
sist of  three  distinct  classes  with  one  exception : 
firsts  a  tenancy  for  life,  and  remainder  in  fee,  created  by 
will ;  secondly,  similar  limitations  created  by  surrender ; 
and,  thirdly,  admissions  to  the  reversion  expectant  on 
the  death  of  the  tenant  for  life.  The  exception  is  the 
admission  of  a  tenant  by  the  curtesy  of  England  {a). 
But  that  entry  tends  to  disprove  the  alleged  custom, 
because  there  the  tenant  for  years  was  alone  admitted, 
aud  that  admission  must  have  operated  as  the  admission 
of  the  tenant  in  remainder,  for  her  husband,  upon  her 
death,  is  admitted  tenant  by  the  curtesy,  and  in  order 
to  make  a  husband  tenant  by  the  curtesy  the  wife  must 
be  seised  of  an  absolute  indefeasible  estate  in  fee  simple 
or  fee  tail;  Litt.,  sects.  35,  52,  2  Bl  Comm.  126.  The 
third  class  of  entries  has  no  bearing  on  the  present  case, 
for  it  may  well  be  that  a  reversioner,  wishing  to  sell  his 
interest  before  the  death  of  the  tenant  for  life,  must  first 
be  admitted ;  1  WatL  Cop.  348,  4th  ed.  There  was  a 
similar  entry  in  The  Dean  and  Chapter  of  Ely  v.  Calde- 
cot  (&),  and  the  Court,  referring  to  it,  said  (c), "  The  former 
is  inapplicable  to  the  present  question,  for  the  special 
custom,  if  any,  which  it  is  calculated  to  establish,  is  not  the 
one  now  relied  on  by  the  plaintifis.^'  The  second  class  of 
entries  affords  numerous  instances  of  the  admission  of  a 
ta^ant  for  life  operating  as  the  admission  of  those  in 


1869. 
TlieQusni 

V. 
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WOODBAM 

Waltke 

Manor. 


(a)  The  ease  of  WiUiam  WilUher,  the  husband  of  Elizabeth  White, 
ante,  p.  448. 
{h)  8  Bing,  439 ;  1  ilf.  #  &•.  633. 
(r)  8  Bing.  450;  1  A^ ^f  iSr.  644. 
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1869.        remainder.    But  the  ]imitatioiis  in  those  entries  are 
TheQusn    governed  by  the  rule  in  SheUej^s  Ctue  (a),  which  applieB 

Wof  ^  copyholds;  2  Jar.  WUls  308,  8rd  ed.,  citing  Bmdyi. 
^iT«  GreenMlaU  (i) ;  and  the  hdr,  to  whom  the  nltimate 
remainder  in  fee  is  limited,  is  not  admitted  as  a  remain- 
derman but  as  hdr  by  descent,  the  ancestor  taking  by 
force  of  the  mle  in  8heBe^$  Cate  a  complete  estate  in 
fee  simple,  the  same  as  if  the  limitation  had  been  to  him 
and  his  heirs.  The  first  class  of  entries  is  alone  strictly 
applicable.  But  in  the  absence  of  affirmative  evidence 
that  a  full  fine  was  paid  by  the  tenant  for  life  on  Ids 
admission  and  that  another  full  fine  was  paid  by  the 
remainderman  on  his  admission,  the  presumption  is  that 
in  all  these  instances  the  fine  was  apportioned  between 
the  tenant  for  life  and  the  remainderman.  That  view  is 
supported  by  the  entries  of  the  admission  of  the  tenant 
for  life  and  the  remainderman  at  the  same  time,  and 
only  one  fine  paid  in  respect  of  both  admissions  (c). 

Cur,  adv.  vult 

The  judgment  of  the  Court  was  now  delivered  by 

Hayes  J.  The  question  in  this  case  related  to  an 
alleged  special  custom  for  the  payment  of  a  fuU  fine  by 
a  tenant  in  remainder  after  the  admittance  of  the  pre- 
vious tenant  for  life  and  the  payment  of  a  full  fine  by 
such  particular  tenant 

The  tenant  in  remainder  in  respect  of  whose  estate 
the  fine  is  claimed  was  not  the  prosecutrix  herself  bnt 
her  deceased  husband,  Frederick-  JMantel  BeyfioldSf  who 

(a)  1  Co.  93  b,  104  a,  (b)  1  Sir.  445. 

(c)  See  admissions  oi  Barnabus  EUeti,  Tho/nojt  HorsenaiU^  Henry  uni 
Katherinc  Milhoj^p^  Samueland  Elizabeth  BrichreU.  ante,  pp.  449,  450. 
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by  his  will  devised  a  copyhold  estate  in  the  manor  of 
Woodham  Walter,  in  the  county  of  Essex,  to  the  pro- 
secntrix  for  life^  with  remainders  over.  The  testator  had 
derived  his  estate  under  the  will  of  Frederick  Reynolds, 
who  was  formerly  seised  in  fee  of  the  property  and 
devised  it  to  his  wife^  Elizabeth  Reynolds,  for  life^  with 
remainder  to  Frederick  Mansel  Reynolds  in  fee.  After 
the  death  of  Frederick  Reynolds,  Elizabeth^  hiswidow^  was 
admitted  for  her  life  according  to  the  will  of  Frederick 
Reynolds,  and  paid  a  full  fine  to  the  amount  of  a  fine 
payable  by  a  tenant  in  fee,  being  two  years  improved 
value.  And  upon  her  death  Frederick  Mansel  Reynolds^ 
the  devisee  in  remainder,  entered  into  possession  of  the 
copyhold  property,  but  died,  after  having  made  his  will 
as  above  mentioned,  without  ever  having  been  admitted 
or  -having  paid  any  fine. 

Some  time  after  the  death  of  Frederick  Mansel  Rey- 
noUs  the  prosecutrix  applied  to  be  admitted,  but  the 
defendants  refused  to  admit  her  except  on  the  previous 
payment  of  a  full  fine,  which  they  contended  would  have 
been  due  and  payable  by  the  special  custom  of  the 
manor  in  respect  of  the  estate  of  Frederick  Mansel 
Reynolds,  if  he  had  been  admitted,  and  the  payment  of 
which  they  claimed  as  a  condition  precedent  to  the 
admittance  of  the  prosecutrix  under  the  Statute  of 
Wills,  7  »^.  4&  1  Vict.  c.  2&  s.  4. 

The  prosecutrix  refused  to  pay  the  fine,  and  obtained 
a  writ  of  mandamus  requiring  the  defendants  to  admit 
her,  and,  the  defendants  having  by  their  return  set  forth 
the  alleged  custom  in  justification  of  their  refusal,  it  was 
eventually  agreed  that  the  facts  and  evidence  should  be 
stated  in  a  special  case,  whereby  it  was  referred  to  the 
Court  to  determine  whether  upon  the  evidence  the  cus- 
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torn  was  affirmatively  proved,  and  whether,  if  proved,  it 
was  good  in  law. 

The  case  was  elaborately  and  ably  argued  before  v 
last  Term,  and  we  expressed  on  that  occasion  onr 
opinion  that  no  reasonable  doubt  could  be  entertained 
of  the  validity  of  the  custom,  if  proved.  •  CSuatoms  very 
similar  were  established  in  Doe  d*  Whttbready.  Jemiejf{(a) 
and  in  Biehardion  v.  Kentii  (b).  And  a  custom  identical 
with  the  present  was  considered  by  the  Court  of  Com- 
mon Pleas  to  be  valid  in  the  case  of  The  Dean  and  QUqh 
ter  of  Ely  v.  Caldecot(ey  Indeed  the  learned  counsel 
for  the  prosecutrix  ultimately  abandoned  the  point.  And 
therefore  the  sole  question  for  our  decision  appears  to  be^ 
whether  the  evidence  set  forth  in  the  special  case  does 
or  does  not  affirmatively  establish  the  allied  custom. 

This  question  is  of  the  same  nature  as  that  whidi 
arose  and  was  decided  in  the  case  last  mentioned,  which 
80  closely  resembles  the  present,  both  in  its  leading 
features  and  details,  that  it  was  strongly  pressed  on  U8 
by  the  counsel  for  the  prosecutrix  as  conclusive  in  her 
favour.  The  custom  contended  for  in  that  case  was  the 
same  as  in  the  present.  The  main  evidence  there  con- 
sisted, as  in  this  ease,  of  the  entries  from  the  court  rolls. 
The  parol  testimony  in  that  case  was  given  by  the 
steward  as  here  it  is  given  by  the  steward  and  his 
clerk.  In  both  cases  the  knowledge  of  the  witnesses 
appears  to  have  been  derived  almost  entirely  from 
the  rolls,  except  as  to  two  or  three  allied  modem 
instances  of  the  custom  within  the  recollection  of  the 
witnesses ;  and  in  each  case  there  is  the  same  absence  of 
any  distinct  evidence  of  reputation  and  declarations  of 

(a)  5  East  522.  (b)  6  Scott  N,  7?.  419 ;  6  Af.  ^  G.  485. 

(r)  8  nwff.  431);  1  itf .  ^  &.  633. 
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any  distinct  costom  of  the  manor.  The  principal^  if  not 
the  only  difference  between  the  cases  is  that  the  extracts 
from  the  court  rolls  are  much  more  numerous  here ;  but 
this  difference  is  more  apparent  than  real^  for  many  of 
the  entries  here  are  of  doubtful  application,  many  are 
cases  of  the  admittances  of  heirs  of  the  reversioner  and 
not  of  tenants  in  remainder,  and  ^re  inapplicable.  And 
the  learned  counsel  for  the  defendants  was  eventually 
obliged  to  place  his  reliance  on  a  very  limited  number 
if  entries  as  reliable  instances  in  support  of  the  custom. 
After  a  careful  examination  of  the  evidence^in  the  present 
tue,  having  regard  to  the  principles  laid  down  in  the  well 
oonaidered  judgment  of  the  Court  in  the  case  referred 
to^  we  have  found  ourselves  unable  to  distinguish  the 
present  case  from  that  upon  any  substantial  ground  and 
are  of  opinion  that  the  special  custom  is  not  affirmatively 


Before  adverting  particularly  to  the  evidence  Yiow 
before  us,  it  will  be  proper  to  refer  to  the  judgment  of 
the  Court  as  delivered  by  Tindal  C.  J.  in  the  case  we 
have  been  considering  (a).  After  referring  to  the  facts 
of  that  case,  which  were  precisely  the  same  as  here, 
namely,  that  the  tenant  for  life  had  been  admitted  and 
had  paid  a  full  fine  of  two  years  improved  value,  and 
that  the  claim  was  for  another  full  fine  from  the  tenant 
in  remainder,  he  observes  upon  the  necessity  of  proving 
a  qpecial  custom  to  establish  such  a  claim,  and  notices 
some  of  the  leading  authorities  which  establish  this 
principle,  and  prove  that  in  the  absence  of  such  special 
custom  the  admittance  of  the  particular  tenant  is  the 
admittance  of  the  remainderman,  and  that  no  second 
fine  is  due.     He  then  proceeds  to  notice  a  distinction  of 

(a)  8  Bing.  447-8 ;  1  M.  cf-  8c.  G42-;j. 
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great  importance  between  the  right  to  a  second  foil  be, 
requiring  a  special  cnstom  to  support  it,  and  the  practitt 
of  apportioning  a  fine  between  the  particular  tenant  mi 
the  remaindennan,  which,  according  to  the  cases  wai 
text  writers,  appears  to  have  been  common  and  requiidi 
no  special  custom ;  and  he  observes  on  the  oonfusiaii 
that  has  arisen  on  this  subject  by  reason  of  the  same 
word  '^fine''  having  been  sometimes  applied  by  Judges 
to  a  full  fine,  and  at  other  times  to  an  apportioned  psrt 
of  a  full  fine.    On  this  point  he  especially  refers  to  what 
is  said  by  Lord  Hale  in  Blachbume  ▼•   Graves  {a)  in 
regard  to  this  distinction,  vis.,  that  ^*  if  a  fine  be 
sed  for  the  whole  estate,  there  is  an  end  of  the 
but  if  a  fine  be  assessed  only  for  a  particular  estate,  the 
lord  ought   to  have  another.''    And  he  proceeds  to 
shew  how  this  explains  all  the  admittances  found  in  the 
statement  of  the  case,  and  examines  them  in  detail  for 
this  purpose,  upon  the  supposition  that  the  steward  of  a 
manor  in  recording  fines  would  be  at  the  least  as  likely 
to  fall  into  the  same  ambiguity  as  to   full  fines  and 
apportioned  fines  as  the  Judges  in  deciding  cases.    The 
Lord  Chief  Justice  then  proceeds  to  notice  a  number  of 
entries  of  admittances  in  the  special  case  before  him  (b), 
which  precisely  correspond  with  a  great  number  of 
entries  in  the  present  case,  in  which  the  tenants  for  life 
are  first  stated  to  have  been  admitted  and  paid  a  fine, 
and  afterwards  a  similar  statement  is  made  as  to  a 
tenant  in  remainder  being  admitted  and  having  paid  a 
fine,  but  without  any  statement  of  the  amount  of  the 
fine  in  cither  case,  or  anything  to  prove  that  it  was  a  fall 


(rt)  1  Mod,  120;  S.  C,  nom.  Batnwre  v.  Gravts,  1  Vent  260. 
(6)  8  Bimj.  449-50;  1  M.  #  &.  643-5. 
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fine.  Such  entries^  he  observes,  are  quite  consistent 
with  the  payment  of  fines  only  in  respect  of  their 
nqiective  particular  estates,  or,  in  other  words,  appor- 
tioned fines,  and  holds  that  they  are  insufficient  to 
eitaUish  the  alleged  custom  for  the  payment  of  two  full 
fines.  It  appears  to  us  that  upon  the  same  principle  we 
ave  bound  to  reject  all  the  similar  entries  in  the  rolls 
now  before  us  as  evidence  to  support  the  like  custom 
here. 

It  was  contended  before  us  that  when  a  copyhold 
taant  was  stated  to  have  paid  a  fine  the  inference  of 
law  was  that  he  paid  a  full  fine.  But  the  same  argu- 
ment was  used  in  the  former  case  before  the  Court  of 
Common  Pleas,  who,  as  we  have  seen,  held  that  equivocal 
entries  which  might  mean  either  a  full  fine  or  an  appor- 
tioned fine  were  not  legitimate  proof  to  establish  a 
custom  for  the  payment  of  the  former.  It  appears  to 
ns  to  be  equally  clear  that  the  same  principle  must 
qpply  to  entries  in  which  the  amount  of  the  fines  paid 
by  the  particular  tenant  and  remainderman  are  men- 
tioned, but  without  anything  being  stated  in  the  rolls  to 
shew  that  they  were  full  fines,  or  any  other  evidence 
being  adduced  to  establish  this  point.  Such  entries  are 
in  effect  just  as  equivocal  as  those  in  which  no  amounts 
are  mentioned,  and  must  therefore,  as  we  think,  follow 
the  same  rule.  And,  if  this  be  so,  it  will  dispose  of 
almost  all  the  entries  stated  in  the  case,  except  the  two 
or  three  comparatively  recent  entries  as  to  which  some 
evidence  was  given  by  the  steward,  or  his  clerk,  that  the 
fines  were  full  fines. 

The  instances  referred  to  are  those  o{  Martha  Brooks  and 
Samuel  WUUam  Brooks,  who  were  respectively  admitted 
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in  1816  and  1852,  and  the  caae  of  the  GozzeU,  ik 

were  admitted  in  1851  and  1868.  As  to  Martha  Broia, 

it  is  obaenrable  that  it  does  not  appear  what  amoank  d 

fine  she  paid,  nor  whether  it  was  a  fall  fine ;  and  ai  to 

Samuel  William  Brooks^  the  entries  leave  it  extveaidf 

doubtful  (to  say  the  least)  whether  his  admittance  was  not 

rather  as  heir  at  law,  than  as  tenant  in  remainder.  MFidi 

respect  to  the  Gozzets,  in  which  case  AmeUa  GoaA 

is  stated  to  have  been  admitted  in  1851  as  tenant  ftr 

life  under  the  will  of  her  husband,  and  paid  a  full  fin^ 

and  her  eight  children,  in  1868,  as  tenants  in  ocmoumni 

under  the  same  wiU,  and  also  paid  a  full  fine,  there  it 

no  doubt  that  this  was  a  case  which  would  fall  within  the 

alleged  custom,  and  it  appears  that  these  fines  were  psid 

after  a  dispute  on  the  subject  which,  it  was  contended 

on  the  defendants'  part,  gave  it  greater  weight;  and 

further,  it  was  ai^ed  on  the  part  of  the  defendant^ 

and  on  the  authority  of  Doe  d.  Mason  v.  Mason  (a)  and 

Roe  d.  Bennett  v.  Jeffery  (ft),  that  a  single  instance  vsi 

enough  to  establish  a  custom  relating  to  copyholds.  But 

we  answer,  that  although  these  authorities  shew  tint 

under  certain  circumstances  a  single  instance  maybs 

evidence  from  which  it  may  be  competent  to  a  juiy  to 

iiud  a  custom,  it  by  no  means  follows  that  we  ought 

from  such  evidence  to  find  a  custom  in  a  case  like  the 

present.    And  we  refer  to  what  was  said  in  The  Den 

and  Chapter  of  Ely  v.  Caldecot  {c\  with  reference  to  a 

similar  instance  which  the  Court  were  pressed  to  act 

upon,  the  same  authorities  being  cited :    Tindal  C  J* 

observed,  '^  Although  it  is  an  instance  expressly  in  pciflt) 


(rt)  3  WiU.  63.  (h)  2M.^S.  U2. 

{c)  8  Bing.  439.  450;  1  Af.  #  Sc.  G33.  C44. 
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yet  it  is  much  too  recent,  eten  if  unopposed  by  other 
instances^  to  be  the  foundation  of  a  claim  like  the 
present.''  The  circumstance  of  the  dispute  shews  that 
the  daim  was  not  one  well  known  and  acquiesced  in, 
and  the  trifling  amount  of  flne  when  divided  amongst 
the  eight  children  may  well  account  for  their  submitting 
to  the  demand  in  preference  to  litigation. 

The  instance  of  Pledger  in  1857(a),  referred  to  by 
Mkryofif  the  steward's  clerk,  is  obviously  not  a  case 
i||licable  to  the  alleged  custom  in  support  of  the  claim 
(rfa  fnll  fine  by  a  tenant  in  remainder. 

We  may  further  observe  that  several  of  the  entries 
Ml  finrth  and  relied  upon  by  the  defendants  beginning 
vilh  the  EUetts  in  1629  (a),  in  which  entries  it  appears 
Ihat  both  tenants  for  life  and  tenants  in  remainder  were 
admitted  at  the  same  time,  and  only  a  single  fine  paid, 
tate,  for  the  reasons  stated  in  regard  to  similar  instances 
set  forth  in  the  case  of  J^e  Dean  and  Chapter  of  Ely 
?•  Caldecoi  (6),  in  opposition  to  the  custom  of  separate 
admittances  and  separate  full  fines  as  stated  in  the 
letnm  to  the  mandamus,  and  also  to  the  evidence  of  the 
cntom  spoken  to  by  A/aryan,  the  steward's  clerk,  that  if 
die  tenants  for  life  and  in  remainder  were  admitted  at 
die  same  Court,  then  a  full  fine  was  taken  from  the 
tenant  for  life  and  half  a  fine  only  from  the  remainder- 
man. Of  this  latter,  indeed,  we  find  no  instance  what- 
ever on  the  rolls,  nor  any  one  spoken  to  by  the  witness 
who  asserts  this  modified  custom.  It  seems  indeed  to 
be  a  mere  statement  without  a  trace  of  evidence  to 
support  it. 

Upon  the  whole,  therefore,  we  have  felt  ourselves 
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unavoidably  led  to  the   Condiuion   that  the  tSkgi 
special  custom  of  taking  one  full  fine  from  the  temk 
for  life,  and  another  full  fine  from  the  tenant  in  l^ 
mainder  has  not  been  affirmatively  proved  by  the  defai- 
dants. 

Some  argument  took  place  with  respect  to  the  efEocft 
and  operation  of  the  Statute  of  Wills,  7  ^.  4  ft  1  FiA 
c.  26.  s.  4.9  with  regard  to  the  fine  claimed,  but  it 
appears  to  us  that  no  such  point  was  intended  to  be 
raised  by  the  mode  in  which  the  questions  are  stited 
in  the  special  case.  And  our  present  decLsion  lendert 
it  unnecessary  to  consider  it 

The  result  is,  that  the  verdict  should  be  entered  fiir 
the  prosecutrix,  and  judgment  for  a  peremptory  man- 
damus should  be  given. 

Judgment  for  peremptory  mandamm. 


Wednesday, 
May  12th. 


MiRFiN  against  Attwood. 
[Reported  vol.  9,  p.  414] 
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[1870.] 


IN    THE    EXCHEQUER    CHAMBER.  Wednesday, 

May  12th, 
1809. 

Habboweb  and  others  against  Hutchinson.      ^^^Jh^ 

1870.] 


Tbe  plAintif&  were,  in  1861,  owners  of  the  ship  M,,  and  the  plaintiff 
JK  was  master.     On  the  7th  November,  the  M.  oeing  at  Buenos  AvreSt  Marine  in- 
Jw  4"  ^-t  ^®  agents  there  for  the  plaintiffii  and  the  ship,  made  a  ^urtmce, 
tBBtract  on  their  behalf  for  the  purchase  of  a  cargo  of  bones  from  the  Policy, 
dBKhter  house  at  a  place  on  the  coast  called  L.    On  the  13th  H.  wrote  Port  9f 
tilSe  other  plaintiff  that  he  was  going  to  Z.,  describing  it^  and  men-  loading, 
^■ing  that  if  the  underwriters  £ould  claim  a  heavy  premium  for   Concealment, 
iimiaiu  II,  he  would  take  a  small  part  of  the  risk ;  and  on  me  same  day  Fraud. 
K^  Co.  wrote  to  the  other  plaintiffs  particulars  respecting  L.  for  their  Deviation, 
gndance  in  arranging  the  insurance,  adding,  "  the  port  may  be  new  to 
joar  underwriters,  and  on  this  account  they  may  be  disposed  to  ask  a 
fsdier  high  premium."    The  plaintiffs  in  England  in  the  first  instance 
nplied  to  brokers  in  Liverpool  to  effect  policies  on  cargo  "  at  and  from 
Bmenos  Ayres  to  X.,  near  Cape  Corrientes,  and  thence,  &c."   A  premium 
was  demanded,  which   the  plaintifib  considered  high,  and  withdrew. 
They  then  applied  to  brokers  at  Glasgow^  who,  dropping  out  any  mention 
of  L.,  authorized  C.  ^  Co,,  brokers  at  lAverpooly  to  open  a  policy  for  300(V. 
oa  bones  and  bone  ash  "  at  and  from  Buenos  Ayres  and  port  or  ports 
of  loading  in  the  proyince  of  Buenos  Ayres  to  port  or  ports  of  call,  &c.  in 
the  United  Kingdom,    ,    ,    \    premium  at  or  under  40a."    Upon  this 
the  policy  was  effected  at  a  premium  of  405.    The  premium  charged 
was  that  which  underwriters  were  then  usually  chargmg  on  bones  and 
bone  ash  from  Buenos  Ayres  direct  to  the  United  Kingdom.    L,  was,  in 
1861,  unknown  to  underwriters  as  a  place  of  loading,  and  if  under- 
writers on  a  policy  like  that  sued  on  had  been  informed  that  the  ship 
was  going  to  load  there  they  would  have  required  a  higher  premium 
tliaii  that  charged.    L.  is  situate  in  the  province  of  Buenos  Ayres,  near 
to  Cape  Corrientes:  there  is  no  artificial  port  or  mole,  but  merely  a 
flianghter  house,  and  a  wooden  jetty  or  pier.    The  place  is  rather  open 
to  the  east  and  north  east    The  roadstead  is  protect^  by  natural  head- 
laiids  on  either  side,  which  form  a  kind  of  bay.    Vessels  calling  there 
have  to  anchor  about  a  quarter  of  a  mile  from  tne  shore  in  the  roMstead, 
and  unload  by  means  of  lighters  and  small  craft.    There  is  a  resident 
gOTpmment  magistrate  there.    The  chief  exports  are  hides,  and  bones 
and  bone  ashes.   There  is  a  regular  trade  between  Buenos  Ayres  and  L., 
\mt  not  between  L,  and  Eurooe,    The  M.  was  wrecked  on  her  return 
from  L.  to  Buenos  Ayres,  and  tne  cargo  totally  lost.     In  an  action  upon 
the  policy:  Held, 

1.  By  the  Queen's  Bench,  and  in  the  Exchequer  Chamber  Cleasby  B. 
diMentiente,  that  the  return  of  the  ship  from  L.  to  Buenos  Ayres  was 
not  a  deviation  which  vitiated  the  i)olicy. 

2.  By  the  Queen's  Bench,  and  in  the  Exchequer  Chamber  by  KeUy 
C.  B.,  byUs  and  Brett  JJ.,  and  Channell  and  Pigott  BB.,  Martin  anil 
CUashy  BB.  dissentientibu?,  that  L.  was  a  port  of  loading  within  the 
meaning  of  the  policy. 

3.  By  the  Exchequer  Chamber,  reversing  the  judgment  of  the  Queen's 
Bench,  that  the  plaintiffs  were  not  entitled  to  recover,  inasmuch  as :  per 
Kdly  C,  B.,  Byle^  and  Brett  JJ.,  Channell  and  Pigott  BB.,  the  conceal- 
ment of  the  fact  that  the  ship  was  to  load  at  X.,  and  of  the  nature  of 
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ri870 1        ^^  place,  was  the  concealment  of  material  facts ;  that  the  plaisti&U 
^  '-^        not  a  right  to  assume  that  L.  was  known  to  the  nnderwriter,  nor  hidllK 

Harrowxr     underwriter  waived  further  information  concerning  it,  nor  was  he  bodl 
y^  to  know  it ;  and  therefore  it  was  the  duty  of  the  assured  to  commai- 

HuTCHXHSOV.  c&^®^^*  P^  Willes  J,  and  Martin  B.»  the  policy  was  procured  br^ 
concealment  of  circumstances,  including  the  place  of  loading,  Wokk, 
if  disclosed,  would  have  enhanced  the  premium:  and  per  Cuatibgit 
thoujgh  there  was  no  obligation  to  communicate  that  L.  was  a  port  of 
loading  within  the  province  of  Buenoa  Ayrea,  or  that  the  destuatioi 
of  the  ship  was  to  tnat  port>  the  wording  of  the  proposal  and  po&r 
intentionally  hid  from  the  underwriter  what  was  the  real  ziak  intsadei 
to  be  covered,  and  so  misled  him  and  gave  him  no  opportunity  of  ases- 
taining  that  risk. 

4.  &  the  Exchequer  Chamber,  per  Martm  B.,  and  semUe  per  £fl% 
C.B.,  Byleatoid  Brett  JJ.,  Channell  vkd  PiffoU  BB.,  that  the  facts  would 
have  supported  a  plea  of  fraud. 

TT  appeared  in  a  special  ease  stated  that  the  acfckm 
was  brought  against  the  defendant,  as  underwriter, 
on  a  marine  policy  of  insurance  upon  goods  on  botid 
the  ship  ATatanzas  for  a  total  loss.  The  defendant 
pleaded,  amongst  other  pleas,  that  the  ship,  without 
sufficient  cause,  deviated  firom  the  voyage ;  and  that 
certain  material  facts,  which  the  plaintiffs  and  their 
agents  knew,  but  of  which  the  defendant  was  ignorant, 
were  wrongfully  concealed. 

The  circumstances  stated  in  the  special  case  were  as 
follows : — ^The  plaintiffs  were,  in  1861,  owners  of  the 
British  ship  Matanzas^  and  the  plaintiff  Harrawer  was 
master.  In  November,  1861,  The  Matanzas,  under  the 
command  of  Harrawer^  was  at  Bnenos  Ayres  on  the 
look  out  for  a  cargo,  Barbour,  Barclay  tf  Co.  hmg 
agents  there  for  the  plaintiffs  and  the  ship.  On  the 
7th  November,  1861,  Barbour,  Barclay  ^  Co.  made  a 
contract  on  behalf  of  the  plaintiffs  for  the  purchase  of  s 
cargo  of  bones  from  the  salader  or  slaughter  house  (a) 
at  a  place  on  the  coast  called  Laguna  de  los  Padres,  Oa 
the  13th  November  Harrower  wrote  to  the  other  plain- 

(a)  Sic.  Saladero  is  strictly  a  salting  house,  in  which  the  hides  of  Ae 
slaughtered  cattle  are  salted  for  exportation.  Matadero  is  a  slaughter 
house. 
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nth,  amongst  other  things,  as  follows : — "  I  will  receive       [1870.] 

as  much  as  will  ballast  me  here,  and  then  proceed  down     haerower 

to  a  place  called  Laguna  de  los  Padres,  which  lies  south,    Hutchiiisoe 

near  Cape  Corrientes.    It  is  rather  open  to  the  east  and 

north-east;  but  these  winds  are  not  dreaded  at  this 

season,  and  having  ground  tackle  for  a  ship  of  600  tons 

I  i^prehend  no  danger.     I  merely  mention  this  in  case 

they  should  claim  a  heavy  premium  for  insurance.     If 

tliey  should,  I  would  not  hesitate  to  take  a  small  part 

of  the  risk  myself;  but  this  I  will  leave  to  your  judg- 

■e&t.     I  mean  the  time  we  are  anchored  there." 

On  the  same  day  Barbour^  Barclay  Sf  Co,  wrote  to 
the  plaintiffs:    ''For  your  guidance  in  arranging  the 
insurance,  we  may  mention  that  the  Laguna  de  los 
Padres  is  in  latitude  38  deg.  south ;  the  place  is  open 
to  the  north-east,  but  in  summer  the  winds  from  that 
quarter  are  usually  moderate.     The  anchorage  is  very 
good,  and  there  are  two  vessels  from  250  to  800  tons 
trading  regularly  between  it  and  this  place.    We  are 
mformed  that  they  anchor  usually  ip  3i  fathoms,  which 
leems  to  indicate  that  the  swell  is  not  very  heavy.     The 
port  may  be  new  to  your  underwriters,  and  on  this 
locount  they  may  be  disposed  to  ask  a  rather  high  pre- 
mium.    If  it  shrtuld  be  so,  you  might  find  it  suitable 
only  to  cover  part  of  the  vessel  and  cargo  during  her 
^Hay  there,  effecting  insurance  on  the  remainder  as  soon 
as  she  sailed ;  it  would  be  fully  cheaper  than  from  this. 
In  case  you  should  think  of  this,  we  will  be  careful  to 
advise  when  she  sails.'' 

The  plaintiffs  Gray  and  Buchanan,  having  received 
these  letters  in  Glasgow,  applied  to  North,  Swing  Sf  Co., 
brokers,  in  Liverpool,  to  effect  a  policy  on  cargo.  On 
the  24th  December,  1861,  they  wrote  to  North,  Ewing 

VOL.  X.  2   I  B.  &  s. 
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[1870.]      ^  Co. : — "  At  what  rates  conld  you   insure   the  bD, 
HA&&OWK&    cargo,  and   freight,  of  our  barque  Matanzas,  at  aoi 
HuTCBiMsoN    ^^^^  Buenos  Ayres  to  Laguna  de  lot  Padres,  near  (kft 
Corrientes,  and  thence  to  a  port  of  call  and  diadiaip 
in  the  United  Kingdom.    Captain  Harrower,  who  is  a 
thoroughly  experienced  man,  has,  with   our  conaoKt, 
purchased  a  cai^  of  boues  and  bone  ash  upon  ship^i 
account.     She  is  to  load  sufficient  to  ballast  at  Bwam 
Ayres  and  proceed  to  Laguna  de  los  Padres  to  finish  her 
loading.     We  are  informed  there  are  vessels  of  250  to 
300  tons  trading  regularly  between  that  port  and  Buatot 
Ayres,  so  that  there  is  little  if  any  danger  more  than  tlie 
direct  passage.  The  captain,  who  is  part  owner,  writes  Qs 
that,  having  tackling  for  a  ship  of  600  tons,  he  is  willing 
to  run  the  risk  of  the  port,  as  there  is  no  danger.'' 

North,  Swing  Sf  Co.  answered  by  telegram:— "The 
rate  by  The  Atatanzas  would  be  five  guineas  ship  and 
freight  and  four  guineas  cargo.''  To  which  the  plaintifi 
answered  :—**  The  premium  we  think  high,  and  will  do 
nothing  tiU  beginning  of  next  month." 

The  matter  was  then  placed  by  the  plaintiffs  in  the 
hands  of  Kay  Sf  Co.^  brokers,  of  Glasgow,  who,  dropping 
out  any  mention  of  Laguna  de  los  Padres^  wrote  to 
Campbell,  Cross  ^  Co.,  brokers,  of  Uverpool,  on  the 
Slat  December,  1861 : — ^'Please  open  a  policy  for  3000t 
on  bones  and  bone  ash,  valued  at  as  invoice  or  invoieeB, 
adding  thereto  10  per  cent,  for  charges,  &;c,  warranted 
free  of  average  unless  general  or  the  ship  be  stranded, 
sunk,  or  burnt,  per  Matamas, ....  at  and  from  Bwim 
Ayres  and  port  or  ports  of  loading  in  the  province  of 
Buenos  Ayres  to  port  or  ports  of  call  and  or  dischai^  in 

the  United  Kingdom Prem.  at  or  under  40*.  per 

cent Since  writing  the  foregoing  we  have  learned 
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finom  our  friends  that  The  Matanzas  commenced  loading  [1870.] 
on  the  13th  November^  and  may  be  expected  to  sail  in  harrowbiT 
all  December.  You  will  observe  that  Z>.  Harrower  is  the 
master,  long  in  the  employ  of  Messrs.  James  Ewing  Sf  Co. 
m  •  •  The  Matanzas  is  chiefly  owned  by  Captain  Har- 
rower."  Upon  this  letter  the  policy  in  question  was 
eflFected  at  a  premium  of  405. 

On  the  4th  January,  1 862,  however,  Kay  Sf  Co.  wrote 
to  Campbell,  Cross  Sf  Co.: — "We  are  favoured  with 
fnr's  enclosing  copies  of  policies  .  •  . ;  but  on  looking 
iier  them  we  find  you  have  omitted  to  insert  the  words 
*or  port  or  ports  of  loading  in  the  province  of  Buenos 
jfyres/  as  ordered  in  ours  of  the  31st  ult^^'  On  the 
10th  January,  Kay  Sf  Co.  wrote : — "  Please  get  the  word 
<and'  substituted  for  *  or.' " 

The  letters  of  the  13th  November,  1861,  were  not 
eommunicated  to  Campbell,  Cross  Sf  Co.  or  to  the 
defendant)  nor  the  fact  that  the  vessel  was  to  load  at 
Laguna  de  hs  Padres,  or  that  it  was  known  to  the 
plaintiffs  at  what  port  the  vessel  was  going  to  load;  and 
Campbell,  Cross  tf  Co.  and  the  defendant  were  ignorant 
of  the  letters  and  of  the  facts.  The  premium  charged 
was  that  which  underwriters  were  then  usually  charging 
on  bones  and  bone  ash  from  Buenos  Ayres  direct  to 
the  United  Kingdom.  Laguna  de  los  Padres  was  in  1861 
unknown  to  underwriters  as  a  place  of  loading,  and  if 
underwriters  on  a  policy  like  the  policy  sued  on  had 
been  informed  that  the  vessel  was  going  to  load  there, 
they  would  have  required  a  higher  premium  than  that 
charged. 

Laguna  de  los  Padres  is  situate  on  the  coast  and  in 
the  province  of  Buenos  Ayres,  near  to  Cape  Corrientes. 
There  is  no  artificial  port  or  mole,  but  merely  a  salader 

2  I  2 
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[1870.]      or  slaughter  house  (a),  and  a  wooden  jetty  or  pet. 
Habbowce    ^here  is  a  small  village,  occapied  by  the  people  at  "wA 
HuTouiMsov    ^^  ^^^  salader^  and  others.    The  place  is  rather  opt 
to  the  east  and  north-east     The  roadstead  is  protectel 
by  natural  headlands  on  either  side,  which  form  a  kind 
of  bay.     Vessels  calling  there  have  to  anchor  about  • 
quarter  of  a  mile  from  the  shore  in  the  roadstead,  and 
load  and  imload  by  means  of  lighters  and  small  cnft 
which  ply  between  the  vessels  and  the  jetty.    There  it 
a  resident  government  magistrate  in  the  place.    The 
chief  exports  of  the  place  are  hides  and  bones  and  bone 
ashes.     There  is  a  regular  trade  between  Buenos  Aym 
and  Laguna  de  los  Padres,  but  not  between  the  latter 
place  and  Europe. 

In  the  beginning  of  December,  1861,  The  Matanzas 
being  ready  to  sail  to  Laguna  de  los  Padres  as  per  con- 
tract, the  plaintiff,  Harrawer^  applied  to  the  Argentine 
Customs,  the  proper  officials,  for  permission  to  clear  and 
pay  the  dues  at  Buenos  Ayres  for  his  cargo  on  board  and 
to  be  shipped  at  Laguna  de  los  Padres,  that  the  vessel 
might  sail  direct  from  that  place  to  England,  This, 
being  against  the  Customs  laws  of  the  country,  was 
refused,  as  vessels  sailing  outwards  from  Laguna  de  lo$ 
Padres  are  by  the  local  law  compelled  to  return  to  BueM 
Ayres  to  clear. 

Numerous  and  influential  applications  were  made  by 
Barbour,  Barclay  8f  Co.,  and  at  their  request,  to  the 
Argentine  government  officials  for  this  permission,  bat 
the  only  concession  that  could  be  obtained  was  that  the 
vessel  might  sail  to  Laguna  de  los  Padres,  without  dear* 
ing,  upon  sureties  giving  bond  to  the  Oovemment  for 
her  return  from  that  place  to  Buenos  Ayres  to  clear 

(a)  Sic  See  note,  p.  470. 
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pay  dues,  and  also  that  no  other  than  the  specified  cargo      [1870.] 
should  be  taken  on  board.    The  underwriter  was  not    habrower 
acquainted  with  the  laws  and  regulations  of  the  Customs  Hutchinson 
at  Buenos  Ayres,  nor  was  he  aware,  when  the  policy  was 
effected^  of  the  difficulties  iu  which  the  ship  was  placed 
in  respect  of  her  clearance.     On  the  13th  December, 
1861)  a  bond  was  accordingly  given  in  that  behalf  by 
Messrs.  Lamez,  Brothers,  on  behalf  of  the  owners. 

These  formalities  having  been  duly  completed,  The 
Maianzas  sailed  from  Buenos  Ayres  to  lAtguna  de  los 
Ikdres,  intending  to  return  from  thence  to  Buenos  Ayres 
and  to  proceed  to  England,  and  she  arrived  at  Laguna  de 
lot  Padres  on  or  about  the  18th  December. 

The  Matanzas  lay  in  Laguna  de  los  Padres  for  twenty- 
aiz  days,  during  which  time  she  took  in  16  tons  of  bone 
ash  only.  A  difference  having  arisen  between  the  pro- 
prietors of  the  salader  and  the  plaintiff  Harroioer,  as 
to  the  cargo  and  contract,  a  sum  of  160/.  was  paid  by 
the  former  to  the  latter  in  lieu  of  the  contract  being 
completed. 

On  the  15th  January,  1862,  The  Matanzas  sailed 
from  Laguna  de  los  Padres  for  Buenos  Ayres  in  pur- 
loance  of  the  bond  and  legal  obligation  imposed  by  the 
Argentine  Customs  laws^  and  to  complete  her  cargo  for 
England^  and  on  the  16th  January  was  wrecked  off 
Cape  San  Antonio  and  the  cargo  was  totally  lost 

Copies  of  the  contract  for  the  sale  of  a  cargo  of  bones 
and  bone  ash  at  Laguna  de  los  Padres^  of  the  policy, 
the  bond,  and  the  correspondence,  were  set  out  in  an 
appendix. 

The  Court  was  to  be  at  liberty  to  draw  such  in- 
ferences of  fact  as  a  jury  would  be  entitled  to  draw. 

The  question  for  the  opinion  of  the  Court  was,  whe- 
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[1870.]      ther  the  plaintiffs  were  entitled  to  recover  against  Ac 
Hakboweb    defendant  on  the  policy  sued  on. 
HiiTCHiKsoN.       ^^®  ^^^^^  ^^  ai^ed  in  the  Queen's  Bench  at  Ik 
Sittings  in  Banc  after  Eoiter  Term,  May  12th,  1869,  b; 
1869.      '        Milward  (Baylis  with  him),  for  the  plaintifb;  CUei, 
for  the  defendant. 

The  arguments  were  the  same  as  those  subsequentiy 
advanced  in  the  Exchequer  Chamber. 

Cohen,  in  addition  to  the  authorities  cited  for  tlie 
defendant  in  the  Exchequer  Chamber,  quoted  passages 
from  the  chapters  on  Concealment  in  1  AmouU  m 
Insurance,  520,  8rd  ed.,  and  2  Duer  on  Insurance,  SSS^ 
also  Proudfoot  v.  Mont^re  (a).  Bates  v.  Hewitt  (6). 

Lush  J.  1  am  of  opinion  that  the  plaintiffs  are 
entitled  to  our  judgment 

The  policy  on  which  this  action  is  brought  was  effected 
on  goods  "  at  and  from  Buenos  Ayres  and  port  or  ports 
of  loading  in  the  province  of  Buenos  Ayres  to  port  or 
ports  of  call  ^  discharge  in  the  United  Kingdom^*    It 
was  admitted  that  there  was  a  total  loss ;  and  the  first 
question  is,  whether  Laguna  de  los  Padres  was  a  port 
of  loading  within  the  meaning  of  the  policy  ?     If  it 
was  not,  the  going  there  was  a  deviation   and  tbe 
underwriter  is   absolved  from  all  liability.     I  thinly 
the  words  ''  port  or  ports  of  loading'^  must  be  read  in 
a  liberal  sense  as  including  places  to  which  ships  are 
accustomed  to  resort  for  the  purpose  of  taking  in  cargo. 
Mr.  Cohen's  contention  is,  that  inasmuch  as  the  policy 
contemplates  that  the  vessel  would  go  direct  from  the 
port  of  loading  to  a  port  of  discharge,  and  by  the 

{<()  8  B.  tj-  S.  510. 
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Customs  regulations  of  the  province  of  Buenos  Ayres  a       [1870.] 
vessel  taking  in  a  full  cargo  at  Laguna  de  los  Padres     Habrowek 
is  not  permitted  to  go  direct  thence  across  the  ocean   hutchxiisoh. 
bat  must  return  to  Buenos  Ayres  in  order  to  get  a 
clearance  outwards,  IdJiguva  de  los  Padres  was  not  a 
port  of  loading   within   the  meaning   of   the   policy. 
But  I  think  that  depends  on  considerations  irrespective 
of  the  question  whether  by  the   regulations  of  the 
ooantry  a  vessel  could  clear  there  for  the  United  King- 
Am.     The  definition  which  has  been  given  of  a  port 
ii^  that  it  is  a  place  at  which  ships  arrive  for  the  purpose 
of  loading  their  cargoes.     Is  Laguna  de  los  Padres  a 
place  of  that  description?     [His   Lordship  read   the 
paragraph  in  the  special  case  beginning  ''  Laguna  de  los 
Padres y^  see  pp.  473-4.]     And  in  the  letter  of  the  13th 
Naoembery  1861,  written  from  Buenos  Ayres  by  Barbour ^ 
Barclay  ^  Co.  to  the  plaintiffs  in  England^  it  is  said, 
'*  The  anchorage  is  very  good,  and  there  are  two  vessels 
fipom  250  to  300  tons  trading  regularly  between  it  and 
this    place.''    It    thus    appears  to   be  a  place  from 
which  merchandise  of  the  description  specified  in  this 
policy  is  regularly  exported  and  to  which  vessels  of  the 
same  tonnage  as   The  Matanzas  regularly  go  for  trade. 
Therefore  it  must  be  taken  to  be,  within  the  contem- 
plation of  the  parties,  a  port  of  loading  to  which  the 
vessel  was  at  liberty  to  go  under  this  policy. 

Then  the  vessel,  having  at  Buenos  Ayres  taken  in 
sufficient  cargo  to  act  as  ballast,  went  to  Laguna  de  los 
Padres  with  the  intention  on  the  part  of  the  owners  of 
there  completing  the  loading  of  the  cargo,  a  contract 
fixr  that  purpose  having  been  entered  into  with  the  pro- 
prietors of  the  slaughter  house  at  Laguna  de  los  Padres, 
MThen  the  vessel  arrived   there  the  captain  found  he 
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[1870.]  could  not  get  a  complete  carga  Having  received  cob- 
Uabkowxr  pensation  for  the  breach  of  contract,  he  proceeded  to 
HuTciiijisoii  ^t*"^  to  Buenos  Ayres  for  the  purpose  of  completiiig 
the  cai^,  and  in  the  course  of  the  return  the  vend 
was  lost  It  is  contended  that  this  was  a  deviation  from 
the  voyage ;  but  the  liberty  to  go  to  a  port  or  ports  of 
loading  in  the  province  of  Buenos  Ayres  gave  the 
captain  permission  to  go  to  any  port  or  ports  in  thst 
province,  whether  the  same  place  or  not  is  immaterialf 
until  he  had  completed  the  cargo.  And  therefore  tbe 
vessel,  though  it  had  not  started  on  the  homeward 
voyage,  was  on  the  insured  voyage  at  the  time  when 
the  loss  happened. 

The  next  contention  is,  that  the  plaintiffs  were  guilty 
of  the  concealment  of  a  material  fact  in  not  having 
informed  the  underwriter  that  the  vessel  was  destined 
to  go  to  Laguna  de  los  Padres  to  take  in  her  cargo,  and 
that  on  that  account  the  policy  is  not  binding  on  the 
defendant.  It  is  found  that  Laguna  de  los  Padres  was 
in  1861  unknown  to  underwriters  as  a  place  of  loading, 
and  if  underwriters  on  a  policy  like  that  sued  on  had 
been  informed  that  the  vessel  was  going  to  load  there 
they  would  have  required  a  higher  premium.  Any 
matter  is  material  which  would  induce  the  underwriter 
to  charge  a  higher  rate.  Therefore  this  was  a  material 
fact  which  either  the  assured  was  bound  to  disclose  or 
the  underwriter  ought  to  have  found  out  for  himself. 
A  concealment  is  the  suppression  of  a  material  fact  within 
the  knowledge  of  the  assured  which  the  underwriter  has 
not  the  means  of  knowing  or  is  not  bound  to  know.  In 
Carter  v.  Doehm  (a)  Lord  Mansfield  ^\A,  p.  1910,  *'The 
insured  need  not  mention  what  the  underwriter  ought  to 

(rt)  3  Burr.  1905,  4th  ed. 
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htow;  what  he  takes  upon  himself  the  knowledge  of;  ot  [1870.] 
what  he  toaives  being  informed  of."  Here  the  under-  h^beower 
writer^  taking  upon  himself  the  risk  in  this  policy,  is 
bound  to  know  the  nature  of  the  voyage  which  he  has 
undertaken  to  insure,  the  geographical  character  of  the 
ports  of  loading  to  which  the  vessel  is  at  liberty  to  go, 
and  all  the  perils  arising  from  the  ordinary  state  of 
things  appertaining  to  the  navigation.  Therefore  he  can- 
not excuse  himself  on  the  ground  that  he  was  not  aware 
that  this  was  one  of  the  ports  of  loading  within  the 
|irovince  of  Buenos  Ayres,  or  on  the  ground  that  he  was 
not  aware  of  the  peculiar  perils  attending  the  navigation 
firom  Buenos  Ayres  to  Laguna  de  los  Padres.  Those  are 
matters  which  the  underwriter  took  upon  himself  to  know 
and  which  the  assured  was  not  under  any  obligation  to 
difldose  to  him.  Therefore,  no  questiou  being  asked, 
and  no  information  being  desired  by  the  underwriter, 
and  no  false  answer  given  by  the  assured,  there  was  no 
concealment  of  any  fact  which  it  was  the  duty  of  the 
assured  to  disclose  voluntarily  to  the  underwriter. 

Mr.  Cohen,  in  his  able  argument,  contended  that,  sup* 
posing  the  underwriter  was  bound  to  know  that  Laguna 
de  los  Padres  was  one  of  the  loading  places  and  to  know 
its  perik,  still  he  was  entitled  to  be  informed  that  the 
assured  intended  at  the  time  the  policy  was  effected  that 
the  vessel  should  go  there,  for,  assuming  that  when  he 
authorized  the  vessel  to  go  to  any  port  or  ports  of  load- 
ing in  the  province  of  Buenos  Ayres  he  knew  this  was 
one  of  them,  still,  believing  that  the  assured  would  de- 
termine according  to  the  exigences  of  the  case  whether 
the  vessel  should  go  to  this  place  or  that,  and  thinking 
the  chances  were  that  she  would  not  go  there,  he  chose 
to  accept  the  risk  at  a  smaller  premium  than  he  would 
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[1870.]      ha^e  done  if  he  had  known  that  the  assured  had  male 
Ha&rowkb    ^P  ^^^^  minds  that  the  vessel  should  go  to  this  par- 
HoTOHiiisoir    *ic^^  place.     For  that  doctrine  the  learned  counsd 
cited   Middlewood  ▼.   Blakes  (a)»  which   at  first  sight 
appeared  to  give  a  sanction  to  it.     In  that  case  a 
ship  was  insured  from  London  to  Jamaica,  and  there 
were  three  tracks  by  which  ships  made  that  voyage, 
the  discretion  of  the  master  determining  which  of  the 
three  he  would  take  as  being  the  safest.     But  the 
assured  had   already  given  directions  to  the   master 
which  he  should  take,  so  that  he  was  deprived  of  the 
discretion,  which  the  underwriter  supposed  be  would 
exercise,  of  going  by  the  safest.    The  ship  had  passed 
the  dividing  point  of  the  three  tracks  at  the  time  the 
accident  happened ;   and  the  Court  held  that  there  was 
a  deviation :  that  whereas  the  voyage  contemplated  was 
one  which,  after  the  ship  had  reached  a  given  point, 
should  be  by  the  northward  or  the  southward  passage,  as 
was  most  expedient  according  to  the  emei^ncy  of  the 
occasion,  the  actual  voyage  was  one  in  which  the  master 
had  been  deprived  of  that  discretion  which  the  underwriter 
supposed  would  be  exercised  for  his  benefit.     Therefore 
that  case  has  no  application  to  the  present.     Here  is  no 
deviation,  for,  assuming  I  am  right  on  the  first  g^und, 
viz.,  that  this  was  one  of  the  places  to  which  the  under- 
writer authorised    the    assured  to   go,   whether  they 
determined  to  go  there  before  or  after  the  making  of 
the  policy  is  immaterial.     It  is  not  found  that  if  the 
underwriter,  supposing  he  had  known  there  was  such 
a  place,  had  known  also  that  the  assured  had  made  up 
his  mind  to  go  there,  he  would  have  charged  a  higher 
rate  of  premium.     The  special  case  only  states  what 

(a)  7  7.  Ii\  102. 
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the  underwriter  would  have  done  if  he  had  known  there       [1870.] 
was  such  a  pkce  at  all.  habeower 


Hannen  J.  I  agree  with  my  brother  Lush  that  our 
judgment  should  be  for  the  plaintiffs^  and  merely  wish 
to  indicate  what  I  take  to  be  the  governing  point  in  the 
role  which  he  has  commented  upon^  viz.,  that  it  is  not 
necessary  to  communicate  to  the  underwriter  those 
matters  which  he  must  be  presumed  to  know  and  which 
have  reference  to  the  particular  insurance.  When  an 
underwriter  undertakes  to  insure  at  and  from  a  port 
or  ports  of  loading  in  the  province  of  Buenos  Ayres,  he 
must  be  presumed  to  know  that  along  the  coast  of  a 
whole  province  there  may  be  ports  with  which  he  is 
m:iacquainted,  and  in  respect  of  which  there  may  be 
peculiar  risks.  That  being  so,  if  he  does  not  intend  to 
Ifanit  the  place  by  the  words  he  uses  in  the  policy,  it  is 
his  duty  to  make  inquiry.  The  persons  with  whom  he 
contracts  in  such  words  as  are  used  in  this  policy  have 
a  right  to  presume  that  he  knows  the  character  of  the 
coast  and  contemplates  the  possibility  of  there  being 
some  ports  on  it  of  which  he  has  no  special  or  even 
general  knowledge.  It  follows  that  it  was  not  necessary 
that  the  plaintiffs  shoidd  communicate  to  the  under- 
writer any  more  information  than  they  did. 

Hates  J.  I  have  had  considerable  doubt  during  the 
argument  as  to  what  the  parties  really  had  in  their 
minds  when  they  made  this  insurance.  At  first  it  struck 
me  that,  when  the  name  of  Laguna  de  los  Padres  was 
mentioned  by  the  agents  of  the  plaintiffs  and  the  ship 
as  a  new  port  or  place  not  known  to  underwriters,  the 
omission  to  communicate  to  the  underwriter  that  the 


V. 
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[1870.]      ship  was  going  to  load  there  was  a  matter  of  some 
Harbower    moment;   but  I  am  not  prepared  to  differ  from  the 
HuTOBXHBoif.   opi^io^   of  my  learned   brothers  that  our  judgment 
should  be  for  the  plaintiffs ;  for  I  t^ree  with  them  that 
the  underwriter  has  taken  upon  himself  the  risk  of  the 
ship  going  to  this  place.     I  think  that  persons  in  the 
position  of  underwriters  must  be  taken  to  know  some- 
thing of  the  character  of  the  places  included  in  the 
policy,  and  we  should  be  introducing  a  new  sort  of 
difficulty  into  actions  upon  policies  if  we  were  to  sanc- 
tion the  notion  that  the  assured  is  bound  to  state  to  the 
underwriter  what  he  mayor  may  not  know  of  those 
places. 

Judgment  for  the  plaintiffs. 


The  defendant  having  brought  error  upon  this  judg- 
ment, the  case  was  argued  in  Hilary  Vacation,  February  1 , 
1870:  before  Kelly  C.  B.,  Willes,  Btles  and  Brett 
J  J.,  Martin,  Channell,  Pigott  and  Cleasby  BB. 

Mellish  {Cohen  with  him),  for  the  defendant. — First, 
Laguna  de  hs  Padres  is  not  a  port  of  loading  within 
the  meaning  of  this  policy.  There  was  no  custom  house 
there.  A  port  of  loading  is  a  port  at  which  vessels 
usually  load  in  the  trade  in  which  the  adventure  is  in- 
sured, and  from  which  they  may  proceed  direct  to  the 
port  of  discharge.  According  to  the  Customs  laws  of 
the  Argentine  Republic^  a  ship  having  taken  in  cargo 
at  Laguna  de  los  Padres  must  return  to  Bvenos  Ayres 
in  order  to  clear  on  a  voyage  to  a  port  of  discharge  in 
the  United  Kingdom.  In  some  instances,  vessels  may 
have  obtained  permission,  as  in  the  present  instance. 
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to  go  to  Laguna  de  los  Padres,  without  clearing  at  [1870.] 
Buenos  Ayrts,  but  the  only  regular  trade  is  the  small  "habbowkb 
local  trade  between  it  and  Buenos  Ayres.  [Byks  J.  HuToniiisoir. 
Ton  would  argue  that  Laguna  de  los  Padres  was  not 
a  port  of  loading  within  the  policy  though  it  was  the 
largest  port  in  the  world.  Kelly  C.  B.  Will  it  come 
within  those  words  now  that  full  knowledge  of  it  is  given 
to  underwriters  by  the  present  case?  Take  the  case 
of  the  Chincha  Islands.^  If  the  extensive  meaning  con- 
tended for  by  the  plaintiffs  is  put  upon  the  words  **  port 
or  ports  of  loading'^  they  will  cover  every  place  in  which 
a  ship  has  ever  loaded  a  cargo  in  any  trade.  Again, 
it  is  found  that  Laguna  de  los  Padres  was,  at  the  time 
the  policy  was  effected,  unknown  to  underwriters  as  a 
place  of  loading ;  and,  though  an  underwriter  is  bound 
to  know  all  the  risks  of  the  voyage  in  the  particular 
trade  for  which  the  policy  is  effected,  he  is  not  bound  to 
know  the  risks  of  a  new  port.  Further.  The  words  in 
the  policy  "  at  and  from  Buenos  Ayres  and  port  or  ports 
of  loading  in  the  province  of  Buenos  Ayres  to  port  or 
ports  of  call  ^  discharge  in  the  United  Kingdom'* 
describe  a  voyage  in  which  the  ship  should  start  from 
Buenos  Ayres  and  then  go  to  one  or  more  ports  in  that 
province  to  complete  her  cargo,  and  from  one  of  those 
proceed  to  Europe:  they  do  not  include  a  risk  on  a 
voyage  back  to  Buenos  Ayres,  the  original  port  of 
departure.  [Milward,  contra,  referred  to  Ashley  v. 
Pratt  (a),  affirmed  in  error  (6).]  In  that  case  the  policy 
was  ''  at  and  from  Liverpool  to  ports  and  places  in  China 
and  Manilla,  all  or  any,  during  the  ship  s  stay  for  any 
purposes,  and  from  thence  to  her  port  or  ports  of  call 
and  discharge  in  the  United  Kingdom, *' 

Secondly.    The  concealment  of  the  intended  port  of 

(a)  16  Af.  #  W.  471.  (6)  I  Exck  257. 
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[1870.]      loading  was  the  oonoealnient  of  m  materbil  htL  Ail 
llABBownT   ^^^  nonoommanication  of  the  tvo  letten^  dated  At 
HuToumtov.    ^^^^  November,  received  by  the  plaintiA  in  JSajU 
from  the  master  and  from  the  agents  of  the  ahip,  andrf 
the  &ct8  and  statements  oommanicnted  in  them,  wuthe 
concealment  of  material  informatiaa.    The  writers  of 
those  letters  supposed  that  neither  their  comspondeBti 
nor  the  underwriters  had  ever  heard  of  Layuma  de  Im 
Padres.    If  there  are  various  porta  in  a  district,  some  of 
which  are  more  dangerous  than  others^  and  the  assiiisd 
knows  that  his  ship  is  going  to  load  at  one  whidi  ii 
subject  to  peculiar  risks  and  the  underwriter  does  noi^ 
the  former  is  bound  to  communicate  that  fisct  to  the 
underwriter.    In  the  present  case^  the  underwriter,  in 
fixing  the  premium,  would  calculate  the  average  risk  of 
vessels  coming  direct  from  ports  within  the  province  of 
Buenos  Ayres ;  and  it  is  found  in  effect  that,  if  he  had 
been  informed  that  the  ship  was  going  to  load  KtLagwm 
de  los  Padres,  he  would  have  required,  as  the  broken 
nt  Liverpool  did,  a  higher  premium  than  that  charged. 
An  insurance  at  and  from  port  and  porta  involves  a 
representation  that  the  assured  does  not  know  at  what 
port  the  ship  is  to  load.     And  to  support  the  judg- 
ment of  the  Court  below  it  must  be  held  that  the 
sliipowncr  may,  by  using  general  words  in  a  policy, 
keep  bnck  from  the  knowledge  of  the  underwriter  a 
peculiar  risk,  and  yet  recover.     That  is  contrary  to  the 
doctrine  that  the  contract  in  a  policy  of  insurance  is 
uberrima  fidei.    In  1  Arnould  Insurance,  326-7,  3rd  ed., 
it  is  stated  that  the  mode  of  insuring  by  a  policy  on 
goods  "on  board  any  ship  or  ships,*'  being  "an  exception 
to  the  general  rule,  which  requires  the  name  of  the  ship 
in  every  case  to  be  stated  in  the  policy  at  the  time  of 
its  subscription,  can  only  be  allowed  in  those  cases  in 
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which  the  party  effecting  the  policy  is  bonS;  fide,  and  [1870.] 
in  fact,  ignorant  of  the  name  of  the  ship  or  ships  by  Ha&&owe& 
which  the  goods  insured  have  been  consigned.  It  Hutchinson. 
amounts,  indeed,  to  a  representation  of  such  ignorance, 
and,  therefore,  if  a  party  who  has  adopted  this  mode 
of  insurance  knew,  at  the  time  of  effecting  the  policy, 
the  name  of  the  ship  or  any  one  of  the  ships  on  board 
of  which  the  goods  insured  were  really  loaded,  the  with- 
holding such  name  would,  in  all  probability,  vitiate  the 
.policy,'*  citing  Lynch  v.  Hamilton  (a).  In  Fowler  v. 
Graves  (&),  tried  before  Pollock  C.  B.  at  Guildhall^ 
December  8,  1865,  the  plaintiff  insured  goods  "  by  any 
•teamer*'  irom  Liverpool  to  Jamaica^  and  did  not  disclose 
the  name  of  the  vessel  to  the  insurers,  though  he  had  the 
bills  of  lading  in  his  possession.  The  Lord  Chief  Baron 
left  it  to  the  jury  to  say  whether  the  non-disclosure  of 
the  name  had  a  material  influence  upon  the  underwriter 
in  assessing  the  premium  or  in  accepting  the  risk ;  and 
directed  them  that,  upon  their  finding  in  the  affirmative, 
the  underwriter  would  be  entitled ;  and  the  jury  gave  a 
verdict  for  the  defendant.  Therefore  they  considered  that 
if  the  ship  was  known  to  the  assured  the  name  of  it  ought 
to  be  mentioned.  [  Willes  J.  When  the  assured  gets 
knowledge  of  the  name  of  the  ship  it  is  the  practice  to 
declare  it :  and  that  is  what  the  jury  meant]  So  if,  at 
the  time  of  insuring,  it  is  the  intention  of  the  assured 
that  the  ship  should  go  to  a  port  subject  to  peculiar  risk, 
he  ought  to  declare  it,  notwithstanding  the  underwriter 
ought  to  have  known  it.  In  Middkwood  v.  Blakes  (c), 
the  Court  held  that  there  was  the  concealment  of  a 

(a)  3  Taunt.  37;  affirmed  in  the  Exchequer  Chamber  in  Lynch  v. 
Ihauford^  in  error,  14  East  494. 
(h)  2  Maritime  Law  Caset,  by  Pritchard,  295. 
(c)  7  r.  R.  162. 
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[1870.]      material  fact  which  vitiated  the  policy:  Lord  Kaofii 
Hakbowu    ®*^^>  P-  167,  "  When  this  policy  was  subscribed,  it  mvifc 
HuTCBixsoH    ^  taken  for  granted  that  the  defendant  knew  what  v» 
the  common  course  of  the  trade,  and  expected  that  tk 
most  expedient  voyage  would  be  pursued  by  the  captain, 
acting  on  the  emergency  of  the  occasion :  bnt  in  &ct 
that  discretion  of  the  captain  was  taken  away  in  this 
instance,  and  on  that  I  formed  my  opinion.      That  was 
a  most  important  fact,  and  ought  to  have  been  com- 
municated to  the  underwriters.^'     [Breti  J.    In  that 
case  the  voyage  insured  was  on  a  discretionary  trade, 
and  that  sailed  on  was  without  discretion,   therefore 
there  was  a  deviation.     In  the  present  case,  the  Qovat 
below  say  that  there  was  the  concealment  of  a  material 
fact,  but  it  was  one  which  the  underwriters  took  upon 
themselves  to  know.] 

Milward  {Baylit  with  him),  for  the  plaintiffs. — First 
Laguna  de  los  Padres,  as  regards  its  geographical 
character,  is  a  port,  and  there,  was  a  regular  trade 
between  it  and  Buenos  Jyres.  To  constitute  it  a  port 
of  loading  within  the  policy  it  is  not  necessary  that 
tliere  should  be  a  custom  house  or  tribunal  which  would 
enable  a  ship  loading  there  to  sail  for  the  United  King- 
dom, In  Cockey  v.  Atkinson  (a)  it  was  held  that  an 
open  roadstead,  being  the  usual  place  of  loading  and 
unloading,  was  a  port.  [He  also  cited  Broum  v. 
Tierney  {b),  Jarman  v.  Coope  (c),  Sea  Insurance  Com* 
pany  of  Scotland  v.  Gavin  (rfj.]  [Brett  J.  A  marine 
policy  covers  a  port  not  known  generally  to  under- 
writers.] And  there  was  no  deviation.  The  ship  not 
having  completed  her  loading  at  Laguna  de  los  Padres, 

(a)  2B.^A,  460.  {h)  1  Taunt,  517. 

(c)  2  Camp,  613.  (d)  2  Dow  #  C?.  129. 
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was  at  liberty  to  return  to   Buenos  Ayres   for  that       [1870.] 
pnrpoae.    The  regulation  of  the  Customs  laws  of  the    Habbowe& 
Argentine  Republic  requiring  vessels  sailing  outwards   hutcbinsoh. 
firom  other  ports  of  the  Republic  to  return  to  Buenos 
Ayres  to  dear  was  not  known  to  the  plaintiffs. 

Seoondly.  Underwriters  are  bound  by  insurance  law 
to  know  every  port  and  take  upon  themselves  the  risk 
belonging  to  every  port ;  1  Phillips  on  Insurance,  ch.  vii., 
•ects.  viiL,  ix.,  §§  593.  595,  pp.  325,  327,  3rd  ed. 
Therefore  the  assured  need  not  inform  the  underwriter 
of  the  port  of  loading  to  which  the  ship  is  going ;  Carter 
T.  Boehm  (a),  per  Lord  Mansfield.  If  underwriters  are 
in  a  state  of  ignorance  as  to  the  ports  in  a  particular 
district,  it  is  for  them  to  inquire.  \^Brett  J.  In  the  case 
of  a  policy  on  goods  on  board  any  ship  or  ships  the 
assured  is  boimd  to  disclose  the  name  of  the  ship  as 
soon  as  it  is  known ;  if  it  is  known  at  the  time  of  effect- 
ing tho  policy  is  he  not  bound  to  disclose  it  ?]  The 
esse  of  the  name  of  the  ship  is  not  analogous  to  the 
present.  In  the  original  edition  of  Amould  on  Insurance^ 
▼oL  ly  p.  173,  and  in  the  second  edition,  vol.  1,  p.  i;il9,  it 
is  laid  down  that  'Hhe  withholding  such  name  would 
avoid  the  policy  /'  and  Lynch  v.  Hamilton  {b)  is  cited ; 
but  that  case,  as  is  shewn  by  the  editor  of  the  8rd  edition, 
▼ol.  1,  p.  327,  note  1,  is  not  an  authority  for  the 
positioh. 

Mdlishf  in  reply. — ^The  decision  in  Cockey  v.  Atkin- 
mm  (c)  was  on  a  time  policy.  In  Brown  v.  Tierney  (d)  and 

(a)  3  Burr,  1905.  1910. 

(6)  3  Taunt.  37;   conBrmed  in    L^pich    v,  Dumsford,  in   error, 
14IM494. 

(tf)  2B,4-A.  460.  (d)  1  Taunt.  517. 

VOL.  Z.  2   K  B.  &  S. 
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[1870.]  Jarman  v.  Coape  (a),  the  policy  was  on  ship  wamnM 
Haebower  ''  ^^  ^^  capture  and  seizure  in  her  port  or  pcnrts  d 
HvTOBixsov  discharge" ;  the  object  of  that  warranty  being  that  fls 
underwriter  should  not  be  liable  if  the  ship  went  so  ues 
the  land  that  a  land  enemy  might  come  down  snd 
capture  her;  and  therefore  it  was  not  for  an  owner  who 
took  his  vessel  into  such  a  position  to  say  it  was  not 
a  port  In  Sea  Insurance  Company  of  Scotland  ▼• 
Gavin  {b)  the  roadstead  at  Saloe^  on  the  coast  of  Spatn, 
was  recognized  as  a  port  by  the  Spanish  govemmeot^ 
and  also  by  this  country ;  it  had  a  custom  house  and 
harbour  master^  and  port  dues  were  levied  there. 

In  1  Phillips  on  Insurance^  ch.  vii.,  sect.  viiL  §  698, 
p.  825^  8rd  ed.,  it  is  said^  ^*  The  underwriter  is  presumed 
to  know  the  local  situation  and  circumstances  of  the 
ports  comprehended  within  the  voyage  and  accordinf^y 
they  need  not  be  represented/^  citing  The  MaryUmi 
Insurance  Company  and  Pliosnix  Fire  Insurance  Com- 
pany  v.  Bathurst  [c) ;  but  there  the  port  was  mentioned. 
Stilly  if  the  assured  knew  that  Laguna  de  los  Padres  was 
not  known  to  the  underwriter,  he  was  bound  to  inform 
him  of  it.    The  exception  to  the  general  rule  is  that 
the  assured  is  not  bound  to  communicate  to  the  under- 
writer what  he  knows  or  ought  to  know,  e.  y.,  the  usages 
of  the  particular  trade  in  which  the  adventure  is  insured. 
[Martin  B.  Would  it  not  be  fraud  if  the  assured,  know- 
ing that  the  underwriter  did  not  know  what  he  ought 
to  know,  did  not  inform  him  of  it?     KeUy  C.  B.    In 
the  present  case  unless  the  assured  were  entitled  to 
assume  that  this  port  was  known  to  the  underwriter 
the  non-communication  was  a  material  concealment] 

Cur.  adv.  vulU 

(a)  2  Ca>jjp.  613.  (f>)  2  Dow  #  Of.  129. 

(<■)  5  Gilf  .S-  Johns.  159. 
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The  following  judgments  were  now  delivered.  [1870.] 

Harbowkk 
Kelly  C.  B.  delivered  the  judgment  of  Byles  and  hutchimok. 
Bbbtt  JJ.,  Channell  and  Pioott  BB.,  and  himself. 
[After  stating  the  substance  of  the  special  case,  nearly 
as  ante,  pp.  470-5.]  Upon  this  special  case  the  Court 
of  Queen's  Bench  gave  judgment  for  the  plaintiffs,  on 
the  grounds  that  Laguna  de  los  Padres  was  a  port  within 
tlie  terms  of  the  policy,  and  that,  although  the  plaintiffs 
¥ad  concealed  a  material  fact«  yet  it  was  a  fact  which, 
Ij  the  terms  of  the  policy,  the  underwriter  had  taken 
npon  himself  to  know. 

In  the  argument  before  us  it  was  contended  on 
behalf  of  the  defendant  that  this  was  not  a  port  within 
the  policy,  because  a  policy  in  the  present  form  includes 
only  usual  ports  of  loading  in  the  trade,  and  because 
the  trade  contemplated  in  this  policy  was  between  South 
America  and  the  United  Kingdom^  and  this  was  not  a  port 
usually  frequented  in  such  trade;  and  farther  that,  if 
this  was  a  port  within  the  policy,  yet  there  was  such  a 
concealment  of  a  material  fact  or  facts  as  vitiated  the 
policy.  On  behalf  of  the  plaintiffs  it  was  argued  that 
Laguna  de  las  Padres  is  a  place  on  the  coast  mentioned 
in  the  policy  frequented  by  ships  for  the  purpose  of 
loading  and  unloading,  and  was  therefore  a  port,  and,  if 
so^  it  was  a  port  within  the  risk  by  the  very  terms  of 
the  policy ;  and  that  the  plaintiffs  were  not  bound  to 
inform  the  underwriter  either  that  they  intended  to 
tend  the  ship  to  that  port  or  that  there  was  such  a  port 
on  the  coast,  for  that  the  underwriter  had  signed  a 
policy  including  the  risk  of  the  ship  going  to  this  or 
any  other  port  on  the  coast,  and  was  bound  to  know 
that  there  was  such  a  port  and  the  nature  of  it 

2  K  2 
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[1870.]  The  majority  of  the  Court  are  of  opinion  that  Laym 
"haeroweV  ^  ^  Padres  was  a  port  and  a  port  within  the  poli(7,i{ 
HvTCBiNsoii.  ^^  policy  were  otherwise  binding.  In  De  Longwmm 
V.  The  New  York  Fire  Insurance  Company  (a)  a  port  ii 
described  by  Kent  C.  J.,  p.  125^  as  a  landing  or  loadiiig 
place  where  ships  usually  deliver  and  receive  their 
cargoes.  *'  It  is,''  he  says,  "  frequently  defined  in 
the  books  in  this  commercial  sense  without  any  parti- 
cular reference  to  its  fitness  for  naval  security/'  And 
further  on  in  his  judgment,  ''  If  Silam  was  a  port  of 
the  same  kind  with  that  of  Sisah  having  only  a  prM- 
ticable  and  usual  place  for  anchorage,  and  loading  and 
unloading  of  cargoes,  it  came  within  the  description  in 
the  policy."  And  in  Cockey  v.  Atkinson  (b)  an  open 
roadstead,  being  a  usual  place  of  loading  and  unloading, 
was  held  for  that  cause  to  be  a  port.  See  also  the 
cases  cited  in  the  argument.  Within  the  rule  thus  laid 
down  iMguna  de  los  Padres  was  a  port ;  it  was  further- 
more a  port  within  the  province  of  Buenos  Ayres^  and 
therefore  it  was  a  port  within  the  express  terms  of  the 
policy.  We  do  not  think  that  the  case  of  Ashley  v. 
Pratt  (e)  is  an  authority  for  the  proposition  that,  upon 
a  policy  expressed  in  such  wide  terms  as  the  present,  a 
port  within  the  locality  described  is  excluded  because 
it  is  not  usually  frequented  as  a  loading  port  in  the 
particular  trade  otherwise  described  in  the  policy. 

Upon  the  next  question,  in  the  absence  of  a  plea  of 
fraud,  which  the  facts  disclosed  on  the  special  case  might 
perhaps  have  supported,  we  are  bound  to  treat  the  case 
as  one  of  concealment  only.  But,  so  treating  it,  we  are 
of  opinion  that  there  was  a  concealment  of  material 
facts,  namely,  the  letters  of  the  18th  November  and  the 

(a)  10  JohfiM,  V.  8, 120.  {h)  2  5.  if-  vt  460. 

(»•)  16  M.  #  W,  471 ;  affirmed  in  error,  1  fire*.  257. 
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information  contained  in  them,  which  the  assured  was  [1870.] 
bound  to  communicate  to  the  underwriter.  It  is  stated  Uarbowkb 
in  the  judgment  of  Lush  J.,  in  the  Court  below  (a),  hutcbihsox. 
and  was  not  denied  in  argument  before  us,  and  indeed 
could  not  have  been  successfully  denied,  that  the  fact 
which  was  concealed  was  a  material  fact,  that  is,  one 
which,  if  it  had  been  known  to  the  underwriter,  would 
haTC  affected  his  estimate  of  the  character  and  d^ree 
of  the  risk.  It  was  a  fact  known  to  the  plaintifi,  the 
MBured,  and  unknown  to  the  defendant,  the  underwriter. 
Within  the  general  rule,  therefore,  laid  down  in  many 
eases,  it  was  a  fact  which  the  assured  was  bound  to 
difldose,  unless  it  can  be  correctly  affirmed  that  it  was 
a  hd  which  the  assured  had  a  right  to  assume  was 
within  the  knowledge  of  the  underwriter,  or  concern- 
ing which  the  underwriter  had  waived  further  informa- 
tion, or  which  the  underwriter  was  bound  to  know. 
The  facts  and  correspondence  set  out  in  the  special 
case  shew  that  the  plaintiffs  and  their  agents  knew  that 
Laguna  de  los  Padres  was  unknown  to  underwriters  in 
general  as  a  port  of  loading,  and  even,  as  we  think,  that 
it  was  unknown  to  the  defendant.  It  is  impossible, 
therefore,  as  it  seems  to  us,  to  maintain  that  the  plain- 
ti£b  were  authorized  to  assume  that  the  defendant  knew 
of  this  port  as  a  port  of  loading.  The  case  in  which 
m  underwriter  is  said  to  waive  being  informed  of  a 
istit  18,  where  a  representation  made  to  him  should 
toggest  a  doubt  or  inquiry  to  the  mind,  and  he  omits 
to  make  the  inquiry ;  1  Phillips  on  Insurance,  ch.  vii. 
aect.  V.  §  568,  p.  310,  3rd  ed.  In  the  present  case 
there  was  no  such  representation,  and  therefore  that 
doctrine  cannot  apply.  It  might  have  applied  if  the 
name  of  Laguna  de  los  Padres  had  been  mentioned^ 

(a)  See  p.  478. 
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[1870.]      <^d  the  defendant  had  made  no  inquiry  about  it.    Th 
Haerowsr    '^^  question  therefore  is,  what  are  the  facta  which  la 
HuTo^'iM  on    ^wi^^lci^^ter  ought  to  know  ?     In  Carter  v.  Boehm  (•) 
Lord  Mawtfield  thus  states  the  proposition,  p.  191(^ 
*'  The   insured   need   not  mention  what    the  undo^ 
writer  ought  to  know;   what  he  takes  upon  himself 
the  knowledge  of;  or  what  he  waives  being  informed 
of    He  then  gives  several  instances  of  facta  which  the 
underwriter  ought  to  know.    And  then  he  contmueSi 
p.  1911,  **  The  reason  of  the  rule  which  obliges  parties 
to  disclose,  is  to  prevent  fraud,  and  to  encourage  good 
&ith.    It  is  adapted  to  such  facts  as  vary  the  nature  of 
the  contract ;  which  one  privately  knows,  and  the  other 
is  ignorant  of,  and  has  no  reason  to  suspect''     He  ends 
by  saying,  p.  1919,  ''  What  has  often  been  said  of  tho> 
Statute  of  Frauds  may,  with  more  propriety,  be  appliedL 
to  every  rule  of  law,  drawn  from  principles  of  natun^ 
equity,  to  prevent  fraud — that  it  should  never  be  s^^ 
turned,  construed,  or  used,  as  to  protect,  or  be  a  m( 
of  firaud.'^     In  1  Phillips  on  Insurance,  ch.  viL  sect. 
§  531,  p.  285,  3rd  ed.,  the  material  fact  which  may  n< 
be  concealed  is  thus  described,  **and  which  is  known, 
presumed  to  be  so,  to  the  party  not  disclosing  it,  and  is 
known,  or  presumed  to  be  so,  to  the  other/'  In  sect 
§  571,  p.  312,  3rd  ed.,  speaking  of  the  knowledge 
trade,  which  is  to  be  assumed,  it  is  said :  "  The 
is  not  required  to  communicate  to  the  underwriter  htt^ 
which  are  presumed  or  proved  to  be  known  to  tho»^ 
conversant  with  the  trade,  or  that  in  fact  are  know^^ 
to  the  latter,  however  they  may  have  become  so."    ItM 
sect,  viii.,  §  593,  p.  325,  it  is  said :  "The  underwriter  i0 
presumed  to  know  the  usages  of  the  particular  trade 
insured,  and  these,  accordingly,  need  not  to  be  repre- 

{a)  3  Burr.  1905,  4th  ed. 
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•ented  to  them  by  the  assured."    Now  usages  of  trade      [1870.] 

can  only  exist  in  a  known  and  established  trade.    And    Haebowm 

ill  the  analc^es  seem  to  shew  that  the  usages  of  trade  hutchimon. 

mentioned  in  §  598  are  confined  to  those  of  a  known 

and  established  trade.    Thus  in  §  583,  p.  322 :—''  If  the 

vojage  proposed  for  insurance  is  in  contravention  of  a 

noeni  foreign  trade-law  known  to  the  assured,  or  which 

he  is  bound  to  know,  and  not  known  or  presumed  from 

iti  publicity  or  otherwise  to  be  so  to  the  underwriter, 

■ich  intended  contravention  must  be  disclosed.'^     In 

lAmauld  an  Insurance^  p.  520,  3rd  ed.,  in  the  chapter 

on  Concealment,  it  is  said,  "  Concealment,  in  the  law  of 

iittnrance,  is  the  suppression  of  a  material  fact  within 

^  knowledge  of  the  assured,  which  the  underwriter 

w  liot  the  means  of  knowing,  or  is  not  presumed  to 

fajow/'    Afterwards,  as  an  instance,  it  is  said,  p.  582, 

•^  knowledge  of  the  political  state  of  the  world,  of  the 

^^»ianoe  of   p^irticular  countries,  of  their  standing 

'^^ttsintile  regulations,  of  the  risk  and  embarrassment 

"^^cting  the  course  of  trade  contemplated  by  the  in- 

^^Uce,  must  all  necessarily  be  imputed  to  the  under- 

^"^ter,  and    therefore  need  not  be  disclosed  bv  the 

^'^^^red :  but  it  has  been  held  in  the  United  States,  Hoyt 

•  Oilman  {a),  Blagge  v.  The  New  Fork  Insurance  Com- 

'^^y  (A),  and  apparently  on  very  good  grounds,  that  the 

^^w  or  shifting  regulations  of  foreign  states,  by  which 

^  property  is  exposed  to  seizure,  if  privately  known  to 

^*le  assured,  ought  to  Ae  disclosed  by  him,  for  they 

^^tonot  be  presumed  to  be  necessarily  within  the  know- 

'^dge  of  the  underwriter.''     Again,  it  is  said,  p.  538, 

*•  The  assured  need  not  mention  what  the  underwriter 

^^ht  to  know,  or  what  he  takes  upon  himself  the 

knowledge  of.     It  is  upon  this   principle  that  facts 

(a)  8  Massack,  336.  (h)  1  Caines  549. 
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[1870.]      comprised  in  the  general  usages  of  trade  need  not  k 
Haerowsr    communicated.    But  in  order  to    dispense  widi  tk 
UoTCBiHsov   <^°^ii^ui^cation  of  anything  done  according  to  us^c^ 
such  usage  must  be  general  and  universally  known  to 
all  engaged  in  the  trade.''    And  again,  p.  589,  **  Every 
underwriter  is  presumed  to  be  as  well  acquainted  as  the 
assured  himself  with  all  the  general  and  established 
restrictions  on  commercial  freedom  imposed  in  different 
states  for  the  sake  of  revenue,  or  fancied  protection  to 
their  interests;   these  are  in  fact  matters  of  genend 
mercantile  notoriety,  which  the  assured  is  not  bound  to 
communicate.   But  if  the  prohibition  be  of  recent  date, 
or  only  occasional  in  its  nature,  the  assured,  supposing 
him  to  have  private  means  of  information,  ought  to  com- 
municate the  fact  to  the  underwriter."    These  analogies, 
which  are  founded  on  decided  cases  in  the  respective 
countries  of  both  these  authors,   and  the  canon  of 
construction  to  be  applied,  according  to  Lord  ManMfidd^ 
to  all  rules  for  the  preservation  of  good  faith  seem  to  us 
to  authorize  the  conclusion  that  in   the  present  case 
the  underwriter  was  not  bound  to  know  that  which  no 
other  underwriters,  that  is,  no  other  persons  engaged  in 
the  same  trade  or  business  as  himself,  knew ;  he  was  not 
bound  to  know  that  Laguna  de  los  Fadres  was  a  port  of 
loading  in  the  province  of  Buenos  Ayres^  or  that  it  was 
subject  to  local  dangers.    It  is  true  that  in  1  PhilUps  ou 
Insurance,  ch.  vii.,  sect,  viii.,  §  593,  p.  325,  8rd  ed.,  it 
is  stated  that ''  the  underwriter  is  presumed  to  know  the 
local  situation  and  circumstances  of  the  ports  compre- 
hended within  the  voyage,  and  accordingly  these  need 
not  be  represented.^'     But  in  the  first  place  he  speaks 
of  its  being  presumed,  which,  as  we  have  before  said, 
cannot  in  reason  be  applicable  to  a  knowledge   not 
possessed  by  any  one  else  in  the  same  trade  as  the 
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underwriter,  or  wliich  the  assured  knows  to  be  not      [1870.] 
poMCMcd  by  the  particular  underwriter ;  and,  secondly,     Haebowee 
the  analogous  cases  shew  that  the  proposition  must  be   hutcbihbon 
fimited  to  ports  generally  known  in  trade,  or  known  to 
underwriters  in  general.    In  the  case  already  quoted, 
▼is.,  De  lAmguemere  v.  The  New  York  Fire  Insurance 
Comtpany  (a),  one  port  under  discussion,  namely,  Sisai^ 

mentioned  in  the  policy,  and  there  was  no  state- 
that  either  it  or  the  other   port,    SUam^  was 

Lown  to  underwriters  in  general. 
We  are,  therefore,  of  opinion  that  the  assured  in 
tlie  present    case  concealed  from  the  underwriter   a 
material  fact  which  was  known  to  them  and  was  not 
known  to  him,  and  that  the  fact  so  concealed  was  not 
ime  which  the  assured  were  entitled  to  presume  was 
known  to  the  underwriter,  nor  one  as  to  which  he  had 
waived  further  information,  nor  one  which  he  ought 
to  have  known,  and  consequently  it  was  the  duty  of 
the  assured  to  communicate  the  fact  to  the  underwriter, 
-and  the  non-communication  vitiated  the  policy*    For 
the  reasons  thus  given  we  are  of  opinion  that  the  judg- 
ment of  the  Court  below  should  be  reversed,  and  that 
judgment  should  be  entered  for  the  defendant. 

Martin  B.  I  am  of  opinion  that  the  judgment  of 
the  Court  should  be  in  favour  of  the  defendant  upon  both 
points. 

This  is  a  policy  of  insurance  upon  cargo  on  board  a 
ship  to  proceed  from  Buenos  Ayres  in  South  America  to 
a  port  of  loading  in  that  province,  and  thence  to  the 
United  Kingdom.  I  think  that  Laguna  de  hs  Padres, 
which  is  a  common  slaughter  house,  with  a  jetty  run- 
ning into  the  sea,  and  where  a  few  ships  go  for  coasting 

(a)  10  Johns,  U.  S,  120. 
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[1870.]      purposes,  is  not  a  port  of  loading  within  the  meuii| 
Haebowbr    ^^  ^^^  policy.    That  term  means  a  place  or  port  when 
HuTOHiHsoii    *^P*   ^^   usually  loaded   for  a  voyage   finom  SmA 
America  to  Europe,  and  to  which  ships  usually  oone 
from  Europe  and  are  loaded.    This  place  is  notUiig 
more  than  a  South  American  slaughter  house,  with  a 
jetty  running  out  into  the  sea,  not  into  a  river,  to  whidi 
vessels  resort  occasionally  in  order  to  bring  away  ibe 
produce  of  the  slaughter  house,  and  between  which  and 
Buenos  Ayres  there  is  a  coasting  trada 

I  am  also  of  opinion  that  there  was  a  wiliul  conceal- 
ment. The  plaintififs  in  England,  having  communicated 
to  brokers  in  Liverpool  part  of  the  information  wfaidi 
they  had  received  from  the  master  and  the  agents  of 
the  ship  in  South  America,  were  told  that  the  premium 
for  insurance  would  be  four  guineas.  Afterwards  thej 
kept  back  the  whole  of  the  information  fi^m  the  defend- 
ant^ and  insured  with  him  at  the  rate  of  40f.  This 
amounts  to  a  concealment  at  the  least :  in  my  judgment 
it  is  a  fraud. 

Martin  B.  read  the  judgment  of  Willes  J.  I 
think  our  judgment  ought  to  be  for  the  underwriter 
upon  the  ground  that  the  policy  was  effected  to  cover 
a  voyage  from  a  place  of  loading  previously  used  only 
by  coasters  and  not  known  as  a  port,  and  where  ship- 
ping was  exposed  to  peculiar  risk  from  local  causes; 
all  which  was  known  to  the  assured  and  material  to 
the  imderwriter^s  estimate  of  the  character  and  degree 
of  the  risk,  and  was  concealed  from  him ;  whereby  the 
policy  was  obtained  at  a  less  premium  than  the  under- 
writer would  have  stipulated  for  had  he  known  the  facts. 
This  is  a  case  not  of  mere  concealment  of  the  port  from 
which  the  vessel  was  intended  to  sail,  but  of  procuring  a 
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policy  by  the  oonoealment  of  circumstances  beyond  and      [1870.] 
besides,  though  including,  that  fact,  and  which  if  dis-    ^^^^^^^^ 
doeed  would  have  enhanced  the  premium.  „      ^* 

Clbasbt  B.  I  agree  with  the  judgment  of  the 
Queen's  Bench,  so  far  as  it  decides  that  there  was 
DO  obligation  on  the  assured  to  communicate  to  the 
underwriter  that  Laguna  de  las  Padres  was  a  port  of 
loading  within  the  province  of  Buenos  Ayres^  or  that 
the  destination  of  the  vessel  was  that  port.  I  think 
tfcat,  in  general,  provided  the  terms  of  a  policy  include 
aU  ports  of  loading  of  every  description  within  a  certain 
district,  the  existence  of  these  ports  is  a  matter  equally 
within  the  knowledge  or  presumed  knowledge  of  both 
parties,  and  that  if  the  underwriters  are  ignorant  as  to 
the  ports  within  the  district,  or  wish  for  information  as 
to  what  port  is  the  destination  of  the  vessel,  it  was  for 
them  to  ask  such  questions  as  they  deemed  material, 
and  then  they  would  have  been  entitled  to  true  answers ; 
Haytoood  v.  Rodgers  {a).  And  it  is  of  great  importance 
not  to  break  in  upon  this  rule,  otherwise  the  security 
of  persons  who  have  effected  policies  would  be  much 
diminished,  and  vexatious  defences  set  up  when  claims 
are  made. 

The  rule  would  however,  I  think,  be  subject  to  this 
qualification,  that  the  assured  had  not  by  any  contrivance 
in  the  wording  of  the  proposal  and  policy  intentionally 
hid  from  the  underwriters  what  was  the  real  risk  in- 
tended to  be  covered,  and  so  misled  them  and  given 
them  no  opportunity  of  ascertaining  that  risk.  I  think 
the  so  often  repeated  quotation  of  Lord  Mansfield  in 
the  great  case  of  Carter  v.  Boehm  {h)  peculiarly  appli- 
cable to  the  present  case,  *' Aliud  est  celare ;  aliud  tacere ; 

(«)  4  fiw^  590.  597, 598.  (h)  3  Burr.  1905.  1910,  4th  ed. 
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[1870.]  neque  enim  id  est  celare  quioquid  retioeas ;  aed  cm 
Hahrowbe^  quod  tu  sdas,  id  ignorare  emolamenti  tai  caasa  nb 
HuTOBiiitoH.  ^^  quorum  intersit  id  scire.**  Sileuce  as  to  oertui 
material  particulars  is  one  thing,  but  hiding  and  cova>- 
ing  them  up  is  another,  and  in  such  a  contract  as  tlii% 
which  is  always  said  to  be  uberrima  fidei,  avoids  tbe 
policy. 

It  is  only  necessary  to  consider  the  real  state  of  tbe 
facts,  and  then  the  wording  of  the  proposal  and  tbe 
reason  for  so  wording  it,  and  the  case  will,  I  think,  be 
free  from  difficulty.  It  was  intended  and  expected  that 
the  vessel,  having  taken  in  part  of  her  cargo  at  Bueam 
Ay  res,  should  proceed  to  Loffuna  de  Jos  Padres  and  there 
complete  her  cargo,  and  then  proceed  to  the  UmUd 
Kingdom.  Accordingly  the  original  proposal  made  by 
Gray  and  Buchanan  (tbe  firm  under  which  three  of 
the  plaintiffs  carry  on  trade)  was  *^  at  and  firom  Buenos 
jiyres  to  Laguna  de  los  Padres,  near  Cape  Corrientes, 
and  thence  to  a  port  of  call  and  for  discharge  in  the 
United  Kingdom"  (see  the  letter  of  the  24th  December, 
1861  (a).)  The  answer  they  get  to  this  proposal  is,  that 
the  rate  is  five  guineas  on  the  ship  and  freight,  aud 
four  guineas  on  the  cargo.  That  rate  being  considered 
high  the  proposal  is  abandoned,  and  the  matter  is  placed 
in  the  hands  of  Alexander  Kay  §*  Co.  At  the  time  when 
they  take  the  matter  up  the  same  state  of  things  con- 
tinued, and  the  vessel  was  known  to  have  taken  in  cargo 
at  Buenos  Ayres,  and  having  taken  in  what  she  could 
procure  there  was  to  proceed  to  Laguna  de  los  Padres, 
and  thence  to  the  United  Kingdom. 

Now,  under  these  circumstances,  they  might  have 
eiiectcd  an  assurance  at  and  from  Buenos  Ayres  to  a 
port  of  loading  in  the  province  of  Buenos  Ayres,  aud 

[a)  Ante,  pp.  471-2. 
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thence  to  the  United  Kingdom.  But  in  that  case  the  [1870.] 
underwriters  would  have  had  a  fair  opportunity  of  Harrower 
asking  what  port,  or  they  would  have  been  bound  bv  Hittohiiisoii. 
Ibe  policy.  The  form  of  the  proposal  in  that  case  would 
IiaTC  indicated  that  there  was  a  known  port  to  which 
tbe  vessel  was  to  proceed,  and  an  answer  would  be 
giren  to  the  inquiry,  and  the  actual  state  of  facts  would 
not  have  been  misrepresented.  But  the  real  risk  in- 
toided  being  what  I  have  mentioned,  and  the  object 
Wog  to  get  it  done  at  AOs.  (see  the  letter  of  the  31st 
Ikeember,  1861)  {a),  the  form  of  proposal  resorted  to  is : — 
*  At  and  from  Buenos  Ayres  and  port  or  ports  of  loading 
in  the  province  of  Buenos  Ayres  to  port  or  ports  of  call 
and  or  discharge  in  the  United  Kingdom.**  This  general 
farm  hides  and  covers  up  the  real  risk.  The  words 
^port  or  ports  of  loading''  imply*  contrary  to  the  fact, 
that  it  is  uncertain  whether  the  vessel  will  proceed  to 
one  port  or  several  ports,  and  that  the  destination  of  the 
vessel  is  unknown ;  and  inquiry  is  thus  prevented,  and 
the  underwriter,  if  he  did  not  know  of  any  ports  of 
loading  besides  Buenos  Ayres  itself,  would  consider  the 
additional  words  as  unimportant.  And  it  appears  from 
the  special  case  that  he  did  so;  for  he  returned  the 
policy  as  being  at  and  from  Buenos  Ayres  only.  The 
agents  for  the  assured  then  applied  to  have  the  addi- 
tional words  added,  still  misleading  the  underwriter  as 
to  the  real  facts  by  the  general  words  referred  to. 

If  the  agents  of  the  assured  did  not  by  this  form  of 
proposal  hide  and  conceal  from  the  underwriter  the 
material  fact  that  the  vessel  was  to  proceed  to  a  par- 
ticular port  which  they  supposed  was  unknown  to  him 
because  they  had  never  heard  of  it  themselves,  the 
policy  might  be  valid.    But  that  is  not  my  impres- 

(a)  Ante,  pp.  472-3. 
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[1870.]      sion.    I  cannot  but  regard  it  as  a  contrived  form  i 
Habrower    general  words^  properly  applicable  to  a  case  where  Ab 
HuTOHivBov   pi^calt^ro  of  the  voyage  are  uncertain  and  nnknowi, 
and  here  applied  to  a  case  in  which  ^erything  wii 
certain  and  known. 

I  am  authorized  to  draw  inferences,  and  the  explana- 
tion given  in  the  letter  from  Alexander  Kay  tgCo.Xxi 
CampheU,  Cross  jr  Co.,  dated  16th  Jufy,  1862  {a),  is 

(a)  This  letter  was  in  answer  to  one  from  Qar^fb^U,  Cron  4  ^ 
dated  Liverpool,  Jvly  15,  1862,  containing  the  following  adilitiniMl 
queries,  to  which  the  solicitor  for  the  underwriter  requested 

"  1.  Whether  the  name  of  the  port,  Laguna  de  los  Padreg, 
tioned  at  all  as  the  port  of  loading. 

"  2.  Whether  you  were  led  to  believe  that  the  name  of  the  pott  of 
loading  was  uncertain  or  unknown. 

"3.  Were  the  letters  of  13th  NoveTnber  from  the  master  and  agnnts  at 
BuenoB  Ayres  shewn  or  adverted  to,  and  if  the  latter,  in  what  tenaa." 

The  answer  was  as  follows : — 
*'  Messrs.  Campbell^  Cross  j-  Co,  "  Boyal  Exchange,  Gltugom, 

**  Gentlemen,  "  16th  Jufy,  1862. 

"  We  have  received  your  favour  of  yesterday  containing  three  additional 
queries  as  to  the  insurance  per  Matamas,  and  which  we  will  answer  in 
order. 

"  Ist  Mr.  Muir,  of  Messrs.  James  Finlay  ^  Co.,  we  are  sure,  did  naaie 
to  us  Laguna  de  los  Padres  as  the  probable  port  of  loading;  bnt  never 
having  heard  of  that  place  before,  and  being  assured  by  Mr.  Muir  that 
it  was  in  the  province  of  Buenos  Ayrcs,  we  suggested  in  case  of  mistake 
to  word  the  policy  in  as  general  terms  as  possible,  and  hence  in  giving 
the  order  for  insurance  we  said  Buenos  Ayres  and  port  or  pcnts  in  the 
province  of  Buenos  Ayres, 

"  2nd.  From  the  length  of  time  that  has  elapsed  since  the  order  of 
insurance  was  verbally  given,  we  are  unable  with  certainty  to  answer 
this  queiy,  but  the  impression  on  our  minds  at  present  is,  that  some 
uncertainty  was  entertained  as  to  the  vesscFs  actual  port  of  loading. 

"3rd.  The  master's  letter  to  Messrs.  Gray  j-  Buchanan  was  first 
shewn  to  us  on  10th  instant,  and  on  that  day  wo  forwarded  it  to  you. 
The  letter  of  13th  November  from  Messrs.  Barbour,  Barclay  ^  Co.  to 
Messrs.  Gray  ^*  Buchanan,  was  first  read  by  us  from  the  press  copy 
in  the  ofTice  of  Messrs.  James  Finlay  j-  Co.  on  2nd  instant,  and  on  the 
day  following  we  forwarded  extracts.  We  remember  when  the  loss  was 
first  announced  in  Lloyd's  list  going  over  to  the  office  of  Messrs.  James 
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not  satisfactory.      This  is^  in  substance,  the  second      [1870.] 
objection  relied  on  in  the  grounds  of  error,  and,  for  the     harroweiT 
reasons  given  to  us,  I  think  it  is  a  good  one.  Hutchiiison. 

I  also  think  that  when  the  loss  occurred  the  vessel 
was  not  upon  the  voyage  to  which  the  policy  applies. 
The  vessel  was  lost  upon  the  voyage  back  from  Laguna 
de  los  Padres  to  Buenos  Ayres,  which  the  vessel,  con- 
trary to  expectation,  was  compelled  to  take.  This  was 
dearly  not  the  voyage  which  the  assured  intended  to 
\ie  covered  by  the  policy,  as  before  explained.  Nor  is 
ft  the  voyage  mentioned  in  the  policy,  when  the  state 
of  &cts  to  which  the  policy  was  to  apply  is  considered. 
That  voyage  begins  at  Buenos  Ayres^  and  proceeds  to 
port  or  ports  of  loading,  and  thence  to  the  United  King- 
dom. If  there  was  anything  in  the  special  case  to  shew 
that  Buenos  Ayres  would  be  considered  as  on  the  voyage 
firom  Laguna  de  los  Padres  to  the  United  Kingdom,  this 
objection  would  not  apply.  If,  for  instance,  vessels  had 
been  in  the  habit  of  taking  in  cargo  at  Laguna  de  los 
JPadres,  and  then  proceeding  to  Buenos  Ayres,  and  so 
to  the  United  Kingdom,  there  might  be  an  answer  to 
this  objection ;  but  all  that  appears  is  that  there  was 
a  coasting  trade  between  Laguna  de  los  Padres  and 
Buenos  Ayres^  and  this  would  imply  that  cargo  taken 


Fnday  %  Co,  and  asking  why  tho  yesscl  returned  to  Buenoa  Ayrta. 
Their  answer  was  to  fill  up  and  clear,  as  this  was  a  compulsory  Custom 
hoose  regulation,  and  in  support  of  which  they  permitted  us  to  read  a 
pantgraph  in  a  letter  from  Messrs.  Barbour,  Barclay  ^  Co.  The  date 
of  this  letter  we  cannot  of  course  remember,  or  in  £EU!t  we  may  not  even 
have  looked  at  its  date.    It  may  have  been  the  said  letter  of  13th 

"  We  are,  &c. 

«  Akxr.  Kay  ^  Cor 
These  letters  were  part  of  a  correspondence  which  took  place  after  the 
loo,  and  which  on  that  account  MellUh  objected  to  as  not  admissible  in 
Vridence. 
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[1870.]      in  at   Buenos   Ayres  would  be  transhipped    there  X 
UabrowbiT  intended  for  the   United  Kingdom^  and  not  that  ttie 
HuTCHiiiBOH.  ^^^^^  vessel  should  carry  them  on.     I  cannot  think  Alt 
the  policy  in  the  present  case  would  include  any  number 
of  voyages  backwards  and  forwards  from  port  of  loadmg 
to  port  of  loading,  tiU  the  cargo  was  completed  and  te 
ship  ready  to  sail. 

I  must  say,  farther^  that  I  agree  in  the  conclusion  at 
which  my  brother  Martin  has  arrived,  that  Lagwut  dt 
los  Padres  is  not  a  port  of  loading  within  the  meaning 
of  the  policy.    It  is  only  a  port  for  coasting  yesadu^ 
and  not  for  vessels    proceeding  to  Europe  or  other 
countries.    Now  the  agents  for  the  assured  supposed 
that  the   ship  could  and  would  proceed   direct  from 
Laguna  de  los  Padres  to  the  United  Kingdom,  and  did 
not  intend  to  include  it  as  a  port  for  coasting  vessels  only. 
This  appears  distinctly  frx)m  the  letter  of  the  plaintiffs  to 
North,  Eunng  If  Co.,  dated  the  24th  December,  1861  {a), 
and  the  letter  of  Alexander  Kay  %  Co.  to  Campbell^ 
Cross  §•  Co.,  dated  the  16th  July,  1862  (i).   The  under- 
writer did  not  know  of  its  existence,  and  therefore,  of 
course,  did  not  intend  to  include  it.      Still,  if  the  words 
were  clear,  and  no  ambiguity  introduced  into  the  mean- 
ing of  them,  the  meaning  could  not  be  varied  by  th& 
object  and   intention  of  the  parties.     But  it  appear"^ 
to  me,  first,  that  upon  the  proper  construction  of  tb  ^ 
policy  the  words  ''ports  of  loading''  mean   ports 
loading  for  Europe  and  other  countries,  including  th 
United  Kingdom,  as  the  agents  for  the  assured  intended 
and  that,  following  Buenos  Ayres,  they  are  ports  ejusden^ 
generis,  viz.,  ports  where  cargoes  might  be  loaded  for^ 
the  United  Kingdom   direct.     And,   secondly,  that  so 

{a)  Se«  ante,  pp.  471-2.  (A)  See  ante,  note  (a),  p.  SOD. 
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soon  as  it  appears  that  there  are  two  classes  of  ports 

in  the  province,  viz.,  such  ports  as  Buenos  Ayres  for 

loading  outwards  and  trading  with  Europe,  which  may 

therefore  be  supposed  to  be  known  to  underwriters,  and 

alto  such  ports  as  Laguna  de  los  Padres,  for  coasting 

▼easels  only,  and  which  would  probably  not  be  so  known, 

&  latent  ambiguity  is  introduced,  and  parol  evidence  is 

Omissible  to  shew  which  class  of  ports  was  intended, 

^d  then  it  is  certain  that  both  parties  understood  a 

port  where  the  ship  could  load  and  proceed  direct  to 

fl»e  United  Kingdom. 

I^or  the  above  reasons,  I  think  that  the  plaintiffs 

cwinot  recover  upon  the  policy  in  the  present  case. 

Judgment  reversed. 
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[1870.] 

Harroweb 

hutchikson. 


XN  THE  EXCHEQUER  CHAMBER. 


■^KDHEAD   against  The    Midland    Railway  igeg. 


[Reported  vol.  9,  p.  519.] 


Company,  on  appeal.  Mmday, 


May  1 


'^ 


Fleet  against  Perrins,  on  appeal. 

[Reported  vol.  9,  pp.  576.  585.] 


Wednesday, 
May  12th. 


^OL.  X. 


2   L 


B.    &   S. 
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1809. 


EASTER  VACATION. 


Monday^ 
May  10th. 

Carriers  hy 
railway, 
"  Pertimal 
luggagey 
Chilis  toy. 


HuDSTON    against  The   Midland    Railway 

Company. 

A  child*s  toy  called  a  spring  horse,  78  lbs.  in  weight,  and  44  indi* 
in  length,  standing  on  a  flat  surface,  is  not  within  the  regulation  of  *» 
railway  Company  allowing  first  class  passengers  112 lbs.  "of  pertOOM- 
li^Sg^o  only  (not  being  merchandise  or  other  articles  carried  for  hi^ 
or  profit)  free  of  charge." 

A  PPEAL  from  the  dedsion  of  the  Judge  of  th^ 
Coonty  Court  of  Derbyshire^  holden  at  Derby. 

The  plaintiff  sought  to  recoTer  2s.  6d.  paid  by  him  tC^ 
the  defendants  under  protest  at  Kiny*s  Crass  Station  (at^ 
carriage  charged  by  them  from  Landon  to  Beeston^  neai^ 
Nottingham^  of  a  toy  called  a  spring  horse^  and  21.  2s.  ^ 
damages  for  detention  in  London,  &c. 

On  the  10th  March,  1868,  the  plaintiff  took  a  first 
class  return  ticket  from  Beeston,  near  Nottingham,  to 
King's  Cross.  He  took  no  luggage  with  him,  but  while 
in  London  bought  for  his  family  a  child's  toy  called 
a  spring  horse  (an  improvement  on  the  old  rocking 
horse,  but  standing  on  a  flat  surface):  it  weighed 
78  lbs.  and  was  about  forty-four  inches  in  length. 
The  defendants  refused  to  allow  the  plaintiff  on  his 
return  journey  to  take  it  with  him  as  luggage^  it  being 
an  article  for  the  carriage  of  which  they  had  a  regular 
and  fixed  charge  of  2s.  6d.  The  plaintiff  refused  to 
pay  the  charge,  and  the  train  was  despatched  without 
him ;  he  afterwards  paid  it  under  protest,  and  thereupon 
he  and  the  spring  horse  were  forwarded  by  the  next 
train  leaving  King^s  Cross  for  Beeston. 


^ 
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On  the  railway  ticket  issued  and  delivered  to  the 
plaintiff  there  was  the  following  printed  condition : — 
"This  ticket  is  issued  subject  to  the  regulations  and 
conditions  stated  in  the  Company's  time  tables  and 
bills/'  One  of  those  regulations  was  as  follows: — 
"  Luggage.  First  class  passengers  are  allowed  112  lbs. ; 
second  class^  100  lbs.,  and  government  passengers  56  lbs. 
of  personal  luggage  only  (not  being  merchandise  or 
other  articles  carried  for  hire  or  profit),  free  of  charge. 
All  excess  of  luggage  above  the  weight  allowed  will  be 
charged  for  according  to  distance.'^ 

The  defendants  contended  that  personal  luggage  con- 
sists of  articles  of  wearing  apparel   and  such  other 
personal  requisites  as  are  necessary  for  the  comfort  and 
coxivenience  of  the  passenger  whilst  travelling. 
Judgment  was  given  for  the  defendants. 
The  question  for  the  opinion  of  this  Court  was^  whe- 
tber  the  plaintiff  was  entitled  to  take  with  him  the 
•pxing  horse  free  of  charge,  or  whether  the  defendants 
^^^Te  entitled  to  charge  for  the  carriage  of  it. 

Ibe  Midland  Railway  Act,  7  &  8  Vict.  c.  xviii.  s.  204., 
Enacts,  "  That  every  passenger  travelling  upon  the 
''^^Iway  in  a  first  class  carriage  may  take  with  him  his 
^•^inary  luggage  not  exceeding  100  lbs.  in  weight,  fee 
^'^thout  any  charge  being  made  for  the  carriage  thereof. 
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Maencnnara,  for  the  plaintiff. — The  question  is,  whe- 

^Qer  the  toy  called  a  spring  horse  is  personal  luggage 

^thin  the  regulations  of  the  railway  Company  referred 

^  m  the  ticket  taken  by  the  plaintiff.    The  language 

^^ted  by  the  Company  should  be  construed   liberally 

^  fsvour  of  travellers.    The  Company  in  framing  the 

^^^golation  must  be  taken  to  be  cognizant  of  the  ordinary 
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habits  of  travellers  as  to  the  things  which  they  usaaB; 
take  with  them  on  their  journey :  presents  and  toys  tx 
children  are  within  that  class.     [^Hannen  J.    The  tera 
'*  personal  luggage^'   points  to  a  distinction  between 
articles  which  passengers  can  conveniently  carry  «A 
such  as  take  up  much  room.    Would  a  velocipede  or 
bicycle  be  within  it  ?     Hayes  J.     Suppose  a  number  of 
persons  on  bicycles  arriving  at  a  railway  station  for  the 
purpose  of  going  by  train    and  taking   their    bicydes 
with  them.]    Those  are  not  articles  usually  taken  hj 
travellers ;  but  the  term  **  personal  luggage"  is  not  con- 
fined to  wearing  apparel  or  things  to  be  used  on  the 
journey;  it  would   include   a  cricket  bat,  an  angler's 
rod^  a  sportsman's  gun,  a  book  carried  for  amusement  or 
instruction ;  also  the  bedding  which  it  is  common  foi 
sailors  going  to  join  their  ships  to  carry  with  the 
[Lush  J.     In  JohnsorCs  Dictionary,  **  luggage"  is  defin 
to  be  "  anything  cumbrous  and  unwieldy  that  is  to 
carried  away ;   anything  of  more  weight  than  value.' 
The  term   **  personal  luggage"  might  be  construed  i 
a   larger   sense   as    including    anything    ''  moveablct 
[^Lush  J.     Though  a  sportsman  might  take  his  ff^-^^^ 
with   him   and  game   which   he  had   killed  and  w 
intended  for  his  own  use,  could  a  passenger  who  wi 
going  to  stay  some  time  in  his  country  house  take  •  ' 

hamper  with  liim?  Hannen  J.  If  so  wide  a  meaning  ^^^ 
be  given  to  the  term,  a  person  might  supply  his  cellnc--^^ 
by  taking  a  hamper  of  wine  with  him  on  successivi 
journeys.]  A  barrel  of  oysters  taken  as  a  present  by 
person  going  on  a  visit  at  Christmas  time  would  b^^ 
within  it  [Lush  J.  Passengers  frequently  take  with 
them  game  or  fish  in  a  basket.]  The  meaning  of  the 
term  must  vary  with  the  habits  of  society.     This  is  an 
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article  which  a  person  going  from  home  with  his  family 
for  a  few  days  might  reasonably  take  with  him. 

Cahill  V.    The  London  and  North  Western  Railway 
Company  (a)  and  The  Belfast  and  Ballymeiia  Railway 
Company  and  The  Tsondonderry  and  Coleraine  Railway 
Company  v.  Keys  (b)  only  decide  that  articles  of  mer- 
chandise are  not  personal  luggage.     Nor  are  things 
"donging  to  another  person  and  carried  for  his  service ; 
f^helps  V.  The  London  and  North  Western  Railway  Com- 
f^y  (r).     In   The  Great  Northern  Railway  Company, 
•Ppts.,  Shepherd,  respt.  (rf).  Parke  B.  said,  p.  38,  *'  In 
this  case,  there  being  no  special  contract,  the  defendants 
^ere  bound  to  carry  the  plaintifif  and  his  luggage,  which 
^oi,  according  to  the  true  modem  doctrine  on  the 
^'^ect,    comprises    clothing    and    such   articles  as  a 
*'*veller  usually  carries  with  him  for  his  personal  con- 
^  ®*^icnce ;  perhaps  even  a  small  present,  or  a  book  for  the 
''^^**iiey,  might  be  included  in  the  term ;  but  certainly 
^^    merchandise  or  materials  bought  for  the  purpose 
l^ng  manufactured  and  sold  at  a  profit"    In  Phelps 
^^he  London  and  North  Western  Railway  Company  (c) 
^^"^^  C.  J.  said,  pp.  330-1,  *'  It  is  agreed  on  all  hands 
^'^  it  is  impossible  to  draw  any  very  well  defined  line 
to  what  is  and  what  is  not  necessary  or  ordinary 
^S^^  ^^f  A  traveller ;  that  which  one  traveller  would 
^^sider  indispensable,  would  be   deemed  superfluous 
^^^  unnecessary  by  another.     But  the  general  habits 
^^^  wants  of  mankind  must  be  taken  to  be  in  the  mind 
^^  the  carrier  when  he  receives  a  passenger  for  convey- 
^ce:  and  the  law  makes  him  responsible  for  all  such 

(a)  10  C.  B.  N.  S.  154 ;  affinned  in  error,  13  Id.  818. 
(A)  9  H.  L.  C.  550.  (r)  19  C.  B.  X  S.  321. 

(rf)  8  Exch,  30. 
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things  as  may  fairly  be  carried  by  the  paaseDgerfi 
his  personal  use.    When  something  is  carried  wfaid 
is  manifestly  not  for  personal  use,  or  that  whidi  i 
traveller  would  ordinarily  carry  for  his  personal  oomfiit 
or  convenience,  the  carrier's  responsibiUty  ceases.''  Aol 
Byles  J.  said,  p.  331,  **  A  man's  title  deeds  and  secoritiei 
do  not,  I  think,  fall  within  the  description  of '  ordinaij 
luggage.'"    The  definition  of  the  synonymous  term 
'^  baggage"  has  undergone   much  discussion  in  Amt' 
rica.     In  Angell  on  Carrien^  §  115,  p.  100,  4th  ei, 
it  is   said,   "  The   implied   undertaking  of   the  pRh 
prietors  of  stage  coaches,   railroads,   and    steamboiti 
to  carry  in   safety  the  baggage  of  passengers  is  not 
unlimited,  and  cannot  be  extended   beyond   ordmanf 
baggage,  or  such  baggage  as  a  traveller  usually  carries 
with  him  for  his  personal  convenience ;"  and  pp.  101-2, 
"  All  articles  which  it  is  usual  for  persons  travelling  to 
carry  with  them,  whether  from  necessity,  or  for  conve- 
nience, or  amusement  (such  as  a  ffun,  or  JUhing  tackle), 
fall  within  the  term  baggage.     So  likewise  does  monef, 
not  exceeding  a  reasonable  amount;  and  a  watch  has 
been  held  to  be  a  part  of  a  traveller's  ba^age,  and  his 
trunk  a  proper  place  in  which  to  carry  it"  And  in  Story 
Law  of  Bailments,  §  499,  p.  441,  7th  ed.,  treating  of 
the  liability  of  carriers  for  the  baggage  of  passengeFBi 
it  is  said,   ''By  baggage  we  are  to  understand  such 
articles   of  necessity  or  personal  convenience  as  are 
usually  carried  by  passengers  for  their  personal  use, 
and    not    merchandise  or  other    valuables,    although 
carried  in  the  trunks  of  passengers,  which  are  not 
designed  for  any  such  use,  but  for  other  purposes,  such 
as  a  sale  and  the  like."     And  pp.  44S-5,  "  The  term 
baggage  has  been  thought  to  include  personal  jewelry ; 


XXXn.  VICTORIA. 


509 


a  watch  in  a  trunk,  valued  at  $94 ;  a  set  of  carpenters' 
tools,  to  a  reasonable  amount ;  a  pair  of  pistols ;  money 
in  a  trunk  to  a  reasonable  amount,  bon£  fide  intended 
lor  travelling  expenses,  and  personal  use ;  although  on 
this  point  the  decisions  are  not  uniform.  But  not  large 
mms  of  money,  such  as  are  carried  merely  for  trans- 
portation,  and  not  for  convenience  on  the  way.'' 
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WiUs  (Huish  and  J,  C,  Carter  with  him),  for  the 
defendants. — The  term  '^  personal  luggage"  means  some- 
thing which  is  contained  in  a  small  compass.    A  spring 
horse  is  an  article  of  furniture  for  a  nursery,  and  is  no 
more  personal  luggage  than  any  other  article  of  furni- 
ture for  a  house,  as  an  armed  chair,  a  writing  table  or  a 
four  post  bedstead.    If  ^uch  a  thing  as  this,  or  a  rocking 
horse  or  go  cart«  is  within  the  term  '^  personal  luggage,'' 
a  passenger  with  an  infant  child  will  be  able  to  take 
for  its  use  without  charge  a  cradle  (which  is  a  moveable 
bed),  provided  it  be  not  above  the  allowed  weight.    All 
railway  Companies  charge  for  perambulators.    The  defi- 
nition of  ''  personal  luggage"  as  anything  which  a  person 
going  fix>m  home  for  a  day  might  require,  would  include 
a  bath,  but  exclude  a  spring  horse.     [Lush  J.    Stat. 
7  &  8  Vict.  c.  xviii.  s.  204.  uses  the  term    '*  ordinary 
luggage."]     This  is  certainly  not  an  article  ordinarily 
carried  by  passengers.     The  habits  of  society  vary,  and 
therefore  it  is  liberal  in  railway  Companies  to  allow 
passengers  to  take  without  charge  whatever  under  a 
certain  weight  comes  within  ^'  personal  luggage ;"  but 
the  term  does  not  include  a  barrel  of  beer,  or  a  sack  of 
potatoes.     Also  if  this  machine  is  personal  luggage, 
one  of  more  delicate  construction,  as  a  sewing   ma- 
chine, would  be.     [Lush  J.     The  regulation  in  ques- 
tion excepts  merchandise,  though  that  is  not  personal 
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luggage.     Stat.  7  &  8  VicL  c.  85.  s.  6.,  wliich  estir 
blished  the  parliamentary  train  for  the  poorer  dass  d 
travellers,  provides  that  each  passenger  by  such  tnii 
shall  be  allowed  to  take  with  him  half  a  hundred  weigU 
of  luggage  not  being  merchandize  or  other  artidn 
carried  for  hire  or  profit  without  extra  charge.]  In  QM 
V.  The  London  and  North  Weitem  Railway  Company  (til 
Willes  J.  said,  p.  174,  '*  I  think  that^  when  a  passengier 
takes  a  ticket  at  the  ordinary  charge^  he  must,  accord- 
ing to  common  sense  and  common  experience,  be  taken 
to  contract  with  the  railway  Company  for  the  carriage 
of  himself  and  his  personal  luggage  only ;  and  that  he 
can  no  more  extend  the  contract  to  the  conveyance  of 
a  single  package  of  merchandise  than  of  his  entire 
worldly  possessions."      In   St&qf  Law    of  Bailments^ 
§  499,  p.  441,  note  3,  7th  ed.,  all  the  American  cases 
on  the  question  are  collected,  and  a  passage  is  quoted 
from  the  judgment  of  NUbett  J.  in  Dibble  v.  Brown  (&), 
who,  after  citing  the  proposition  from  Story,  proceeds: 
^*  In  Orange  County  Bank  v.  Brown  (c)  Nelson  J.  says, 
[pp.  1 17-8,]  '  A  reasonable  amount  of  baggage,  by  custom 
or  the  courtesy  of  the  carrier,  is  considered  as  included 
in  the  fare  for  the  person ;  but  Courts  ought  not  to 
permit  this  gratuity  or  custom  to  be  abused,  and  under 
pretence  of  baggage  to  include  articles  not  within  the 
sense  or  meaning  of  the  term,  or  within  the  object  or 
intent  of  the  indulgence  of  the  carrier,  and  thereby 
defraud  him  of  his  just  compensation,  and  subject  him 
to  unknown  and  illimitable  hazards.'     In  Hawkins  v* 
Hoffman  {d)  Bronson  J.  says,  pp.  [589-90,]  *  An  agre^* 
ment  to  carry  ordinary  baggage  may  well  be  implied 


{a)  10  C.  B.  K  8.  154 ;  affirmed  in  orror,  13  Id.  818. 

(b)  12  Geo.  217.  (c)  9  Wend.  N,  Y.  Rep.  So. 

(d)  SHiUN.  Y.  Rep.  56^. 


XXXII.    VICTORIA. 


511 


from  the  usual  course  of  business ;  but  the  implication 
cannot  be  extended  a  single  step  beyond  such  things 
as  the  traveller  usually  has  with  him  as  part  of  his 
loggSLge.     It  is  undoubtedly  difficult  to   define  with 
accuracy  what  shall  be  deemed  baggage  within  the  rule 
of  the  carrier's  liability.     I  do  not  intend  to  say  that 
the  articles  must  be  such  as  every  man  deems  essential 
to  his  comfort ;  for  some  men  carry  nothings  or  very 
little,  with  them  when  they  travel,  while  others  consult 
their  convenience  by  carrying  many  things.    Nor  do  I 
intend  to  say  that  the  rule  is  confined  to  wearing  apparel, 
brushes,  razors,  writing  apparatus,  and  the  like,  which 
most  persons  deem  indispensable.     If  one  has  books  for 
his  instruction  or  amusement  by  the  way,  or  carries 
bis  gun  or  fishing  tackle,  they  would  undoubtedly  fall 
"within  the  term  baggage,  because   they  are  usually 
carried  as  such.     This  is  I  think  a  good  test  for  deter- 
mining what  things  fall  within  the  rule.     It  has  been 
decided  that,  under  the  term  baggage,  merchandise,  as 
silks  or  other  fine  articles,  are  not  embraced  ;  nor  large 
sums  of  money,  nor  samples  of  merchandise     A  watch 
is  embraced,  according  to  the  Ohio  Courts.' "    He  states 
as  the  result  of  a  review  of  the  authorities  "We  are 
still  without  a  rule  for  determining  what  articles  are 
included  in  baggage.     For  such  things  as  would  be 
necessary   to   one   man   would   not   be   necessary    to 
another;   articles  which  would  be  held  but  ordinary 
conveniences  by  A,  might  be  considered  incumbrances 
by  B.     One  man,  from  choice,  or  habit,  or  from  edu- 
cational incapacity  to  appreciate  the  comforts  or  con- 
veniences of  life,    needs   perhaps   a   portmanteau,    a 
change   of   linen,    and    an    indifierent   razor ;    whilst 
another,  from  habit,  position,   and   education,  is   un- 
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happy  without  all  the  appliances  of  comfort  wludi 
surround  him  at  home.  The  quantity  and  character  rf 
ba^age  must  depend  very  much  upon  the  conditicm  ii 
life  of  the  travelier — his  calling,  his  habits,  his  tasto^ 
the  len^h  or  shortness  of  his  journey,  and  whether  lie 
travels  alone,  or  with  a  family.  If  we .  .  .  say  that  the 
articles  of  necessity  or  of  convenience  must  be  sudi  ai 
are  usualfy  carried  by  travellers  for  their  peracmal  um^ 
we  are  stiU  at  fault,  because  there  is  [in]  no  State  of 
this  Union,  nor  in  any  part  of  any  one  State,  any  settled 
usage,  as  to  the  baggage  which  travellers  carry  with 
them  for  their  personal  use.  The  quantity  and  character 
of  baggage  found  to  accompany  passengers  are  as  varioui 
as  are  the  countenances  of  the  travellers.''  [He  aleo 
cited  a  passage  from  the  judgment  of  Treat  C.  J.  in 
Woods  V.  Devin  (a),  quoted  in  Story  Law  of  BaUmenJti, 
§  449,  p.  444,  note  5,  7th  ed.] 


Macnamara,  in  reply.  —  This  spring  horse  is  not 
furniture,  but  a  child's  toy.  Luggage  means  something 
bulky,  and  does  not  exclude  all  machines;  a  sewing 
machine  would  be  within  it.  The  question  here  is 
not,  as  in  the  cases  cited  for  the  defendants,  as  to  the 
responsibility  of  the  Company  for  not  carrying  an  article 
safely,  but  as  to  the  right  of  the  Company  to  charge  for 
it  on  the  ground  of  its  not  being  personal  or  ordinary 
luggage. 


Lush  J.  I  am  of  opinion  that  our  judgment  mo^ 
be  for  the  defendants.  It  must  be  taken  that  in  this 
regulation  the  Company  intended  to  express  the  sanie 
condition  as  is  expressed  in  their  special  Act,  7  ft  ^ 
Vict.  c.  xviii.   s.  204.,    although    the    phraseol(^  is 

(a)  13  m,  i?.  74G. 
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different  The  regulation  allows  first  class  passengers 
112  lbs.  of  personal  luggage,  not  being  merchandise  or 
other  articles  carried  for  hire  or  profit,  free  of  charge. 
It  is  not  difficult  to  define  what  is  excluded  by  this 
lesenration.  The  privilege  given  to  personal  luggage 
does  not  extend  to  articles  of  merchandise  nor  to  articles 
carried  for  hire  or  profit,  that  is,  where  the  person 
makes  a  profit  from  the  carriage  of  them,  although  they 
may  be  of  a  description  which,  under  other  circum- 
stances, would  fall  within  the  term  **  personal  luggage.^' 
But  it  is  extremely  difficult  to  frame  a  definition 
which  would  include  every  thing  intended  to  be  within 
the  regulation,  and  exclude  every  thing  intended 
to  be  excluded.  I  am  not  satisfied  with  anv  of  the 
definitions  which  have  been  referred  to,  though  they 
were  sufficient  for  the  cases  in  which  they  were  pro- 
nounced :  perhaps  it  is  impossible  to  frame  one  which 
would  be  precise  enough  for  all  cases.  At  all  events 
the  interpretation  put  upon  the  regulation  by  the  Com- 
pany is  not  wide  enough,  for  they  contend  that  the 
term  **  personal  luggage*'  applies  only  to  articles  carried 
by  the  passenger  for  his  personal  comfort  and  conve- 
nience as  a  traveller.  It  could  not  be  intended  to  be  so 
limited.  I  think  the  term  means  the  same  as  that 
used  in  the  statute,  viz.,  "  ordinary  luggage,"  that  is, 
things  which  passengers  usually  carry  with  them  in 
travelling.  So  that  when  the  plaintiff*  paid  for  his 
ticket  and  the  Company  were  considering  what  was  the 
description  of  goods  which  he  was  entitled  to  take  free 
of  chai^,  they  would  have  regard  to  the  usual  habits 
of  passengers  in  respect  to  articles  carried  by  them. 
The  article  in  question  goes  beyond  that  limit;  it  is 
called  a  child's  toy,  but  it  cannot  be  considered  as  a 
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mere  toy,  which  conveys  the  idea  of  something  wUi 
may  be  carried  in  the  hand.  And  it  is  not  an  artack 
ordinarily  carried  by  passengers  as  part  of  their  Inggagt 
Therefore  the  judgment  of  the  County  Court  Judge 
was  right* 

Hannen  J.  concurred. 


Hates  J.  The  term  "  personal"  or  **  ordinary  luggage" 
must  vary  according  to  the  usages  of  mankind  ;  for  ex- 
ample, certain  districts  in  America  may  be  so  ill  supplied 
with  comforts  and  conveniences  for  travellers  as  to  make 
it  reasonable  for  them  to  carry  extraordinary  things 
with  them ;  and  in  some  districts  a  pistol  may  be  part  of 
the  ordinary  accompaniments  of  passengers :  in  former 
times  it  would  have  been  thought  not  safe  to  travel 
without  one  in  the  neighbourhood  of  the  Metropolis  for 
protection  against  robbers,  though  now  it  would  be  an 
exceptional  tiling.  It  has  been  said  that  passengers 
usually  take  toys  with  them,  but  generally  toys  are  snch 
things  as  can  be  carried  by  hau^.  Dr.  Johnson  in  his  Di^ 
tionary  defines  a  toy  to  be,  *'  1.  A  petty  commodity;  a 
trifle ;  a  thing  of  no  value/*  "  2.  A  play  thing ;  a  bauble." 
These  descriptions  do  not  at  all  apply  to  a  spring  borse 
78  lbs.  in  weight  and  forty-four  inches  in  length,  which 
is  to  carry  a  child.  Such  an  article  requires  separate 
packing  and  a  particular  mode  of  carriage  in  order  to 
carry  it  safely  :  the  Company  could  not  put  it  into  the 
Iwga^e  van  in  the  same  manner  as  they  would  ordinary 
luggage.  It  would  be  absurd  to  throw  on  railway  Com- 
panies the  burden  of  special  arrangements  for  the  ca^ 
riage  of  an  article,  and  at  the  same  time  call  it  personal 
J"egag^«  Mr.  Wills  properly  argued  that  a  person  might 
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travel  often  and  never  see  an  article  such  as  this 
carried  as  part  of  the  personal  luggage  of  a  traveller : 
it  is  clearly  exceptional.  Further,  when  such  an  article 
is  taken  to  its  destination  it  remains  there ;  it  does  not 
travel  about  with  the  child  for  whose  use  it  is  intended. 
A  liberal  construction  is  indeed  to  be  given  to  the  term 
^personal  luggage/^  so  that  passengers  may  now  take 
with  them  many  things  which  they  could  not  have  taken 
in  the  days  of  coaching ;  but  anything  not  usually  taken 
by  passengers  on  a  railway  is  not  within  the  term. 

Judgment  for  the  defendants. 


1869. 


HUDSTOK 
V. 

MlOLAMO 

Railway 
Companj. 


pRiDEAUX,   Public  Officer  of  The  Devon  and 
Cornwall  Banking  Company,  against  Criddle. 

C,  the  payee  of  a  cheque  drawn  on  Monday,  the  4th  Jum,  on  a  bank  at 
Falmoutht  paid  it  on  Tuesd^iy,  the  5th,  to  the  credit  of  his  account  in  a 
bank  at  Truro,  which  is  about  ten  miles  from  Falmouth.  On  Tuesday, 
the  5th,  the  Thiro  Bank,  having  no  agent  at  Fcdmouth,  sent  the  cheque 
to  B,  4"  ^'  their  London  af];ent8,  who  received  it  on  Wednesday,  the  6th, 
and  handed  it  through  the  Clearing  House  to  the  London  agents  of  the 
Fahnouth  Bank ;  they  forwarded  it  to  the  Falmouth  Bank,  who  received 
it  on  Thursday,  the  7th,  and  debited  the  drawer's  account  with  the 
amount  and  cancelled  the  cheque,  and  by  post  of  the  same  daj  wrote  to 
their  London  agents  to  pay  it  on  their  account  On  the  morning  of  that 
day  their  London  agents  stopped  payment,  and  the  London  agents  of  the 
Truro  Bank  wrote  to  the  Falmouth  Bank  requesting  them  to  return  the 
cheque  or  pay  it.  On  Friday,  the  8th,  the  Falmouth  ndJik  wrote  refusing 
to  do  either,  and  on  the  foUowinff  day  stopped  payment.  On  Saturday, 
the  9th,  the  Truro  Bank  gave  U.  notice  of  disnonour.  Held,  that  the 
Truro  Bank  were  entitled  to  debit  C,  with  the  amount  of  the  cheque, 
inasmuch  as 

(1).  They  were  not  bound  to  send  the  cheque  direct  to  the  Falmouth 
Bank,  and  therefore  it  was  presented  in  due  tune. 

(2).  Notice  of  dishonour  was  given  to  C.  in  due  time. 


Tuesday, 
May  11th. 

Cheque, 
Presentment, 
Notice  of 
dishonour. 
Banker  and 
customer. 


^H£    declaration    contained    the    common    money 
counts. 
Pleas.    Never  indebted,  payment,  and  set-off. 
By  consent  the  following  case  was  stated. 
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1869.  The  Devon  and  Cornwall  Banking  Company^  hereinafia 

Prideaux     called  the  plaintiffs,  carry  on  the  business  of  bankers  ii 

Criddli       Cornwall  and  have  branch  establishments  at  serenl 

different    places,  and,  amongst  others,   at    Truro^  in 

Cornwall. 

The  defendant  for  some  time  previous  to  Jtme^  1866^ 
and  until  August  in  the  same  year  was  a  customer  of  the 
plaintiffs  and  kept  an  account  at  their  branch  at  Trwra. 

At  the  time  of  the  commencement  of  this  action 
there  was  a  balance  of  106iL  49.  due  from  the  defendant 
to  the  plaintiffs  upon  his  banking  account,  unless  he  is 
entitled  to  be  credited  in  such  account  with  the  amount 
of  the  cheque  after  mentioned,  in  which  case  nothing 
was  due  to  them. 

On  Monday^  the  4th  June,  a  person  named  Anderiam, 
who  kept  an  acc6unt  with  Hawkey  and  Company^ 
Bankers,  carrying  on  business  at  Falmouth,  in  Cornwall^ 
drew  a  cheque  on  them  for  106/.  49.  in  favour  of  the 
defendant.  This  cheque  was  received  by  the  defendant 
at  Truro  on  the  afternoon  of  the  same  day,  and  on  the 
following  morning  was  paid  by  him  to  the  plaintiffs  to 
the  credit  of  his  account  with  them  at  their  Truro 
branch. 

The  plaintiffs  had  not  any  branch  establishment  or 
agent  at  Falmouth  (which  is  about  ten  miles  from 
Truro),  but  there  was  direct  postal  communication 
twice  every  day  between  these  places.  Letters  posted 
in  the  morning  at  Truro  before  half  past  seven  o'clock 
were  delivered  at  Falmouth  before  ten,  and  those  posted 
in  the  afternoon  before  four  were  delivered  before  six. 
The  business  hours  of  Hawkey  and  Company  at  Falmouth 
were  from  ten  till  three,  but  the  clerks  remained  two  or 
three  hours  after.     Letters  received  by  the  afternoon 
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post  were  not  answered  until  the  following  momingy        1869. 
unless  an  answer  by  return  of  post  was  requested  by  the     PeidbTux" 

^"ter-  CaiDDL.. 

The  manager  of  the  plaintiffs'  Truro  branch  sent  the 

cheque  by  the  post  of  Tuesday  the  5th  June  (the  same 

day  on  which  it  was  paid  in)  to  their  London  agents^ 

Barclay  and  Company^  who  received  it  on  the  morning 

of  the  6th  June.     On  the  same  day  ( Wednesday  the 

6th)  the  cheque  was  handed  by  Barclay  and  Company, 

through  the  Clearing  House,  to  the  Agra  and  Master^ 

man's  Bank,  who  then  were  the  London   agents  of 

Hawkey  and  Company,   upon  whom   the  cheque  was 

drawn*    The  Agra  and  Masterman^s  Bank  by  post  the 

same  day  forwarded  the  cheque  to  Hawkey  and  Com- 

pany  at  Falmouth.     The  Agra  and  Masterman^s  Bank 

was  open  until  the  close  of  banking  hours,  viz.,  5  o'clock, 

on  the  6th.    It  subsequently  on  the  same  evening  was 

known  that  the  Bank  had  suspended  payment  and  would 

not  re-open  on  the  following  day.     On  the  morning  of 

the  7th  the  doors  were  closed. 

Hawkey  and  Company  received  the  cheque  in  due 
coarse  of  post  on  the  morning  of  Thursday  the  .7th, 
when  they  knew  of  the  suspension  of  the  Agra  and 
Mastemum's  Bank.  They  then  debited  the  drawer's 
account  with  the  amount  and  cancelled  the  cheque,  and 
by  the  post  of  the  same  day  wrote  to  the  Agra  and 
Masterman's  Bank  requesting  them  to  pay  the  cheque 
on  their  account.  They  did  not  remit  any  funds  to  the 
Agra  and  Masterman's  Bank  to  meet  the  cheque.  The 
Agra  and  Masterman^s  Bank  received  Hawkey  and  Com- 
panj^B  letter  on  Friday,  the  8th  JuTie.  The  cheque  was 
not  paid  to  Barclay  and  Company  and  remained  unpaid. 

Upon  the  suspension  of  the  Agra  and  Masterman*s 


T. 

Criddlb. 
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1869.  Sank,  Barclay  and  Company  wrote  on  T^ursdajff  Ik 
Pridbauz  '^^^*  direct  to  Hawkey  and  Company  at  Falmouth  re- 
questing them  either  to  pay  the  cheque  or  return  it  (k 
Friday y  the  8th^  Hawkey  and  Company  replied  by  letter 
to  Barclay  and  Company  refusing  either  to  pay  tb 
cheque  or  return  it,  alleging  that  they  had  debited  tbe 
drawer's  account  with  the  amount  of  the  cheque  and 
directed  the  Agra  and  Masterman's  Bank  to  pay  it 

Oq  Saturday,  the  9th  June,  Hawkey  and  Compang 
suspended  payment,  and  never  resumed  payment 

The  cheque  was  retained  by  Hawkey  and  CoMpaK§ 
and  by  the  trustees  appointed  for  winding  up  thai 
affairs  until  the  25th  October,  when,  acting  under  legd 
advice,  they  returned  it  to  the  plaintiflb,  who  offered 
to  return  it  to  the  defendant's  solicitor  about  a  week 
after  it  had  come  to  their  hands,  but  he  declined  to 
receive  it 

On  Saturday,  the  9th  June,  the  manager  of  the  plain- 
tiffs' Truro  branch  saw  the  defendant,  and  informed 
him  of  the  nonpayment  of  the  cheque,  stating  that  he 
did  not  know  in  whose  possession  it  was,  but  would 
write  and  obtain  the  information.  He  also  subse- 
quently informed  the  defendant  that  his  account  had 
been  debited  with  the  amount  of  it.  The  account  was 
not  so  debited  until  the  23rd  June.  It  is  the  ordinary 
usage  of  bankers,  when  a  cheque  is  paid  in  by  a  cus- 
tomer, to  enter  the  amount  to  his  credit,  and,  if  such 
cheque  is  not  paid,  then  immediately  upon  its  dishonour 
to  return  it  to  the  customer,  and,  upon  so  doing,  to 
debit  his  account  with  it. 

The  course  pursued  by  the  plaintifis  in  forwarding 
the  cheque  to  their  London  agents  to  be  presented  to 
the  London  agents  of  Hawkey  and  Company  through 
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the  Clearing  House,  was,  in  1866,  the  usual  and  ordi-  1869. 
amy  course  pursued  by  country  bankers  out  of  Com-  Peidbaqx 
waU.  It  was  also  the  usual  and  ordinary  course  Criddls. 
pomied  by  bankers  in  Cornwall  with  respect  to  cheques 
drmwn  upon  banks  out  of  ComwalL  It  was  also 
tlie  usual  and  ordinary  course  pursued  by  the  plain- 
tiflb,  whether  the  bank  upon  which  the  cheque  was 
drawn  was  in  or  out  of  Cornwall.  It  was  also  the 
usoal  and  ordinary  course  pursued  by  the  banks  in 
Cornwall  with  respect  to  cheques  drawn  upon  the  plain- 
tiffs' Cornwall  branches.  With  respect  to  cheques  drawn 
«pon  one  Cornwall  bank  and  paid  into  another  an 
mrrangement  or  understanding  had  existed  for  many 
years  amongst  the  principal  banks  in  Cornwall  as  to 
tbe  presentation  of  such  cheques.  The  practice  pursued 
under  that  arrangement  or  understanding  was  as  follows. 
Tbe  cheque  was  sent  by  post  to  the  bank  upon  which 
it  was  drawn.  A  settlement  took  place  every  Saturday 
between  the  two  banks  with  respect  to  all  cheques  which, 
during  the  preceding  week,  had  been  so  sent  from  one  to 
the  other,  and  the  balance  due  from  one  bank  to  the  other 
upon  such  settlement  was  paid  in  London  on  the  Tuesday 
foUowing.  The  plaintiffs  had  never  been  parties  to  that 
arrangement,  nor  had  any  newly  established  bank.  It 
was  confined  to  the  private  banks.  If  the  plaintiffs 
Iiad  followed  that  practice  in  the  present  case,  the 
^leque  in  question  would  have  been  received  by  Hawkey 
and  Company  on  Wednesday  the  6th  June.  It  would, 
on  the  same  day,  have  been  cancelled  by  them,  and 
charged  to  the  account  of  Anderton  and  Company,  and 
the  plaintiffs  credited  with  the  amount  of  it.  The 
aooounts  for  the  preceding  week  between  the  plaintiffs 
and  Hawkey  and  Company  would,  according  to  that 
VOL.  X.  2  m  b.  &  s. 
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1869.        practice^  if  Hawkey  and  Company  had  not  suspeoU 
Prideaux     paynient,  have  been  balanced  in  the  country  on  Satai^ 
the  9th  June^  and  the  balances  would  have  been  paidn 
London  on  Tuesday  the  12th  June. 

The  defendant  was  not  aware  of  the  practice  folkirei 
by  the  plaintiffs  of  sending  through  the  clearing  homes 
in  London  cheques  drawn  upon  banks  in  Cornwall^  nor  wai 
he  aware  of  the  practice  followed  by  other  ComwatthaAA 

In  the  montbof  May,  1867,  a  meeting  of  ComfBoll 
bankers  was  held.     The  plaintiffs  were  not  parties  to 
this  meetings  and  were  not  represented  at  it.    At  fti* 
meeting  resolutions  were  come  to  that  for  the  ftitor^ 
all  cheques  upon  other  banks  in  Cornwall  paid  in  ^"3 
customers  should  be  passed  through  the  London  Cleari*^^ 
House^  and  that  notice  of  those  resolutions  should   ^^ 
issued  by  the  bankers,  parties  to  that  meeting,  to  tl* 
respective  customers.     After  this  meeting  such  no 
was  issued  accordingly. 

After  the  stoppage  of  Hawkey  and   Company, 
before  the  defendant  ceased  to  be  a  customer  of 
plaintiffs,  the  latter  inserted  the  following  notice  in 
pass  book  of  the  defendant. 

**  Notice. 
"  Cheques  on  Bankers. 

"  The  Devon  and  ComwM  Banking  Company  unde^^ 
takes  only  to  forward  the  above  by  post  for  collectioi 
to  become  answerable  for  the  proceeds  when  they 
actually  received  (notwithstanding  such  cheques  ma^ 
have  been  credited  to  the  accounts  of  customers  fo^ 
whom  they  were  received),  but  the  Company  does  noP 
undertake  to  give  notice  of  delay  of  payment,  any  loss^ 
from  which,  or  from  theft,  fraud,  insolvency  or  otherwise,- 
is  to  be  at  the  customer's  risk.'' 


k 
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The  Coart  was  to  be  at  liberty  to  draw  any  inference       18(J9. 
offset  which  a  jury  might  draw.  Pbidkaux 

The  question  for  the  opinion  of   the  Court  was,      c^iddlk. 
whether  the  plaintiffs  at  the  time  of  the  commencement 
of  this  action  were  entitled  to  debit  the  defendant  with 
the  amount  of  the  cheque. 

Coxon   {Field    with    him),   for  the    plaintiff. — The 

ordinary  usage  of  country  bankers  in  presenting  the 

cheques  of  their  customers  drawn  on  country  banks  for 

JMiyment  is  to  send  them  to  their  correspondents  in 

London  that  they  may  pass  through  the  country  clearing 

hotise  there.     The  plaintiff^s  bank^  having  no  agent  at 

-Falmouth^  adopted  this  usage,  which,  in  Hare  v.  Henty{d), 

^^^  held  to  be  reasonable ;    and  the  same  case  decides 

that  their  correspondents  had  the  whole  of  the  following 

^^y  for  presenting  it  for  payment.    On  the  other  hand, 

^^  the  practice  pursued  under  the  arrangement  or  under- 

■^Bding  amongst  the  principal  banks  in  Cornwall  had 

"^^n  followed,  and  the  cheque  had  been  sent  to  Fal- 

^'^^^^h  on  Wednesday y  the  Falmouth  bank  would  not  have 

^*^d  it  till  Saturday,  and  on  that  day  they  stopped  pay- 

^^Ht,    Therefore  the  plaintiff's  bank,  having  entered 

^^  amount  of  the  cheque  to  the  defendant's  credit,  were 

^^tled  upon  its  dishonour  to  debit  the  defendant's 

*^^<5<nuit  with  it. 

Sir  George  Honyman^  for  the  defendant — First.  The 

^^ue  was  not  presented  in  due  time.    In  conformity 

^  the  rule  laid  down  in  Hare  v.  Henty  (a),  the  plaintiff's 

^**ik,  having  received  the  cheque  on  the  5th  June,  ought 

^  We  sent  it  to  Falmouth  by  the  first  post  on  the  6th,  for 

{a)  10  a  B.  N,  8.  65. 

2  M  2 
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1869.        when  they  received  it  from  the  defendant  ^*  they  became 
Pridbaux     his  agents  to  receive  the  money  npon  it  as  eailyai 
CuDDLB.      possible*' ;  Kikby  v.  fViUiams  (a),  per  AbbM  C.  J. ;  vA 
if  they  had  sent  it  to  Fahnauih  on  the  6tli  it  would 
have  been  received  in  the  afternoon  of  that  day  and 
would    have  been  paid.      [Hannen  J.     The  mode  of 
carrying  on  the  business  of  bankers  does  not  depend 
upon  the  number  of  posts  in  the  day  there  maybe 
between  two  placea]     In  Hare  v.  Henty  (ft)  the  Tound- 
about  way  of  sending  the  cheque  firom  Worthing  thnin|^ 
the  country  clearing  house  in  London  did  not  take  moie 
time  than  if  it  had  been  sent  direct  to  the  agent  of  Ae 
Worthing  Bank  at  Lewes  for  presentment.     [Lush  J. 
So^  in  the  present  case^  if  the  cheque  had  been  sent 
direct  to  Falmouth  it   would  not   have  reached  the 
Falmouth  Bank  earlier  than  Thursday. '\     The  course  of 
business  pursued  by  the  principal  banks  in  CcmwaUm^ 
departed  from  by  sending  the  cheque  to  London.    In 
Hudson  V.  Ede  (c)  the  shipowner  was  held  to  be  bound 
by  the  practice  of  the  grain  trade  at  the  mouth  of  the 
Danube^  though  depending  upon  facts  unknown  to  him. 
On  the  other  hand^  the  course  of  business  pursued  by  the 
plaintiffs'  bank  was  not  binding  on  the  defendant,  as  it 
was  not  the  universal  usage  of  bankers  in  Cornwall^  and 
he  had  no  notice  of  it ;  Sweeting  v.  Pearce{d).  [Hanuen  J. 
referred  to  Firth  v.  Thrush  (e),  and  Byles  on  Bills,  276, 
9th  ed.,  citing  Clode  v.  Bayley  (f)  as  an  authority  for  the 
position  that  ''where  a  bill  passes  through  several  branch 
banks  of  the  same  establishment^  each  branch  may  be 

(a)  5B.^A.  815.  819.  (b)  10  C.  B.  M  &  65. 

(e)  8  A  #  5.  631 ;  aflarmed  in  error,  Id.  639. 
(d)  9  a  B.  N.  8.  634.  («)  8B.fC.  387. 

if)  12  M.  #  W,  51. 
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considered  as  a  distinct  holder,  entitled  to  receive  and       1869. 
transmit  notice  as  such/']     The  plaintiflF's  bank  by  the     Prideaux 
coarse  which  they  pursued^  made  the  cheque  their  own.  By      criddlb. 
sending  it  to  Hawkey  §•  Co.  at  Falmouth^  "  they  thereby 
constituted  them  their  agents  to  present  to  themselves'^ ; 
Bailey  and  others^  appts.,  Bodenham,  respt.  (a),  per  Erie 
C.  J.     Hawkey  §•  Co.  debited  the  drawer's  account  with 
it^  and  therefore  the  defendant  is  exempted  irom  liability. 
The  plaintiff's  bank  did  not  debit  the  defendant's  account 
with  the  amount  of  the  cheque  until  the  23rd  June. 

Secondly.    The  plaintiff's  bank   did  not   give   the 

defendant   due  notice  of  dishonour.      Barclay  ^   Co. 

iiiew  of  the   failure  of    27ie   Agra   and  Mastermans 

^ank  on  the  7th,  and  they  ought  to  have  presumed  that 

tbe  cheque  was  dishonoured,  and  were  bound  to  return 

i^  without  delay  to  the  defendant,  with  notice  of  dishonour. 

^Hannen  J.     Suppose  they  had  constructive  notice  of 

dishonour,  they  were  not  bound  to  inform  the  plaintiff's 

l^ank  earlier  than  by  the  next  day's  post,  and  then  this 

^^:%otioe,  which  was  given  on  Saturday^  would  be  in  time.] 

*^h?he  rule  is,  that  presentment  of  a  cheque  as  well  as 

^^:iotice  of  dishonour  should  be  sent  as  soon  as  practicable 

^::in  the  day  after  the  notice  is  received  or  the  cheque 

dishonoured.     [Hannen  J.     In  Williams  v.  Smith  {b)  it 

^^as  held  that  the  true  rule  is,  that  a  party  in  order  to 

^▼oid  laches  must  give  notice  by  the  next  day's  post. 

Abbott  C.  J.  said,  p.  500,  "  If,  instead  of  that  rule,  we 

were  to  say  that  the  party  mu|t  give  notice  by  the  next 

practicable  post,  we  should  raise  in  many  cases  difficult 

questions  of  fact,  and  should,  according  to  the  peculiar 

local   situations  of  parties,   give   them  more  or   less 

facility  in  complying  with  the  rule."]   The  laches  of  the 

(«)  16  C.  B.  N.  ^.  288.  290.  {h)  2  /?.  ^-  A.  4%.  50(). 
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1869.       plaintiff's  bank  in  the  presentment  and  return  of  the 
Pmdsaiix     cheque  made  them  creditors  of  the  drawer,  and  dia- 
CaiDDt^     <'*'"ged  **^e  defendant    The  defendant  haa  lost  his 
remedy  against  the  drawer. 

Coxon  was  not  called  upon  to  reply. 

Lush  J.    The  plaintiff  is  entitled  to  our  judgmeDt 
The  first  question  is^  whether  the  cheque  was  pre- 
sented in  due  time.     The  plaintiff's  bank  at  Trwro 
received  it  on  the  5th  June,  and  if  they  had  had  an  agent 
at  Falmouth  might  have  sent  it  to  him  on  the  6th,  and 
if  he  had  presented  it  on  the  7th  to  the  bank  there  upon 
which  it  was  drawn  the  presentment  would  have  been 
in  time^  as  he  would  have  had  the  whole  of  the  next  day 
after  he  received  it  within  which  to  present  it.     And 
according  to  the  authorities  on  the  subject  it  is  imma- 
terial through  whose  hands  the  cheque  is  sent,  provided 
it  reaches  the  drawee  in  due  time. 

The  next  question  is,  whether  notice  of  dishonour 
was  given  to  the  defendant  in  due  time.  According  to 
the  opinion  of  Erie  C.  J.  in  Hare  v.  Plenty  (a)  present- 
ment through  the  Post  Office  is  a  reasonable  mode  of 
presentment :  it  is  very  common,  and,  having  regard  to 
the  commercial  business  of  the  country,  it  is  a  very 
proper  mode.  If  the  drawee  dishonours  a  cheque,  and 
the  holder  sends  a  notice  of  dishonour  to  the  person 
from  whom  he  received  it  on  the  day  following  that 
on  which  it  was  dishonoured,  that  person  and  each 
previous  transferor  has  one  day  within  which  to  give 
notice  of  dishonour.  Here  the  drawees  received  the 
cheque  on  the  7th ;  on  the  8th  they  notified  to  Barclay 

(a)  10  C.  B,  N.  S.  69. 
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V. 

Criddlk. 


4s  Co.,  the  correspondents  of  the  plaintiff's  bank  in        1869. 
J^^frndoHf  that  the  cheque  was  dishonoured^  and  on  the     phidbaux 
Sth  the  plaintiff's  bank^  as  soon  as  they  were  aware  of 
the  dishonour^  informed  the  defendant  of  it    Therefore 
'twere  was  no  laches  on  the  part  of  the  plaintiff's  bank. 

It  was  further  objected  that  the  cheque  was  not 

banded  over  to  the  defendant.    But  that  does  not  affect 

the  liability  of  the  defendant  in  the  present  action,  nor 

any  rights   he  may  have  against  the  drawer  of  the 

dieque.     It  is  sufficient  that  the  defendant  received 

notice  of  dishonour  in  time  to  enable  him  to  give  a 

▼alid  notice  to  the  drawer.     If  he  gave  such  notice  he 

will  have  his  remedy  against  him ;  but  if  for  any  reason 

the  defendant's  notice  to  the  drawer  was  too  late^  still 

the  plaintiff's  bank  have  done  all  which  the  law  requires, 

•*><!  therefore  are  entitled  to  maintain  this  action. 

Hannbn  and  Hates  J  J.  concurred. 

Judgment  for  the  plaintiff. 


END   OF   EASTER   VACATION. 
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The  Judges  who  usually  sat  in  Banc  in 

Term  were : 


COCKBURN  C.  J. 

Mellor  J. 


Lush  J. 
Hates  J. 


Wednssd^iyf 
June  2nd. 

Poor  rate. 
17  G,  2.  c,  38. 
#.12. 
Outgoing 
occupier. 
Vacant  pos- 
session. 


Edwards^  appellant,  against  The  Overseers 
the  Township  of  Rusholme,  respondents. 

Stat.  17  G.  2.  c.  38.  s.  12.  enacts,  that  where  any  person  shall  ec0 
into  or  occupy  any  house,  &c.  from  which  any  other  person  aves^ 
shall  remoye,  or  which  at  the  time  of  making  the  rate  was  unoceapi^ 
eycry  person  so  removing  from,  and  every  person  so  coming  into  tJ 
same,  shall  be  liable  to  pay  to  such  rate,  in  proportion  to  the  time  th- 
he  occupied  the  same  respectively.  On  the  25th  October  a  poor  f» 
was  made  for  eleven  months,  in  which  A,  was  assessed  for  a  house ;  1 
went  out  of  occupation  on  the  8th  November^  and  it  remained  nnoocapi^ 
until  the  10th  May  foUovring.  Held,  that  sect.  12  did  not  relieve  oii 
from  payment  of  the  rate  for  the  time  during  which  the  house  w* 
unoccupied. 
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1869. 
Edwards 

/^ASE  stated  by  the  stipendiary  magistrate  for  the    QyerMereof 
division  of  Manchester  and  the  borough  of  Salford^    ^u^howb. 
under  stat.  20  &  21  Vict.  c.  43. 

On  the  25th  October,  1866^  the  respondents  made  a 
rate  for  the  relief  of  the  poor  of  the  township  of 
Rusholme  for  the  ensuing  eleven  months^  which  was 
duly  allowed  and  published. 

At  the  date  of  the  making  of  the  rate  the  appellant 

was  the  tenant  and  occupier  of  a  dwelling  house  in  the 

township,  but  left  it  on  the  8th  Navemher^  and  it  remained 

empty  and  unoccupied  until  the  10th  May  following^ 

^hen  another  tenant  entered  into  occupation. 

After  the  entry  of  the  new  tenant  the  respondents 

proceeded  to  apportion  the  rate  under  stat.  17  6.  2. 

c  88.  1.  12. :  they  charged  the  appellant  with  rather 

less  than  six  and  a  half  months  of  the  whole  of  the 

3rate  extending  over  the  time  between  the  25th  October^ 

1866,  when  the  rate  was  made,  and  the  10th  May,  1867, 

when  the  new  tenant   entered  into  occupation,  and 

charged  the  new  tenant  with  the  remaining  proportion 

of  the  rate. 

No  demand  of  the  rate,  or  of  any  portion  thereof, 
was  made  on  the  appellant  while  he  occupied  the  dwel- 
ling house,  nor  until  after  the  new  tenant  came  into 
occupation,  the  appellant  having  removed  from  the 
township  and  his  address  not  being  known. 

The  appellant,  upon  receiving  notice  of  the  apportion- 
ment of  the  rate,  objected  to  it  and  to  the  principle 
upon  which  it  was  made,  and  contended  that  by  stat. 
17  G.  2.  c.  88.  *.  12.  he  was  only  liable  to  pay  the 
proportion  of  the  rate  for  the  time  he  occupied  the 
house,  viz.,  fourteen  days. 
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CASES 


ABGUED   AND   DETERMINED 


IK 


THE  QUEEN'S  BENC^ 
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TRINITY     TERM, 


XXXII.  VICTORIA. 


The  Judges  who  usually  sat  in  Banc  in 

Term  were : 


COCKBURN  C.  J. 

Mellor  J. 


Lush  J. 
Hates  J. 


Wednssdayt 
June  2nd. 

PoorraU, 
17  G,  2.  c.  38. 
#.  12. 
Outgoing 
occupier. 
Vacant  po8' 
session. 


Edwards,  appellant,  against  The  Overseers 
the  Township  of  Rusholme,  respondents. 

Stat.  17  G^.  2.  c.  38.  «.  12.  enacts,  that  where  any  person  shall  ooi 
into  or  occupy  any  house,  &c.  from  which  any  other  person  assesa 
shall  remoye,  or  which  at  the  time  of  making  the  rate  was  imoocnpic 
eyery  person  so  remoying  from,  and  eyery  person  so  coming  into  t 
same,  shall  be  liable  to  pay  to  such  rate,  m  proportion  to  the  time  th 
he  occupied  the  same  respectiyely.  On  the  25th  Octcber  a  poor  n 
was  made  for  eleyen  montns,  in  which  A,  was  assessed  for  a  house ;  ! 
went  out  of  occupation  on  the  8th  November^  and  it  remained  nnoocapi* 
until  the  10th  May  foUovring.  Held,  that  sect.  12  did  not  relieYe  ni 
from  payment  of  the  rate  for  the  time  during  which  the  house  w 
unoccupied. 
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1869. 
Edwamw 

r^  ASE  stated  by  the  stipendiary  magistrate  for  the    Q^^'^jg  ^ 
division  of  Manchester  and  the  borough  of  Salford^    ^whoimb. 
under  stat  20  &  21  Viet  c.  43. 

On  the  25th  October,  1866^  the  respondents  made  a 
rate  for  the  relief  of  the  poor  of  the  township  of 
ItuMhobne  for  the  ensuing  eleven  months^  which  was 
duly  allowed  and  published. 

At  the  date  of  the  making  of  the  rate  the  appellant 

"wwks  the  tenant  and  occupier  of  a  dwelling  house  in  the 

to^^wnship,  but  left  it  on  the  8th  November,  and  it  remained 

eizmpty  and  unoccupied  until  the  10th  May  following, 

irlien  another  tenant  entered  into  occupation. 

After  the  entry  of  the  new  tenant  the  respondents 
pvx)ceeded  to  apportion  the  rate  under  stat.  17  G.  2. 
^*  88.  «•  12. :  they  charged  the  appellant  with  rather 
than  six  and  a  half  months  of  the  whole  of  the 
^  extending  over  the  time  between  the  25th  October, 
\,  when  the  rate  was  made,  and  the  10th  Mat/,  1867, 
^en  the  new  tenant  entered  into  occupation,  and 
'-^^^arged  the  new  tenant  with  the  remaining  proportion 
the  rate. 

No  demand  of  the  rate,  or  of  any  portion  thereof, 

made  on  the  appellant  while  he  occupied  the  dwel- 

'^^ng  house,  nor  until  after  the  new  tenant  came  into 

Occupation,  the  appellant  having    removed  from  the 

"township  and  his  address  not  being  known. 

The  appellant,  upon  receiving  notice  of  the  apportion- 
ment of  the  rate,  objected  to  it  and  to  the  principle 
upon  which  it  was  made,  and  contended  that  by  stat. 
17  (?•  2.  c.  88.  «.  12.  he  was  only  liable  to  pay  the 
proportion  of  the  rate  for  the  time  he  occupied  the 
house,  viz.,  fourteen  days. 
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1860.  On  the  question  of  the  apportionment  coming  before 

Edwards     ^^e  magistrate  for  decision,  he  was  of  opinion  that  mider 

Oveneera  of    ®^*-  ^^  *^®  appellant,  being  in  the  occupation  of  the 

BuBBOLMB.    house  at  the  time  the  rate  was  made*  was  liable  to  pay 

the  rate  not  only  for  the  time  during  which  he  occupiad 

ity  but  also  for  the  period  during  which  it  remained 

empty  and  unoccupied  up  to  the  time  when  the  nev 

tenant  entered  into  occupation,  and  gave  his  dedsigo 

accordingly. 

The  question  for  the  opinion  of  the  Court  wai^ 
whether  the  appellant  was  liable  under  stat.  17  G.% 
c.  38.  s,  12.  to  pay  a  proportion  of  the  rate  calculated 
for  the  time  during  which  the  dwelling  house  wm 
empty  and  unoccupied,  viz.,  for  the  period  between  the 
8th  November,  1866,  and  the  10th  May,  1867,  or 
whether  he  was  only  liable  to  pay  a  proportion  of  the 
rate  for  the  fourteen  days  during  which  he  occupied 
the  house  after  the  making  of  the  rate. 

Stat.  17  G.  2.  c.  88.  *.  7.,  "  For  the  more  effectual 
levying  money  assessed  for  the  relief  of  the  poor,''  enacts, 
'^  That  the  goods  of  any  person  assessed,  and  refusing 
to  pay,  may  be  levied  by  warrant  of  distress,  not  only 
in  the  place  for  which  such  assessment  was  made,  but 
in  any  other  place  within  the  same  county  or  precinct; 
and  if  sufficient  distress  cannot  be  found  within  the 
said  county  or  precinct,  on  oath  made  thereof  before 
some  justice  of  any  other  coimty  or  precinct  .... 
such  goods  may  be  levied  in  such  other  county  or 
district  by  virtue  of  such  warrant.*' 

Sect.  12,  reciting  that  '*  persons  frequently  remove 
out  of  parishes  and  places  without  paying  the  rates 
assessed  on  them,  and  other  persons  do  enter  and 
occupy  their  houses  or  tenements  part  of  the  year,  by 
reason  whereof  great  sums  arc  annually  lost  to  such 
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iarifthes  and  places ;''  enacts  ''  That  where  any  person 
>r  persons  shall  come  into,  or  occupy  any  house,  &c. 
lit  of  or  from  which  any  other  person  assessed  shall  be 
emoved,  or  which  at  the  time  of  making  such  rate  was 
mpty  or  unoccupied^  that  then  every  person  so  remov- 
Bg  from,  and  every  person  so  coming  into  or  occupying 
he  same,  shall  be  liable  to  pay  to  such  rate^  in  propor- 
km  to  the  time  that  such  person  occupied  the  same 
mpectively,  in  the  same  manner^  and  under  the  like 
fBHdty  of  distress,  as  if  such  person  so  removing  had 

lot  removed,  or  such  person  so  coming  in  or  occupying 

hi  been  originally  rated  and  assessed  in  such  rate ; 

vUch  said  proportion,  in  case  of  dispute,  shall  be  ascer- 

hbed*'  by  any  two  justices. 


1869. 

Edwards 

V. 

Overseers  of 

BUBUOLMI. 


Kisy,  for  the  appellant. — The  appellant  has  been 
^e  to  pay  for  the  time  during  which  the  premises 
^we  unoccupied.  Under  stat.  43  El.  c.  2.,  if  a  person 
removed  out  of  a  parish  without  paying  the  rate  assessed 
^  Um,  there  was  no  power  of  recovering  it  from  him 

V  distress,  and  as  the  incoming  tenant  was  not  named 

■ 

^  fte  rate,  there  was  no  remedy  against  him ;  which 
^^^^'^ioned  great  loss  to  parishes.  But  by  stat  17  G.  2. 
^^.  «.  12.,  (which  is  printed  wrongly  in  3  Nolan  on  the 
^^  Laws,  131, 4th  ed.,  and  4  Burn  Just.  1077, 30th  ed., 
^  Word  "  to"  before  '*  such  rate"  being  omitted),  the 
^^n  removing  and  the  person  coming  into  the  pre- 
**^i*ei  are  liable  to  pay  to  the  rate  in  proportion  to  the 
^^  that  each  occupied  them  respectively.  This  enact- 
ment has  benefited  both  the  parish  and  the  outgoing 
^^pier. 


Ambrose,  for  the  respondents. — The  language  of  stat. 
17  G.  2.  c.  38.  s.  12.  is  unsatisfactory.     But  in  Lt/de  v. 
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V. 

Overaeen  of 

BUBHOLMB. 


TRINITY  TEBBL 

Barnard  (a),  on  the  construction  of  stat.  6  6.  4.  e.  11 
8.  \.,  Parke  B.  said,  p.  113,  '^  I  admit  that  words  majh 
construed  in  a  sense  different  from  their  ordinaiy  m^ 
when  the  context  requires  it,  •  •  .  •  or  when  the  Art 
is  intended  to  remedy  some  existing  mischief,  and  aii 
a  construction  is  required  to  render  the  remedy  effectoL 
For  we  must  always  construe  an  Act  so  as  to  suppress  fke 
mischief  and  advance  the  remedy."  Under  stat  48  A 
c,  2.  the  rate  was  due  as  soon  as  it  was  made  and  allowei 
Stat.  17  G.2.  c.  3.  «•  1.  only  checked  the  power  of  oveneen 
in  making  rates,  by  requiring  them  to  give  public  note 
of  every  rate  allowed  by  the  justices  of  the  peace.  Thm 
is  no  preamble  or  recital  to  stat.  \7  G.  2.'c.  38. 1. 11 
indicating  an  intention  to  regulate  the  rights  or  lialnlitiei 
of  the  outgoing  and  incoming  occupiers.  [CochbumCi. 
Though  the  rate  is  payable  forthwith  after  it  is  made 
and  allowed,  it  is  made  in  contemplation  of  the  benefit 
received  from  occupation.  Did  not  the  Legislatare 
intend  to  provide  that  the  outgoing  tenant  should  pay  in 
respect  of  his  occupation  and  the  incoming  tenant  in 
respect  of  his,  and  that  when  there  was  no  beneficial 
occupation  there  should  be  no  rate  ?  That  seems  equit- 
able.] On  that  construction  there  would  be  a  loss  to 
the  parish.  In  Flatcher^  appt,  Boodle,  respt.  {b)  the 
majority  of  the  Court  of  Common  Pleas  held  that  the 
liability  of  the  incoming  tenant  was  not  a  primtrj 
liability,  but  a  liability  subject  to  the  contingency  ^ 
the  outgoing  tenant  having  made  default,  and  of  the 
overseers  demanding  his  proportion  of  the  rate.  WUSa  '• 
said,  p.  166,  '*  When  the  recital  and  the  enacting  part  of 
the  12th  section  of  the  17  G.  2.  c.  38.  are  looked  at,  it 
will  be  found  that  it  is  a  section  which  was  not  intended 
to  regulate  generally  the  rights  of  outgoing  and  inoomioS 


(a)  1  M.  ^-  W.  101. 


(A)  18  C.  B.  y.  S.  153. 
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tenants,  bat  simply  to  give  a  remedy  to  parish  officers 
tar  the  recovery  of  rates  left  unpaid  by  tenants  removing : 
meh  remedy  being  given  against  each  tenant,  the  oat- 
goiiig  and  the  incoming  tenant,  for  a  proportionate  part 
of  the  rate  for  the  periods  they  may  respectively  have 
oocapied/'    [He  was  then  stopped.] 


1869. 

Edwards 

▼. 
OreirBeers  of 

BUSSOLMB. 


Kay^  in  reply. — [Cockburn  C.  J.  Independently  of 
ttat  case,  we  are  in  favour  of  the  respondents.  This 
mone  of  the  cases  in  which  we  must  cut  the  knot  An 
•oeapier  who  removes  from  premises  may  in  contem- 
plation of  this  statute  be  in  occupation  of  them,  and 
does  not,  by  removing,  get  rid  of  his  liability.  The 
rate  is  payable  as  soon  as  it  is  allowed;  and  the  lia- 
bility of  the  first  occupier  was  intended  by  the  statute 
to  determine  only  on  the  contingency  of  another  coming 
in.  The  7th  and  12th  sections,  which  are  conflicting, 
most  be  taken  together.]  Sect  7  was  only  intended 
to  remedy  the  evil  existing  under  stat  43  EL  c.  2. 


CocKBURN  C.  J.  The  drawing  of  an  Act  of  Parlia- 
ment in  ambiguous  language  is  not  peculiar  to  our  day. 
Stat  17  O.  2.  c.  38.  s.  12.  is  an  instance  of  this ;  and 
it  is  not  easy  to  construe  it  with  perfect  satisfaction. 
The  recital  however  which  precedes  the  enactment 
makes  it  clear  that  the  Legislature  did  not  frame  the 
enactment  with  the  design  of  making  an  equitable 
adjostment  between  the  incoming  and  outgoing  occu- 
per,  but  to  prevent  a  loss  to  parishes  from  persons 
liable  to  a  rate  failing  to  discharge  their  liabilities,  and 
leaving  the  overseers  without  any  remedy  by  distress. 
In  order  to  prevent  that  mischief  they  provided  that 
the  period  of  occupation  should  be  divided  between  the 
incoming  and  outgoing  occupier,  and  that  the  incoming 
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occupier  should   pay  his  proportion  of  the  rate  li 
reference  to  the  period  of  his  occupation :  they  e» 
tem  plated  the  coming  in  of  one  as  following  immediafcdf 
the  going  out  of  the  other.  That  there  might  be  apenol 
intervening  between  the  quarter  day  or  other  termitt* 
tion  of  the  tenancy,  when  the  first  would  go  ont^  al 
the  coming  in  of  the  second^  daring  which  the  premiMi 
would  be  unoccupied^  did  not  occur  to  them.    We 
cannot  suppose  that  they  intended  to  relieve  the  fint 
occupier  from  liability  to  the  rate  during  this  intenali 
for  sect.  7  expressly  enforces  his  liability  to  the  rake  fn 
the  whole  period,  even  though  he  removes  into  anodiif 
county.     By  this  construction  of  sect.  12  we  carry  (W* 
the  intention  of  the  Legislature,  and  solve  the  difficultj, 
though  perhaps  with  a  strong  hand. 

Mellor  J.  The  prevailing  object  of  stat.  17  G.  2. 
c.  38.  $,  12.  is  to  protect  parishes  from  loss  in  levying 
poor  rates.  It  deals  with  two  classes  of  rates.  Fint, 
those  due  from  persons  who  are  in  occupation  of  the 
premises  at  the  time  of  making  the  rate  and  afterwardi 
go  out  of  occupation ;  they  are  clearly  liable  for  the  whole 
rate;  and  sect.  7  gives  a  remedy  against  them  for  rt, 
even  following  them  after  they  have  removed  out  of  the 
county.  The  second  class  is,  when  there  is  no  occupier 
at  the  time  of  the  making  of  the  rate ;  the  euactnieot 
can  only  deal  with  the  incoming  tenant,  and  it  gi^ 
the  parish  the  benefit  of  the  rate  in  proportion  to  the 
period  of  his  occupation.  As  no  intention  is  manifested 
to  relieve  the  outgoing  tenant,  it  may  be  that  it  giv^ 
the  parish  a  double  remedy  for  the  rate  in  respect  of 
the  period  during  which  the  incoming  tenant  is  m 
occupation  and  the  liability  of  the  outgoing  teoiBt 
continues.     Mr.  Kay^s  argument  does  not  sofficieDtly 
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satisfy  the  object  of  the  statute  nor  give  effect  to  all        1869. 

the  words  of  the  section.  Edwakds"^ 

▼. 

Lush  J.  We  must  construe  the  enactment  in  stat.  ruJ^^2. 
17  G.  2.  c.  38.  s.  12.  so  as  to  give  effect  to  the  intention 
of  the  Legislature.  They  had  by  sect.  7  given  a  remedy 
against  the  persons  assessed  to  the  poor  rate,  and  the  re- 
cital of  sect.  12  shews  what  the  object  of  the  enactment  was. 
By  the  then  state  of  the  law  persons  entering  into  premises 
which  were  unoccupied  at  the  time  of  making  the  rate, 
not  being  named  in  it,  were  not  liable  to  pay  the  amount 
assessed  upon  them.  The  object  of  the  enactment  was 
to  render  the  incoming  occupier  liable,  and  in  order  to 
do  so  the  framer  had  in  his  mind  one  occupier  going 
out  and  the  other  coming  in  immediately.  The  inten- 
tion was  not  to  relieve  the  one  from  liability,  but  to 
impose  it  upon  the  other.  We  are  indeed  obliged  to  do 
some  violence  to  the  language,  because  the  enactment 
says  that  the  outgoing  occupier  is  to  pay  in  proportion 
to  the  period  of  his  occupation,  whereas,  according  to 
our  constniction,  if  the  succeeding  occupier  does  not 
come  in  immediately  the  liability  of  the  former  remains, 
except  so  £eir  as  the  rate  imposed  on  the  latter  is  paid. 

Hates  J.  It  would  be  a  strange  construction  of 
Stat.  17  Cr.  2.  c.  38.  s.  12.  that  the  liability  of  the  out- 
going occupier  to  the  whole  rate  should  cease,  and  he 
should  become  liable  only  in  proportion  to  the  period 
of  his  occupation,  in  consequence  of  another  person 
coming  into  occupation  of  the  premises:  the  relation 
between  him  and  the  parish  would  be  entirely  changed. 
We  cannot  adopt  so  unreasonable  a  construction.  There- 
fore the  liability  of  the  first  occupier  remains  as  it  was 

before  the  statute. 

Judgment  for  the  respondents. 
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Monday, 
t/un«7th. 

6  ^  7  W^.  4. 
c.  37.  *.  4. 
Sellifia  bread 
bytoelght. 
Fancy  bread. 


The  Queen  against  Wood. 
The  Queen  against  Kennett. 
The  Queen  against  Saunders. 

Stat.  6  &  7  ^.  4.  <;.  37.  «.  4.  enacts,  that  all  bread  sold  beyond  tibfl 
city  of  London  &c.  shall  be  sold  by  wei^t :  provided  that  nothing  ia 
the  Act  shall  extend  to  prevent  bakers  "from  selling  bread  nsuOjf 
sold  under  the  denomination  of  French  or  fancy  bread  or  rolls  wiidmi 
previously  weighing  the  same." 

rin  Reg.  v.  Wood) 

1.  Held,  per  lAish  and  Hayes  J  J.,  Hannen  J.  dissentiente,  that  Ihi 
proviso  does  not  apply  to  bread  which,  having  at  the  time  of  the  paMBi 
of  the  Act  been  usually  sold  under  the  denomination  of  fancy  bread,  baft 
at  the  time  of  the  sale  ceased  to  be  sold  under  that  denomination. 

(In  Rea,  v.  Kennett  and  Reg,  v.  Saunders) 

2.  Helo,  per  Cockbum  C.  J.,  MeUor  and  Hayes  JJ.,  that  where  a 
customer  applying  to  purchase  bread  asks  for  bread  by  weight,  the  baker 
is  bound  to  sell  by  weight,  whether  he  delivers  to  him  ordinaiy  bread  or 
fancy  bread.    But 

3.  Semble,  he  is  not  bound  to  weigh  the  loaf  in  the  presence  of  ^ 
customer  when  he  is  not  request^  to  do  so.    And 

4.  Per  Cockbum  C.  J.  Bread  of  a  fancy  character  baked  difierenth 
from  ordinary  or  household  bread  is  within  the  proviso  to  sect  4,  thofngjb 
not  sold  as  fancy  bread  at  the  time  of  the  passing  of  the  Act 

The  Queen  against  Wood. 

/^N  appeal  to  the  Quarter  Sessions  for  the  connty  of 
Surrey  in  January,  I8689  against  a  conviction  of 
William  Wood,  the  appellant^  upon  an  information  by 
the  respondent^  the  inspector  of  weights  and  measures, 
charging  that  he,  being  a  baker  out  of  the  city  oi  London 
and  the  liberties  thereof,  beyond  the  weekly  bills  of  mo^ 
tality,  and  ten  miles  of  the  Royal  Exchange,  unlawfully 
did  sell  at  EweU,  beyond  the  limits  aforesaid,  to  one 
Alfred  Cook  a  certain  loaf  of  bread  otherwise  and  in 
another  manner  than  by  weight,  the  loaf  not  being  such 
bread  as  is  usually  sold  under  the  denomination  of  French 
or  fancy  bread  or  rolls,  the  conviction  was  confirmed 
subject  to  the  opinion  of  this  Court  upon  the  following 
case. 


Wooi>. 
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A  loaf  of  bread  was  sold  by  the  appellant  to  Alfred        1869. 
Cocik  otherwise  than  by  weight,  not  being  such  as  at  the    The  Queen 
time  of  the  sale  was  usually  sold  under  the  denomina- 
tion of  French   or  fancy  bread.     At  the  time  of  the 
passing  of  stat.   6  &  7  W^.  4.  c.  87.  such  bread   was 
usually  sold  under  the  denomination  of  fancy  bread. 

It  was  contended  on  behalf  of  the  appellant  that  the 
words  '^  usually  sold''  in  the  proviso  to  sect.  4  of  stat. 
6  &  7  ^.  4.  c.  37.  refer  to  the  time  of  the  passing  of 
flie  Act :  on  behalf  of  the  respondent  that  they  refer  to 
die  time  at  which  the  bread  is  sold. 

The  question  for  the  opinion  of  the  Court  was,  whe- 
fiher  the  appellant's  or  the  respondent's  construction  of 
the  Act  was  the  correct  one. 

Stat.  6  &  7  fT.  4.  c.  37.  «.  1. ;  after  reciting  that  by 
stat.  3  G.  4.  c.  cvi.9  intituled  ''  An  Act  to  repeal  the  Acts 
now  in  force  relating  to  bread  to  be  sold  in  the  city  of 
London  and  the  liberties  thereof,  and  within  the  weekly 
bills  of  mortality,  and  ten  miles  of  the  Royal  Exchange ; 
and  to  provide  other  regulations  for  the  making  and 
sale  of  bread,  &c.»  within  the  limits  aforesaid,"  certain 
regulations  and  provisions  were  made  relative  to  the 
making  and  selling  of  bread,  &c.,  within  those  limits, 
which  had  been  found  beneficial  to  the  public  as 
well  as  to  the  bakers  within  those  limits ;  and  that  it 
was  deemed  expedient  that  the  Acts  of  Parliament  then 
in  force  relating  to  the  making  and  selling  of  bread,  or 
to  the  assize  and  price  thereof,  &c.,  beyond  those  limits, 
should  be  repealed,  and  in  lieu  thereof  the  regulations, 
provisions  and  penalties  thereinafter  contained,  which 
were  similar  to  those  contained  in  stat.  3  6.  4.  c.  cvi., 
should  be  substituted :  enacted  that  those  Acts  should 
be  repealed  and  that  there  should  be  no  longer  any 
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1869. 

The  QuEBV 

▼. 

Wood. 


assize  of  bread   beyond  the  limits  aforesaid,  or  vxj 
regulation  respecting  the  price  thereof. 

Sect  4.  **  From  and  after  the  commencement  of  tUi 
Act  all  bread  sold  beyond  the  limits  aforesaid  shall  be 
sold  by  the  several  bakers  or  sellers  of  bread  respectivdy 
beyond  the  said  limits  by  weight;  and  in  case  any  baker 
or  seller  of  bread  beyond  the  limits  aforesaid  shall  sell 
or  canse  to  be  sold  bread  in  any  other  manner  than  by 
weight,  then  and  in  such  case  every  such  baker  or 
seller  of  bread  shall  for  every  such  offence  forfeit  aai 
pay  any  sum  not  exceeding  40«.,  &c. :  Provided  alwiy*» 
that  nothing  in  this  Act  contained  shall  extend  or  ^ 
construed  to  extend  to  prevent  or  hinder  any  such  ba^* 
or  seller  of  bread  from  selling  bread  usually  sold  u 
the   denomination  of  French  or  fancy  bread  or 
without  previously  weighing  the  same.'* 

The  case  was  argued  in  Michaelmas  Vacation,  Nov, 
1868 :  before  Lush,  Hannen  and  Hates  JJ. 


n  6 


MeUish  and  J,  Thompson^  for  the  respondent — ^ 
Act  51  J7.  8.  Stat.  1.,  which  settled  the  assize  of  b: 
and  ale,  mentions  eight  sorts  of  bread ;  and  stat  6,  whi 
subjected  bakers  and  brewers  who  did  not  observe  t] 
assize  to  amercement  and  other  punishment,  mentioi 
three  kinds  of  wheat,  viz.,  best,  second,  and  third.  Th 
state  of  things  continued  till  stat.  8  Ann.  c.  18.,  whi 
repealed  so  much  of  51  J?.  3.  sttU.  1.  as  related  to  th 
assize  of  bread,  and  directed  how  the  assize  should  be 
Sect.  2  prohibited  the  sale  of  any  sorts  of  bread  ex€epf 
*'  white,  wheaten  and  household'^  and  such  other  sorts 
should  be  publicly  licensed  and  allowed  by  the  authority 
therein  mentioned  according  to  **  A  Table  of  the  asmse 
of  bread"  annexed,  in  which  are  specified  *' small  bread" 
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and  "  larger  bread,"  the  former  including  *'  the  penny  1869. 
loaf"  and  "twopenny  loaf/'  the  latter  "sixpenny  loaf,"  TheQuisii 
'*  twelvepenny  loaf,"  and  "  eighteenpenny  loaf."  This  wood. 
statute  was  by  several  subsequent  Acts  continued,  with 
alterations  and  amendments,  until  repealed  by  stat. 
81  G.  8.  c,  29.9  which  enacted,  by  sect.  8,  that  where  an 
assize  of  bread  was  set  no  person  should  sell  any  sort  of 
bread  except  '<  wheaten  and  household,  otherwise  brown 
bread,"  and  such  other  sorts  as  should  be  publicly 
allowed.  In  1815  a  committee  of  the  House  of  Com- 
mons made  a  report,  dated  6th  Jvne,  on  the  "Laws 
relating  to  the  manufacture,  sale,  and  assize  of  bread," 
which  concluded  with  a  resolution  that  in  their  opinion 
it  was  expedient  that  the  bread  assize  laws  for  the  city 
of  Landonj  and  within  t«n  miles  of  the  Royal  Exchange, 
should  be  forthwith  abolished ;  but  no  evidence  appears 
to  have  been  given  as  to  what  was  fancy  bread  at  that 
time,  nor  does  the  report  throw  any  light  on  it. 

Stat  6  &  7  W.4t.c.  87.  s,  1.  repeals  all  Acts  then  in 
force  relating  to  the  making  and  selling  or  to  the  assize 
and  price  of  bread.  Sect.  4  is  prospective  in  both  its  enact- 
ment and  its  proviso ;  its  object  was  to  afford  protection 
to  the  poor,  and  to  except  only  such  sorts  of  bread  as 
might  firom  time  to  time  be  sold  as  an  article  of  luxury 
or  fancy.  In  future  times  there  would  be  great  difficulty 
in  ascertaining  what  was  fancy  bread  at  the  time  of 
the  passing  of  the  statute.  What  was  fancy  bread  then 
it  even  now  in  general  use,  and  therefore  no  longer 
within  the  proviso  to  sect.  4.  Accordingly  the  convic- 
tion describes  the  loaf  as  "  not  being  such  bread  as  is 
usually  sold  under  the  denomination  of  French  or  fancy 
bread  or  rolls."  [Lush  J.  According  to  the  conten- 
tion for  the  appellant,  newly  invented  fancy  bread  must 
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Denman  and  Oppenheim,  for  the  appellant. — T*^ 
language  of  stat.  6  &  7  ^^.  4.  c.  37.  s,  4.  applies 
the  time  of  the  passing  of  the  Act  Formerly,  th^^ 
was  an  assize  of  bread  and  beer;  and  the  static 
relating  thereto  had  annexed  to  them  tables  of 
assize  and  price  of  bread,  the  weight  of  which  var^^ 
according  to  the  variation  in  the  price  of  grain  or 
and  malt^  and  there  were  also  statutory  provisions 
lating  the  kind  of  flour  which  should  be  used.  [ 
referred  to  stats.  31  G.  2.  c.  29.,  3  G.  3.  c.  11.,  13  G. 
c.  62.,  59  G.  8.  c.  36.,  1  &  2  G.  4.  c.  50.]  Stat.  55  G. 
c.xcix.,  relating  to  bread  to  be  sold  in  the  Metropolis,  w 
the  first  which  introduced  enactments  requiring  that  eve 
loaf  should  come  up  to  the  standard  of  weight,  with 
exemption  in  respect  of  fancy  bread.    Stat.  3  6r.  4.  c.  cvi'^ 

(a)  See  post,  p.  548,  note.  (h)  16  Q.  B.  412. 


e 


1869.  be  sold  by  weight.  Hayes  J.  Bread  *'  usually  sold"  » 
The  Qdebs  fancy  bread  difiers  in  different  parts  of  England:  in  the 
Wood.  North,  loaves  are  usually  baked  in  tins.  Banner  J* 
At  the  time  of  the  passing  of  the  Act,  it  was  lawM 
to  sell  this  bread  otherwise  than  by  weight  At  wbt 
time  did  the  selling  of  such  bread  become  unlawful?] 
When  it  came  into  ordinary  use  and  was  no  longer 
usually  sold  as  ''  fancy  bread."  [Hayes  J.  The  baker  can- 
not know  what  was  usually  sold  under  the  denominatioD 
of  fancy  bread  fifty  years  aga]  In  The  Commissionmof 
Milton^  appts..  The  Faversham  District  Highway  Boarif 
respts.  (a),  following  the  decision  in  Reg.  v.  Caitk  (Vji 
the  word  ''  town,**  in  a  local  lighting  and  paving  Act, 
was  held  to  mean  the  town  not  as  it  existed  at  the  time 
of  the  passing  of  the  Act,  but  as  it  extended  from  time  ^'^ 
to  time. 


va 
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which  repealed  the  Acts  in  force  relating  to  bread  sold        1869. 
in  the  Metropolis^  and  provided  other  regulations^  con-  ^he  Quben" 
tinned  that  exemption.    Stat.  6  &  7  W.  ^.  c.  87.,  which       ^^^ 
enacted  for  the  whole  of  England  regulations  similar  to 
tiioae  contained  in  stat  3  G.  4.  c.  106.,  again  exempts 
*' fancy  bread.'^    That  term,  as  applicable  to  certain 
imrts  of  bread,  is  as  well  known  now  as  it  was  at  the 
time  of  the  passing  of  stat  6  &  7  ^  4.  c.  37.^  [Lush  J. 
Suppose  it  becomes  the  universal  practice  in  a  district 
to  make  bread  which  at  the  time  of  the  passing  of  the 
Act  was  fancy  bread.]    The  word  **  usually"  is  inter- 
preted  in  Reg.  v.  Randall  (a),  where  it  was  held  that 
the  rating  clause  in  stat.  5  &  6  ^F.  4.  c.  50.  $.  27. 
Applied  to  the  genus  of  mines  which  had  been  rated 
to  the  highway  rate  in  the  particular  parish  before  the 
pasring  of  the  Act.     [Hannen  J.    It  would  be  a  curious 
'King  that  a  baker  should  at  the  time  of  the  passing 
>f  stat.  6  &  7  W^.  4.  c.  37.  be  able  to  sell  a  particular 
^ind  of  bread,  e,  y.,  a  twist,  otherwise  than  by  weight, 
•^d  afterwards,  by  reason  of  a  practice  growing  up  in 
^"^er  shops  in  the  district,  the  sale  should   become 
^ legal:    would   the  old   quartern    loaf  become   fancy 
^^"ead  by  reason  of- the  practice  or  usage  in  a  district? 
^•auA  J.     Suppose  a  universal  practice  to  make  bread 
^th  milk;  is  not  the  term  "fancy  bread"  used  with 
^^^fierence  to  ingredients  as  well  as  shape?]     The  pro- 
viso at  the  end  of  sect  4  mentions  bread  **  usually  sold 
^nder  the  denomination  of"  fancy  bread,  not  specifying 
^he  ingredients;  it  applies  to  bread  which  requires  a 
greater  space  in  the  oven,  and  costs  more  in  making 
%han  ordinary  bread  which  is  baked  in  batches.     If  milk 
added,  it  would  cease  to  be  bread ;  otherwise  eggs 

(a)  4  E.  ij-  B.  :m. 
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1869. 


TheQmBEH 
Wood. 


and  currants  also  might  be  added.    [LuA  J.  Suppoie 
the  exception  in  the  proyiso  at  the  end  of  sect.  4  had 
been  introduced  in  the  enacting  part,  it  would  have  had 
reference  to  the  time  of  the  sale.]     But  it  is  introduced 
by  way  of  proviso.    What  was  legal  once  does  noi 
become  illegal  by  lapse  of  time.    Where  a  penalty  is 
inflicted,  the  Legislature  could  not  have  intended  that 
the  definition  of  the  article  exempted  from  it  should 
shift :  if  they  had  so  intended,  the  words  **  from  tune 
to  time''  would  have  been  introduced.    The  constnio- 
tion  contended  for  by  the  respondent  would  allov 
bakers  to  bring  any  sort  of  bread  within  the  provitf^ 
by  combining  together  and  calling  it  ^^fimcy  bread.'' 

The  Court  deferred  giving  judgment  tiU  the 
of  Reff.  V.  Kennett  and  Reg.  v.  Saunders  had 
argued. 

Cur,  adv. 


?a 


^Co^ 


^i 


21^ 


Lush  J.  now  delivered  the  judgment  of  Hayes 
and  himself. 

We  understand  the  justices  in  Quarter  Sessions 
have  found  as  a  fact  that  bread  which^  at  the  pi 
of  stat.  6  &;7  W.  4s.c.  37  in  1836,  was  of  an  exception- 
quality^  and  known  as  fancy  bread,  has  now  become  € 
common  article  of  consumption  in  the  neighbourh 
And  the  question  submitted  to  us  is,  whether  brea^ 
of  that  description  is  within  the  enacting  part  of  th< 
4th  section  or  within  the  proviso.    We  are  of  opinio 
that  it  is  within  the  enactment.   [His  Lordship  read  it 

If  the  Act  had  been  passed  for  a  limited  period  only, 
there  might  have  been  reason  for  supposing  that  the 
L^slature  thought  there  would  be  no  change  in  the 
staple  article  during  that  period,  and  in  that  case  the 


3. 


to 


i 


XXXIL   VICTORIA.  541 

proviso  might  well  have  been  read  as  if  the  words  had       1869. 

been  "  now  usually  sold  under  the  denomination  of  fancy    The  Queeh 

bread*'^    But  the  Act  is  a  perpetual  one^  intended  to       Wood. 

rq;ulate  the  sale  of  bread  for  all  time.    A  similar  Act 

(8  O.  4.  c.  cvi.)  had  been  in  operation  in  London  and 

vithin  the  Bills  of  Mortality  since  1822,  and  in  1838 

ui  Act  was  passed  for  Ireland  (1  &  2  VicL  c.  28.)  in 

terms  precisely  the  same  as  regards  the  present  question. 

Hie  same  construction  must  of  course  be  put  upon  the 

tune  words  in  each  Act^  and  what  is  the  proper  reading 

of  them  now  must  be  the  reading  a  hundred  years 

hence. 

We  cannot  suppose  that  the  Legislature  meant  to 
■stereotype  a  particular  article^  and  to  say  that  because 
k  was  then  an  article  of  luxury  it  should  be  so  regarded 
c^  all  time^  no  matter  what  changes  or  improvements  may 
^Jce  place  in  the  common  food  of  the  country.  So 
c^  hold  would  be  in  course  of  time  to  neutralize  the  Act 
Instead  of  making  it  one  of  perpetual  obligation. 

The  object  of  the  Legislature  in  passing  the  Act  was 
^  liberate  the  trade  from  the  restrictions  of  the  Assize 
Vets,  and  leave  the  baker  at  liberty  to  make  bread  of 
^ny  size  and  shape  he  pleased,  and  to  charge  his  own 
^ce  for  it ;  but  in  order  to  protect  the  customer  from 
^  mpoeition  it  required  the  baker  to  sell  by  weight.      He 
U  no  longer  at  liberty  to  sell  at  so  much  per  loaf,  he 
must  sell  at  so  much  per  pound,  and  the  customer  is 
to  be  supplied  with  so  many  pounds  of  bread,  unless 
lie  chooses  to  have  an  article  of  exceptional  quality, 
something  that  is  not  ordinary  bread;  and  if  he  buys 
that,  the  baker  is  to  be  at  liberty  to  sell  it  without 
reference  to  its  weight.   If  however  it  is  not  of  an  excep- 
tional character,  but  the  common  article  of  consump- 
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18G9.       tion  the  baker  must  sell  it  as  such.    It  is  olmoostbik, 
TheQuEEH    ^^  ^^^^  ^B  ^^^  ordinary  bread  is  to  be  treated  as  eioep- 
Wood.       ^^onal  aad  an  article  of  luxury  because  it  was  so  at  the 
date  of  the  Act,  the  enactment  becomes  a  dead  letter. 

Moreover^  this  construction  of  the  Act  {Jaces  the  |^a^  n 
customer  at  the  mercy  of  the  baker.  For  how  can 
the  customer  know  what  was  fancy  bread  in  1822  or  S  j  ^ 
1836  ?  He  must  be  supposed  to  ask  for  that  which  u 
the  staple  bread  of  the  neighbourhood,  and  he  loses  sll 
the  benefit  the  Act  intended  for  him  if  he  does  not  haie 
that  bread  supplied  to  him  by  weight.  ^^  cd 

We  are^  therefore^  of  opinion  that  the  conviction  mvA 
be  affirmed. 


> 


art 


lot 


Blackburn  J.  read  the  judgment  of  Hannen  J.   ^ 
am  of  opinion  that  our  judgment  should  be  for  tb^ 
appellant^  and  that  the  conviction  should  be  quashed* 

By  the  4th  section  of  stat  6  &  7  »^.  4.  c.  87.  it   ^^ 
enacted  that  from  and  after  the  commencement  of  tl^ 
Act  all  bread  sold  beyond  certain  limits  out  of  LorU^^^ 
shall  be  sold  by  weight :  provided  that  nothing  in  '^'^ 
Act  contained  '*  shall  extend  or  be  construed  to 
to  prevent  or  hinder  any  such  baker  or  seller  of  bi 


from  selling  bread  usually  sold  under  the  denominatic        ^ 


\^ 


of  French  or  fancy  bread  or  rolls  without  previous 
weighing  the  same/'    The  appellant  has  been  convii 
of  sellings  without  previously  weighings  bread  which 
the  time  of  the  passing  of  the  Act  was  usually  sold  und 
the  denomination  of  fancy  bread,  but  which  at  the  tim^ 
of  sale  had  ceased  to  be  sold  under  that  denominatioi 
It  is  not  stated  in  this  case  under  what  denominati 
the  bread  in  question  is  now  sold.     It  may  be  sold  b 
some  other  name  which  indicates  equally  with  the  n 
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••fiuu^  bread''  that  it  is  a  kind  which  the  L^slature  at        1869. 
the  time  of  the  passing  of  the  Act  intended  to  and  did     The  Qubkr 
eiempt  Arom  being  sold  by  weight,  but  because  in  the        Wood. 
course  of  years  it  has  changed  its  name,  and  name  only, 
the  magistrates  have  held  that  it  has  ceased  to  be 
exempted. 

I  think  that  this  construction  of  the  Act  is  erroneous. 

In  the  first  place,  the  language  of  the  proviso  in  its  strict 

fnunmatical  construction  means,  which  i$  usually  sold, 

Ic,  at  the  time  of  the  passing  of  the  Act.    The  proper 

aode  of  expressing  the  sense  which  the  magistrates  have 

pot  upon  the  section  would  have  been,  "  which  shall  from 

time  to  time  be  usually  sold."    And,  secondly,  it  seems 

^  me  the  objects  which  the  Legislature  must  have  had 

^  view  will  be  obtained  by  construing  the  words  of  the 

Proviso  as  including  bread  usually  sold,  at  the  time  of 

^«^  passing  of  the  Act,  as  fancy  bread.  The  main  object 

^^   the  Legislature  was  to  protect  the  general  public 

^^    the  purchase  of  ordinary  household  bread.     This 

^''^ad,  whether  baked  in  lai^  loaves  or  in  batches,  has 

^    Smaller  surface  exposed  from  which  evaporation  and 

^^^Usequent  loss  of  weight  can  take  place,  but  it  was  not 

^^Ciught  to  be  necessary  to  protect  in  the  same  way 

persons  who  desired  to  have  a  more  costly  bread, 

therefore  the  baker  was  exempted  from  selling  by 

'^ght  that  kind  of  loaves  which,  by  being  baked  apart, 

ipy  more  space  in  the  oven  and  lose  more  of  their 

"^^^ght  by  evaporation. 

These  reasons  equally  apply  to  the  kind  of  bread 

'^^'ticsli  was  sold  under  the  name  of  fancy  bread  now 

«iat  its  name,  but  not  its  character,  is  changed.     It 

^  ^  more  expensive  and  uncertain  article  for  the  baker 

™  make.    Why  should  the  Legislature  be  supiwscd  to 
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1869.       bave  intended  that  on  a  mere  change  of  name  in  Ae 
The  Qucu     article  the  law  as  to  the  baker's  exemption  should  cesKi 
Wood.        thongh  the  reason  for  it  continued?    There  can  be  no 
doubt  that  the  name  has  changed  because  the  hatnts 
of  the  people  have  changed.     So  many  more  persoDi 
now  indulge  in  fancy  bread  that  it  has  lost  that  designt* 
tion  which  belonged  to  it  as  an  article  of  luxury;  but 
it  is  very  improbable  that  the  L^slature  contemplitod 
such  a  change  of  habits^  and  intended  that  the  bakeA 
liability  should  depend,  not  indeed  on  that  change^  bot 
on  the  purely  accidental  consequence  following  firom  n 
alteration  of  the  name.     Suppose^  in  the  course  of  time, 
rolls  should  cease  to  be  so  called^  according  to  the  ood- 
tention  of  the  respondent  they  must  then  be  sold  hj 
weight.    Another  inconvenient  result  of  this  coD8tni&- 
tion  would  be,  that  the  operation  of  the  statute  woul^^ 
vary  both  as  to  time  and  place.    There  must  be  mao] 
parts  of  England  into  which  the  names  of  Freneli  oi 
fancy  bread  and  rolls  have  not  been  introduced.    The 
argument  for  the  respondent  leads  to  the  conclnsioi]^^  * 
that  in  such  places  French  bread  and  rolls,  if  sold  ai^-^ 
all,  must  be  sold  by  weight. 

This  construction  also  leaves  the  time  at  which  ^^    < 
baker  may  become  subject  to  a  fine  for  selling  fanc^    sy 

bread  otherwise  than  by  weight  wholly  uncertain.    B 6 

may  have  conducted  his  business  for  thirty  years  pre  ^ 
viously  as  he  did  at  the  passing  of  the  Act,  and  suddeD^^ 
find  himself,  by  reason  of  a  change  of  the 
only  of  other  bakers  and  their  customers,  liable  tc7 
fine  for  continuing  to  sell  his  bread  as  before, 
construction  which  leads  to  such  results  appears  to 
unreasonable,  and  should,  I  think,  be  rejected. 

Conviction  affirmi 


> 
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1869. 


The  Queen  against  Kennett. 
The  Queen  against  Saunders. 

These  were  appeals  to  the  Hampshire  Quarter  Sessions 
igsinst  two  convictions  under  stat.  6  &  7  ^.  4.  c.  87. 
b  ^  finr  selling  bread  otherwise  than  by  weight  The 
lesBons  affirmed  each  conviction,  subject  to  a  case. 

The  appellants  were  bakers  residing  at  Famham. 
b  support  of  each  conviction  it  was  proved  that  Haw- 
M»h  a  policeman,  went  to  the  shop  of  the  appellant  auv 
•fad  for  a  four  pound  loaf.  A  loaf  was  handed  to  him 
Mvoss  the  counter  by  the  appellant.  Neither  the  appel- 
lant nor  any  other  person  in  the  appellant's  shop 
ve^hed  the  loaf  in  the  presence  of  Hawkins.  No 
■^Bquest,  express  or  implied,  was  made  by  him  that  the 
losf  should  be  weighed.  The  loaf  was  carried  by  him 
O  the  superintendent  of  the  police,  by  whom  it  was 
weighed  and  found  deficient  in  weight. 

The  loaves  in  question  were  made  with  the  same 
'^terials  as  household  or  batch  bread,  but  were  made 
P  and  baked  separately  from  other  loaves,  and  not  in 

^tehes.     Loaves  baked  separately  undergo  a  greater 

• 

^^Ktiinution  in  weight  than  loaves  baked  in  batches  by 
^%ion  of  the  increase  of  evaporation;  they  become 
'^^tiiely  crusty,  and  assume  a  different  form  and  solidity 
"^^tai  ordinary  batch  bread.  Such  loaves  were  usually 
^Hight  and  sold  by  the  name  of  fancy  bread  or  fancy 


It  was  contended  on  behalf  of  the  appellant  in  each 
First,  that  the  loaf  of  bread  sold  was  of  that 
^^ascription   which   is  exempted   from  being  weighed, 
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1869.       under  the  proviso  in  sect.  4  of  stat  6  &  7  H^.  4  cl, 
as  coming  within  the  denomination  of  fancy  bmL 
Secondly^  that  the  mere  omission  to  weigh  bread  vta 
The  QocEN    sold  in  the  presence  of  the  purchaser  (no  request  ha^ 
been  made  bv  him  that  such  bread  should  be  weighed) 
was  not  an  offence  under  the  statute. 

It  was  contended,  on  behalf  of  the  respondent,  M 
the  terms  French  and  fancy  bread  were  synonymoi^ 
and  that,  the  loaves  in  question  not  being  French  hnd 
or  rolls,  the  conviction  was  good. 

The  questions  for  the  opinion  of  the  Court  wan: 
First,  whether  bread  of  this  description  was  induU 
in  the  proviso  to  sect  4  of  stat  6  &  7  ^1  4.  c.  37.»  vd 
consequently  exempted  from  being  weighed.  Secondlji 
whether  an  omission  to  weigh  bread  in  the  presence  d 
the  purchaser,  no  request  having  been  made  by  hin 
that  it  should  be  weighed  in  his  presence,  rendered  the 
seller  liable  to  be  convicted  under  that  statute. 

The  cases  were  argued  in  Easter  Term,  May  1 :  before 
CocKBURN  C.  J.,  Mellor  Rud  Hayes  JJ. 


Maule  (C.  B.  Russell  with  him),  for  the  respondent 
Whether  this  was  fancy  bread  was  a  question  of 
for  the  justices.     Stat  6  &  7  W^  4.  c.  87.  s.  4.  w; 
enacted  for  the  protection  of  the  purchaser :  here  tb 
respondent  asked  for  a  four  pound  loaf,  and  the  app^"*** 
lant  gave  him   a  loaf  which   was  substantially  le»    ^ 
therefore  an  offence  was  committed  by  the  appelhuR*^ 
in  omitting  to  weigh  the  loaf.      [Cockburn  C,  J.    I*^ 
making  a  fancy  loaf,  or  as  it  is  sometimes  called  ^ 
cottage  loaf,  extra  expense  is  incurred,  and  therefore  • 
baker  may  fairly  charge  more  for  it  than  for  houaehol« 
bread.     But  when  a  person  asks  for  a  four  pound  c^** 
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Iwo  pound  loaf^  the  baker,  if  he  has  not  any  household 
bread,  bat  only  fancy  bread,  should  say  so,  and  tell  the 
customer  that  he  must  take  a  cottage  loaf.] 

MeOish  {BuBen  with  him),  for  the  appellants. — The 

principal  question  intended  to  be  argued  was,  whether 

thk  loaf  was  fancy  bread.    [Cockbum  C.  J.    Stat.  6  &  7 

Wm  4.  e.  87.  intended  to  make  a  distinction  between  the 

tao  descriptions  of  bread,  household  and  fancy  bread ; 

wA  if  bread  of  a  fancy  character,  baked  in  a  different 

Muier  from  ordinary  or  household  bread,  should  be 

stioduced,  it  would,  though  not  sold  as  fancy  bread  at 

tte  time  of  the  passing  of  the  statute,  be  within  the 

r 

[  pioriso  of  sect.  4.    Mellor  J.    A  baker  may  sell  these 

baves  as  fancy  bread,  for  it  is  not  just  that  he  should 

^  a  loser  by  the  mode  of  baking  them ;  but  he  should 

^  the  time  of  selling  them  inform  the  customer  that 

^ey  are  fancy  bread.] 

Cur,  adv.  vulL 


1869. 
The  QucEN 

V. 

Kbhhett. 
The  QucER 

T, 

SJlUHDIRS. 


CocKBURN  C.  J.,  now  delivered  the  judgment  of  the 
Court. 

In  these  cases  it  does  not  appear  to  us  necessary  to 
B^  into  the  question  whether  these  loaves  were  fancy 
'*»'ead  within  stat.  6  &  7  ^.  4.  c.  87.  «.  4.  The  facts 
^^!^,  that  in  both  cases  the  person  applying  to  purchase 
^^*^^sd  asked  for  bread  by  weight,  in  one  case  for  a  four 
P^Hind  loaf,  and  in  the  other  case  for  a  two  pound  loaf. 
'^'^ves  were  delivered  as  such  and  taken  away,  and 
^Pon  being  weighed  were  found  substantially  deficient 
^  weight.  We  think  that  when  a  customer  asks  for 
'^^'ttd  by  weight  the  baker,  whether  he  delivers  to 
^m  ordinary  bread  or  fancy  bread,  is  bound  to  weigh 
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it ;  wc  do  not  say  that  in  the  present  cases,  no  leqnl 
that  he  should  weigh  the  loaves  being  made  by  fls 
customer,  he  was  bound  to  weigh  the  loaf  in  the  preseBtt 
of  the  customer,  but  he  was  bound  to  weigh  the  haJi 
at  some  time  before  he  sold  it,  and  to  sell  it  by  wei^ 
instead  of  by  any  denomination  such  as  honsehdd  or 
fancy  bread.  The  baker  being  bound  to  sdl  by  wei(^ 
and  the  loaves  having  turned  out  to  be  deficient  is 
weight,  we  must  take  it  that  they  had  never  besi 
weighed,  for  we  cannot  suppose  as  against  tiie  btkff 
that  he  would  intentionally  pass  to  a  customer  a  loif 
which  he  knew  to  be  deficient  in  weight.  We  diik 
therefore  the  magistrates  were  justified  in  coming  to 
the  conclusion  that  the  bread  had  never  been  wdf^ied, 
and  consequently  the  cases  are  within  the  statute. 

Convictions  afiSrmeA* 


[Wednesdaj/j       The  Commissioners  for  Paving,  &c.  the  Town  of  Miltoh  next 
MaySth,  TiNGBORNE,  appellants,  The  Fatbbsham  District;  Highway  ' 

1867.]  respondents. 


Local  Paving 
Act. 

"  ToumJ* 
Bepair  of 
hiahway. 
Highway  Act, 
1862,  25  ff-  26 
Vict,  c,  6i.  8,1, 


Stat  1  &  2  Vict.  c.  ii.  for  better  paving,  &c.  the  town  of  3f .,  wet 
required  the  Commissioners  appointed  by  virtue  of  the  Act  to  repiir, 
all  or  any  of  the  streets,  &c.  then  paved  or  thereafter  iohew 
cleansed,  and  lighted  under  the  provisions  of  the  Act;  sect  Sb 
powered  the  Commissioners  to  light  streets  "  within  the  town,'*  alUu 
they  were  notpublic.    The  limits  of  the  Act  were  not  defined. 
pursuance  of  The  Highway  Act,  1862,  25  &  26  Vict,  c,  61.  «.  7^ 
county  of  JC.  was  divided  into  highway  districts,  one  of  which  indi 
that  part  of  the  parish  of  M.  "  not  wimin  the  town  of  M"    Since  1 
certain  highways  in  the  parish  of  M,  had  been  lighted  by  the  '^ 
missioners :  before  they  were  so  lighted  they  were  not  withm  the 
Upon  complaint  before  justices  against  the  Highway  District  Boiid 
not  repairing  them :  Held, 

1.  That  the  word  "  town"  in  the  local  Act  meant  the  town  of  if. 
as  it  existed  at  the  time  of  ^e  passing  of  the  Act,  but  as  it 
from  time  to  time. 

2.  That  a  highway  was  within  the  town  of  M.  if  there  was  » 
tinuous  series  of  houses  in  it  so  contiguous  as  to  form  a  congregttioB  * 
human  habitations. 

3.  That  the  fact  of  lighting  the  highways  was  not  oondusiTe  ••  ' 
their  being  in  the  town  of  M, 

CASE  stated  by  justices  under  stat  20  &  21  Vict,  c,  43.  s,  2. 

At  a  Petty  Session  for  the  county  of  Kent,  holden  at  Siitinghcmtf 
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pbint  was  made  against  the  respondents  for  not  repairing  three  high- 
rajs  in  the  parish  of  Milton  next  Sitiinffbome,  in  the  comity  of  Kent. 

Tba  Faverskam  highway  district  was  one  of  those  into  which  the 

tmntj  of  Kent  was  divided  by  an  order  of  justices,  in  pursuance  of  The 

Bfjkwaj  Act,  1862,  25  &  26  Vict,  e,  61. ;  it  included  part  of  the  parish 

f  Miittm  next  Sittinghome^  and  was  described  in  the  order  of  the 

Mrtiees  forming  the  district  as  "Milton  next  Sittingbome,  (that  part 

Kit  within  the  town  of  Milton  next  Sittinffbome,)"    Since  1862  the 

in  question  had  been  lighted  by  CSommissioners  appointed  for 

into  execution  stat  I  Vict,  e,  ii.,  "An  Act  for  better  paving, 

lighting,  watching,  and  otherwise  improving  the  town  of 

nsxt  SittingbonUj  in  the  county  of  Kent,**    Before  they  were 

•  lighted  they  were  not  within  the  town  of  Milton,  and  before  the 

|Hii|g  of  that  Act  the  messuages,  tenements  and  dwelling  houses  on 

■iad|]oimng  the  roads  were  always  rated  and  assessed  under  a  previous 

^tdL  Act,  44  G,  3.  c.  ziz.,  as  being  out  of  the  town  of  Milton,  but 

Hftm.  the  parish  of  MUton,  and  the  inhabitants  there  were,  up  to  the 

^.Im  cf  the  passing  of  stat.  1  Vict,  c,  iL,  always  rated  as  out-dwellers 

the  provisions  of  the  previous  Act.    The  description  of  the  three 

ways  was  as  follows :  "  One  of  the  highways  in  question  runs  out 

tf  the  high  street  of  the  town,  and  is  a  regular  street,  having  houses 

M  both  sides ;  the  other  two  are  at  the  boundary  of  the  town,  and  one 

ttnnot  be  called  a  street,  there  being  but  few  houses  in  it,  though 

Wng  to  the  parish  church." 

The  justices  were  of  opinion  that  the  obligation  of  the  Highway 
^(ittd  to  repair  the  roads  in  question  was  not  established,  and  dismissed 
^eomplaint. 
'  ^e  questions  for  the  opinion  of  the  Court  were :  First,  whether  the 
*6t  of  the  lighting  the  roads  imposed  upon  the  Commissioners  of  Milton 
^  burden  of  maintaining  and  repairing  them.  Secondly,  whether  the 
^^^  ought  to  be  considered  within  the  town  of  Milton. 

^Uu.  1  Vict,  c,  iL  3,  1.,  after  reciting  a  previous  local  paving  and 

|viUng  Act,  44  G.  3.  c,  xix.,  and  reciting  that  it  was  expedient  that 

It  aihoiiid  be  repealed,  and  more  effectual  powers  granted  "  for  paving, 

^'^^luing,  lighting,  watching,  watering,  draining,  repairing,  and  im- 

^'^^^^^  not  only  the  streets,  lanes,  and  other  public  passages  now 

^^^Jied,  maintained,  and  supported  by  the  Commissioners  for  executing 

^  *^  Act,  but  also  the  several  other  streets,  lanes,  passages,  and 

^**'»  vithin  the  said  town,"  repealed  the  recited  Act. 

^'^.  22.  enacts,  "  That  all  the  present  and  future  pavements  in 

^  Several  streets,  lanes,  and  other  passages  and  places  within  the 

"'^  town,  paved  by  the  Commissioners  for  executing  the  said  recited 

7^  and  also  in  the  several  other  streets,  lanes,  and  other  places 

*^  the  said  town  which  shall  hereafter  be  paved  by  the  Commis- 
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sioners  for  executing  this  Act,  &c,  shall  belong  to  and  be  the  profrtf 
of  and  are  hereby  vested  in  the  said  Commissioners ;"  &c  « 

Sect.  23  enacts,  *'  That  it  shall  be  lawful  for  the  said  ComminoMi 
and  they  are  hereby  authorized  and  required,  from  time  to  time  ai 
at  all  times  hereafter,  when  they  shall  think  proper,  to  cause,  orii^ 
and  direct  all  or  any  of  the  streets,  lanes,  and  other  passages  and  phM 
now  paved  or  hereafter  to  be  paved,  cleansed,  and  lighted  undfr  th  ^ 
provisions  of  this  Act,  as  well  carriage  ways  and  footways,  or  any  psk 
thereof,  to  be  repaired,  made,  formed,  paved,  amended,  and  soitaiBd 
in  such  manner  and  with  such  materials  as  the  said  CommisaoMB 
shall  think  proper,  .    .     .    .    ;  and  also  to  cause  all  or  any  of  the  mU 
streets,  lanes,  and  other  passages  and  places  from  time  to  time  to  bt 
cleansed  and  watered,  at  such  seasons  and  times  and  in  such  muaff  tf 
the  said  Commissioners  shall  think  proper  and  order  and  direct  ;"4bl 

Sect.  24  subjected  to  a  penalty  any  person  who  should  take  19  «r 
make  any  alteration  "  in  the  form  of  the  pavement  or  carriage  vi^ia 
footways  in  any  of  the  said  streets,  lanes,  and  other  passages  or  plMM 
now  paved,  cleansed,  or  hereafter  to  be  paved,  cleansed,  and  Ij^htai 
within  the  said  town,  without  the  consent  in  writing  of  the  OomBOi* 
sioners." 

Sect  35  enacts,  "  That  it  shall  be  lawful  for  the  said  CommisdoiMfl^ 
and  they  are  hereby  authorised  and  empowered,  to  cause  the  sereiii 
streets,  lanes,  and  other  passages  and  places  within  the  said  tovBi 
although  the  same  or  some  of  them  may  not  be  public  streets,  lueii 
passages,  or  places,  or  such  of  them  as  they  shall  think  proper,  to  b* 
lighted*'  &c. 

Sect.  73  enacts  that  the  owner  of  any  dwelling  house,  &c,  "n^ 
erected,  &c.,  standing  or  being  a^'oining  to  or  by  the  side  of  any  8tre«*i 
lane,  passage,  or  place  within  the  said  town,"  and  the  owner  of  t^l 
dwelling  house,  &c.,  "  which  shall  at  any  time  hereafter  be  erected,  9b^ 
adjoining  to  or  by  the  side  of  any  of  the  said  streets,  lanes,  passages  ^ 
places,  or  any  street,  lane,  parage,  or  place  hereafter  to  be  fonm^ 
within  the  said  town,"  shall  cause  the  front  thereof  to  the  middle  cit^ 
street,  lane,  passage  or  place,  both  in  the  carriage  way  and  footwij,  ^ 
be  paved,  &c. 

Sect.  84,  for  raising  money  to  defray  the  expenses  of  carrying  ii»*^ 
execution  the  purposes  of  the  Act,  empowers  the  Commissioners  to  r»** 
the  tenants  or  occupiers  of  all  houses  within  the  parish  of  Milium. 

Sect.  86  directs  that  the  surveyors  of  the  highways  for  the  parish  ^ 
Milton  shall  pay  to  the  Commissioners  out  of  the  highway  rates  of  tb^ 
parish  the  yearly  sum  of  30/.  "  for  and  towards  the  better  cleansio^ 
paving,  repairing,  amending,  and  keepmg  in  repair  the  several  stree** 
lanes,  ways,  and  places  within  the  limits  of  this  Act,"  &c. 

The  Highway  Act,  1862,  25  &  26  VicL  c.  61.  *.  7.,  enacts:  "Th* 
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bOowing  nstrictioiiB  shall  be  impoeed  with  respect  to  the  formation  of       rVRff?  1 
lighwajs  in  pursuance  of  this  Act : 


"Fiirtlj,  there  shaU  not  be  included  in  any  highway  district  formed  ^^^^^^^^^ 
B  pnmiance  of  this  Act  any  of  the  following  places ;  that  is  to  say,  y. 
Fatkrshaic 

"Any  parish  or  place,  or  part  of  a  parish  or  place,  the  highways       Hiflfaway 
whereof  are  maintained  under  the  provisions  of  any  local  Act  of         Board. 
Parliament." 

MmdmM  Whii$,  for  the  appellants.— The  word  "  town"  in  stat.  1  Vict. 

9,  XL  must  be  understood  of  the  town  of  Milton  as  it  existed  at  the  time  of 

te  passing  of  the  Act.    Beff.  ▼.  Cottle  (a)  was  decided  on  the  construc- 

isof  a  clause  in  a  local  Turnpike  Act,  which  enacted  that  it  should 

Hi  be  lawM  for  the  trustees  to  continue  or  erect  any  toll  gate  across 

Ai  loads  in  the  towns  of  Taunton  and  Wellington,  or  in  any  other  town 

inag^  or  into  which  Uiose  roads  might  pass  or  be  made ;  and  it  was 

Ud  that  a  gate  was  unlawfully  built  or  continued  which  stood  across 

AiR»d  within  the  town  of  Taunton  as  constituted  for  the  time  being ; 

Wtthe  language  of  that  clause  was  prospective  and  contemplated  the 

fanta  of  the  town  of  Taunton  being  extended,  and  it  was  a  clause 

lilMsisg  the  subject  fiom  a  burden,  whereas  the  effect  of  so  construing 

^  word  in  the  present  case  will  be  to  impose  a  burden.    [He  referred 

^  itet  1  Vict,  e,  ii.  «.  73.]    There  is  great  difficulty  in  interpreting 

*•  word  "  town."    [He  dted  EUiott  v.  The  South  Devon  RaUway  Com- 

f^  (6).]    The  fact  of  the  Ck>mmissioners  having  lighted  these  high* 

**7>  cannot  have  the  effect  of  bringing  them  within  the  town. 

^<*no»,  for  the  respondents. — The  omission  in  stat.  1  Vict,  e,  ii.  of 

^  definition  of  the  limits  of  the  town  of  Milton  shews  that  the  inten- 

^  was  that  the  Commissioners  should  introduce  within  the  town  new 

"'•^  as  they  were  built  They  are  the  judges  how  fiur  the  town  extends. 

i^^^ettum  C.  J.    They  have  only  power  to  pave  and  light  roads  "  within 

^  town."    It  is  for  this  Court  to  determine  what  is  the  proper  inter- 

r^*«tion  of  the  word  "  town."]    Sect.  35  gives  the  Commissioners  a 

^^etion  as  to  lifting  streets,  but  under  sect.  23  they  have  none  as  to 

^^iring  them.     Having  lighted  these  roads,  which  they  are  only 

^*^owflred  to  do  as  being  within  the  town,  they  cannot  refuse  to  repair 

T**^    [Cockbum  C.  J.    There  might  be  no  objection  on  the  part  of 

^  Hi^way  Board  or  any  ratepayers  of  the  parish  to  the  lighting  of 

^  loads.]    The  preamble  and  sects.  22,  23,  24  and  35  of  stat  1  Vict, 


(a)  16  Q.  B.  412.  (6)  2  Exch,  725. 
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c.  ii.  shew  that  the  provisions  of  the  Act  were  intended  to  be  tLppbdli 
to  future  streets. 

Meadows  White,  in  replj. 

CocKBURH  C.  J.  There  are  many  local  Acts  in  passing  whidi  At  : 
intention  of  the  Legislature  was  that  their  provisions  should  be  laaM,  ^ 
to  a  given  area,  and  the  extension  of  it  was  not  contem|dated.  li ' 
an  Act  for  the  better  management  of  a  town  must  be  taken  to  inchii , 
the  area  on  which  new  streets  are  formed  from  time  to  time.  ThsM 
sion  in  Reg,  ▼.  Cottle  {a)  is  common  sense.  There  may  be  a  straet  vfllh 
out  houses  on  both  sides,  as  in  the  case  of  a  row  of  honses  hnaf  t 
prospect  into  the  country  or  fiicing  the  sea.  As  to  the  first  tf  tal 
highways,  there  can  be  no  doubt  that  it  is  within  the  town.  hMi$i» 
second  and  tibird,  the  case  must  be  remitted  to  the  jnstioei 
intimation  of  our  opinion,  in  accordance  with  Reg,  y.  Cottle  (a), 
proper  definition  of  the  word  "  town"  is,  a  continuous  series  of 
not  necessarily  contiguous,  but  sufficiently  so  to  form  a  ooi 
human  habitations. 

Where  the  Commissioners  light  roads  the  situation  of  which  ii^ 
puted,  they  act  beyond  their  jurisdiction,  and  therefore  cannot 
the  rights  of  other  persons.    If  they  had  lighted  these  highviji  if 
some  time,  and  that  was  acquiesced  in,  it  would  be  a  fact  ftr  thotf^ 
sideration  of  the  magistrates. 

Lush  J.  had  been  engaged  as  counsel  in  the  case,  and  took  no  ^ 
in  the  judgment. 


Sheb  J.  concurred. 


Cuev0^ 


{a)  16  Q.  B.  412. 


[XXXJII.   VICTORIA.]  558 

1869. 


Fakreb,  appellant,  Close,  respondent.  \aaturday, 

18^.] 


1.  P«r  Cockbum  C.  J.  and  Mellor  J.    In  determining  the  qnestion 

Ather  a  Society  is  entitled  to  the  protection  of  the  Friendly  Societies  priendlv 

t»  18  &  19  Vict.  c.  63.  ss.  24.  44.,  the  Court  is  bound  to  look  not  only  Society, 

Ibe  rules  themselyes,  but  also  to  the  conduct  and  operations  of  the  XroMs  JJiwm. 

Mtf ,  and  must  treat  it,  not  according  to  what  it  professes  to  be,  but  ^3  ^  \i^  VicL 

n£ig  to  what  it  practicaU^  '■•   ,    ,        «    .  .,.,...«.  63.  «.  24. 

V  Per  Httyu  J.    The  question  .whether  a  Society  was  estabhshed  for  44^ 

igid  imrpoees  ought,  with  rare  exceptions,  to  be  decided  by  the  roles  jUMoUty, 

■ueKes.  Strikes, 

X  Tlie  rules  and  regulations  of  a  Friendly  Society  contained  the 
Qofwing :  "  Any  free  or  non-free  member  or  members  leaving  his  or 
Mr  employment  under  circumstances  satisfactory  to  the  Branch  or 
ttemiye  Council,  shall  be  entitled  to  the  sum  of  159.  per  week.*' 
pQB  an  information  under  stat.  18  &  19  Vict.  c.  63.  s.  24.  against  the 
cntary  of  the  Society,  for  wilful  misappropriation  of  the  money  of  the 
xiety,  the  following  among  other  eviaence  was  given :  *'  Strikes  are 
foited.  Members  of  our  Society  would  not  be  allowed  to  go  to  places 
Mrs  there  are  strikes  if  we  can  prevent  them.  We  would  give  a 
ODber  2^  or  32.  to  send  him  somewhere  else,  t.  e.  if  he  were  out  of 
ork  at  Bra/djordf  rather  than  a  man  should  go  to  Keighley  (if  a  strike 
II  on)  we  would  grant  money  to  send  him  away  a  thousand  miles 
•other  way.  We  can  pay  this  money  at  our  discretion.  We  would 
od  men  to  Halifax  or  Leeds,  pay  their  railway  faros,  and  keep  them 
if  it  should  be  a  case  satisfactory  to  the  Branch."  Held,  per  Cock' 
*n  C.  J.  and  Mellor  J.,  that  the  evidence  shewed  that  the  Society  was, 
th  reference  to  some  of  its  objects,  practically  a  trades  union,  and  as 
2h  illegal,  as  being  in  restraint  of  trade,  and  therefore  the  justices 
Ba  right  in  refusinff  to  convict ;  Hannen  and  Hayes  JJ.  dissentientibus : 
t^per  Hannen  J.,  Uie  evidence  did  not  prove  that  the  members  of  the 
eletj  had  as  a  body  sanctioned  the  abuse  of  the  rules  for  illegal  pur- 
Bea,  or  that  the  fiinds  of  the  Society  had  been  applied  to  the  support 
iUsgal  strikes ;  and,  per  Hayes  J.,  the  rules  reaa  in  connection  with 
)  evidence  did  not  shew  that  the  Society  was  established  for  an  illegal 
rpose  in  restraint  of  trade. 

^ASE  stated,  under  stat.  20  &  21  Vict  c.  43.»  by 

two  justices  for  the  borough  of  Bradford. 
-An  information  charged  that  on  the  28th  January, 
^7,  at  Bradford,  in  the  borough  of  Bradford,  fViUiam 
^^^  then  being  secretary  of  the  Amalgamated  Society 
^  Carpenters  and  Joiners,  then  and  there  had  in  his 
'^^•Cttion  the  sum  of  40/.  belonging  to  the  Society, 

2  o  2 
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1869.        and  had  wilfully  misappropriated  the  same  contrary  to 
Farres      the  statute. 

CuMs.  ^^^  respondent  contended  that  the  Society  was  vi 

a  Society  within  stat.  18  &  19  Vict.  c.  63.  s.  44,  uk 
further  that  it  was  a  Society  established  for  purpM 
which  were  illegal,  being  against  public  policy,  ii 
restraint  of  trade ;  that  the  Society  was  an  organisatiQa 
for  or  tending  to  the  encouraging  and  maintaining  d 
strikes;  and  he  referred  to  the  following  rules  of  tk 
Society. 

Rule  18,  sect.  6.  "  Any  officer  being  discharged  feoi 
employment  for  holding  office,  if  he  sign  the  neol 
book  each  day,  he  shall  be  paid  at  the  rate  of  wap 
he  was  receiving  when  discharged,  such  remunerate 
to  continue  till  he  receive  employment." 

Sect  7.  '^  Any  free  or  non-free  member  or  membeii 
leaving  his  or  their  employment  under  circumstanoei 
satisfactory  to  the  Branch  or  Executive  Council  shall 
be  entitled  to  the  sum  of  15«.  per  week." 

Sect.  9.  '*  Any  member  refusing  work  from  priiate 
objections,  unless  he  can  shew  sufficient  reason  to  * 
committee  of  a  majority  of  the  members  at  the  n^ 
Branch  meeting,  shall  be  suspended  from  donation  vis& 
after  he  has  been  employed.'^ 

Rule  25,  sect.  2.  "  In  the  event  of  an  application  to 
the  Executive  Committee  from  other  trades  for  aastf^ 
ancc,  the  general  secretary  shall  obtain  informatiaB 
respecting  the  same,  and  on  the  Executive  Committee 
being  satisfied  as  to  the  genuineness  of  the  case  shall 
grant  such  assistance  as  the  state  of  the  funds  nay 
warrant,  or  the  case  may,  in  their  opinion,  deserve." 

Rule  31,  sect.  1.  ''There  shall  be  an  equalisstioif 
every  twelve  months  ending  with  the  last  meeting  night 
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in  December,  of  that  portion  of  the  funds  of  the  Society        1869. 
"vliich  has  not  been  personally  invested,  such  equaliza-       Fabkbr 
tion  to  be  in  proportion  to  the  number  of  members       cimm 
in  each  branch/' 
A  copy  of  the  rules  was  transmitted  with  the  case. 
The  justices  also  subjoined  the  evidence  {a) ;  from 
which  the  following  are  extracts  (b). 

"James  Brown,  treasurer  of  the  Society.  I  have 
%een  nearly  four  years  a  member  of  the  Society.  There 
has  not  been  a  strike  in  this  district.  There  have  been 
itiikes  in  other  districts.  We  have  sent  money  to  other 
Astricts  for  benevolent  purposes;  donations  of  trade. 
We  have  not  sent  money  to  men  who  had  left  work 
bt  too  low  wages.  We  have  sent  money  to  other 
Societies.'' 

"  George  Farrer.    I  was  president  in  January,  1867. 

I  had  been  vice  president  before.      I   have   been   a 

i&ember  since  the  29th  July,  1865.    I  had  not  been 

Ik  member  of  a  carpenters'  society  before  that  time.   We 

liSTe  not  discussed  prices  or  hours  of  labour  at  those 

meetingSy  nor  any  special  meetings.   I  set  my  own  price 

it  my  own  labour.    There  has  been  no  Society's  price. 

There  are  several  Societies  in  the  town.    Some  have  the 

nmnber  of  hours  of  labour  fixed.  That  is  an  arrangement 

between  masters  and  men.    If  masters  or  men  do  not 

observe  rules  in  either  case^  notice  is  sent  to  the  masters 

or  men's  association.      Suppose  masters'  associations 

censure  any  master  offending,  the  men  might  be  drawn 

(«)  In  the  first  instance  a  case  was  stated  which  did  not  set  out  any 
fvidenee  to  explain  the  intention  or  purport  of  the  rules ;  and  in  Hilary 
Tam,  Jantuary  18,  1868,  the  Court,  consisting  of  Blackbttnij  Mellor 
and  Luah  JJ.,  directed  that  it  should  be  remitted  to  the  justices  to 
rehear  the  information. 

(6)  See  also  the  judgment  of  Haye»  J.,  pp.  575-6. 
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1869.       away  from  that  shop  and  paid  by  our  Society.    In  case 
Farrbb      ^f  sickness,  12s.  per  week  is  allowed ;  when  drawn  <wk 
0^^       of  shop,  or  turned  off  for  being  members  of  Sodetf, 
full  wages  or  15«.  is  allowed.    In  case  twenty  vm 
drawn  out  and  any  went  back,  the  Society  would  tib 
no  steps.    We  correspond  with  branch  associations  n 
other  towns.  In  case  of  a  strike  at  Devanpart^  we  shooU 
not  consider  the  propriety  of  whether  we  should  send  or 
not  if  the  branch  Committee,  with  the  sanction  of  ezecntii^ 
committee,  had  approved  of  a  donation  being  sent  b 
case  of  long  strike  there  and  funds  exhausted,  we  dtfrii 
not  contribute,  except  annually,  to  an  equalization  ta^ 
We  only  consider  subjects  which  affect  our  own  Bra^ 
branch.    I  don't  know  what  money  has  been  paid  oi 
of  our  Society  to  any  other  Society.     We  have  monttij 
reports.     Strikes  are  reported.  Members  of  our  Societ; 
would  not  be  allowed  to  go  to  places  where  there  tf* 
strikes  if  we  can  prevent  them.     We  would  giw  • 
member  21  or  8/.  to  send  him  somewhere  else,  ie^^ 
he  were  out  of  work  at  Bradford^  rather  than  a  td^ 
should  go  to  Keighley  (if  a  strike  was  on),  we  woiu^ 
grant  money  to  send  him  away  a  thousand  miles  anodi^ 
way.    We  can  pay  this  money  at  our  discretion.    W  • 
would  send  men  to  Halifax  or  Leeds  ;  pay  their  railww 
fares,  and  keep  them  on,  if  it  should  be  a  case  satisfp^ 
tory  to  the  Branch.    I  don't  know,  nor  never  heard    * 
word  about  money  being  given  to  plasterers.    We  ha^ 
given  to  the  Executive  Council  40i  or  50/.  in  two  or  thr^ 
years.     The  Executive  Council  consider  appeals  if  ihef 
come  from  other  quarters.    They  send  a  remittance  t^ 
branch  carpenters'  associations.     They  have  aho  con- 
sidered appeals  from  other  trades.     It  may  be  to  assist 
men  on  strike.    The  Executive  Council  can  give  monef 
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to  strikes  in  any  trades.    Any  sensible  man  can  see        1869. 

from  our  monthly  report  where  there  are  strikes,  and       fab&bb 

where  to  avoid.    In  the  quarterly  report  trade  privileges       csmm. 

are  mentioned.     Wihon*^  men  lost  tools  by  fire.    We 

bought  them  new  tools.    If  I  am  out  on  strike^  or  we 

draw  men  out,  and  money  is  paid  to  me  or  them  by  the 

Society,  all  such  payments  are  trade  privileges,  and 

justified  by  the  rules  of  the  Society.    Our  Society  has 

wthing  to  do  with  ordering  work  to  be  done  by  price. 

¥e  have  members  working  at  all  prices;  from  1/.  \$. 

sweek  to  27«.  or  28«.    The  Society  did  agitate  about 

tlie  number  of  hours.    Any  member  may  work  as  he 

files.     The  reports  are  furnished  by  the  Executive 

ComiciL     I  have  been  dismissed   for  having  been  a 

member  of  this  Society.     I  got  work  the  day  after.     I 

tta  an  employer  now.   I  have  been  so  for  five  months. 

Nothing  has  been  done  under  these  rules  in  my  opinion 

^  restraint  of  trade,  or  I  would  not  remain  a  member 

tf  it.    In  the  report  of  1866,  80/.  is  stated  to  be  given 

^  the  Sheffield  file  cutlers  who  were  locked  out.^' 

The  justices  were  of  opinion  that  the  case  against  the 

'^^^pondent  was  fully  proved,  but  dismissed  the  charge 

^^  the  ground  that  the  rules  of  the  Society  were,  as 

^^wu  by  the  evidence,  for  an  illegal  purpose  in  restraint 

••^  trade. 

^Hie  question  for  the  opinion  of  this  Court  was,  whe- 
ihe  determination  of  the  justices  was  or  was  not 
>vm  in  point  of  law. 
^Rie  case  was  argued,  in  Hilary  Term,  January  16,  by 

Qsm,  finr  the  appellant. — The  present  case  is  not 
8^^*^emed  by  Hornby^  appt,  Clo$e,  respt.  (a).    There  is 

(a)  SB.^-S.  175. 


i 
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1869.  nothing  illegal  in  the  rales  of  this  Society  per  le ;  ui 
Fa&eeb.  nothing  in  the  evidence  as  to  the  practice  of  the  Sodtff 
Clobb.  ^  ^^^^  ^^^^  there  was  compulsion  on  the  memhok 
Rule  18^  sect  7,  which  was  most  relied  on,  is  not  mi» 
sarily  in  restraint  of  trade.  [He  dted  Hiliom  t.  JSdb»  , 
ley  {a),  per  Lord  Campbell.']  The  matters  profod  k 
not  shew  that  the  Society  have  sanctioned  the  workkf 
of  the  rules  for  an  illegal  purpose ;  nor  do  they  div 
the  rules  by  which  alone  the  Society  is  bound. 

The  respondent  did  not  appear. 

Cur.  adiKwt 

There  being  a  di£Perence  of  opinion  on  the  Bench,  te 
following  judgments  were  now  delivered. 

CocKBURN  C.  J.    The  only  question  in  this  case  ii»  I 
whether  a  certain    Society,  called  the  Amalgamitel  I 
Society  of   Carpenters    and  Joiners,  is  esseutiaUy  t   | 
Friendly  Society,  properly  so  called,  so  as  to  be  withA 
the  protection  of  stat.  18  &  19  Vict  c.  63.  ss.  24  and  44, 
or  whether,  though  established  as  a  Friendly  Society,  it 
does  not  so  far  partake  of  the  character  of  a  trades  uoioB 
as  to  fall  within  the  principle  of  the  decision  of  tlu* 
Court  in  Hornby,  appt..  Close,  respt.  (&). 

The  question  turned  on  the  construction  to  be  po^ 
on  certain  of  the  rules  of  the  Society,  viz.,  rule  iSi 
sects.  6,  7  and  9,  rule  25,  sect.  2,  and  rale  81,  sect  1 1 
more  especially  on  sect.  7  of  rule  18.  The  latter  sectioii 
is  in  these  terms :  '*  Any  free  or  non-free  member  or 
members  leaving  his  or  their  employment  under  circiU0' 
stances  satisfactory  to  the  Branch  or  Executive  Councilf 

(a)  ^E.^B,  47.  62-3;  affirmed  in  error,  Id.  66. 
{b)  SB.fS.  175. 
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hall  be  entitled  to  the  turn  of  I5s.  per  week/'    It  was        1869. 
rgoi  on  OS  in  the  argument  that  the  rules  in  ques-       faeub 
ioo,  including  rule  18^  sect.  7,  admitted  of  a  perfectly       closs. 
mooent  construction,  and  were  capable  of  being  applied 
^  purposes  only  which  were  within  the  scope  of  the 
Igects  of  a  Friendly  Society,  and  that,  as  the  Society 
vafessed  to  be  a  Friendly  Society,  and  was  established 
m  such,  the  rules  ought  to  receive  such  a  construction 
IS  would  make  them  consistent  with  that  character. 

I  should  be  disposed  to  concur  in  this  view  if  there 
1M  nothing  to  shew  that  the  rules  in  question  had  not, 
11  their  practical  application  by  the  Society,  been  made 
>nbier?ient  to  the  purposes  of  a  trades  union,  instead 
of  being  confined  to  those  of  a  Friendly  Society.  But, 
on  refisrring  to  the  facts  as  established  by  the  evidence, 
BHire  especially  that  of  the  witness  George  Farrer,  who 
Md  fiUed  the  offices  of  president  and  vice  president 
f  the  Society,  and  who  is  the  appellant  in  this  case, 
'o  clearly  see,  agreeing  herein  with  the  view  taken  by 
^  justices,  that  the  rules  in  question  are  in  practice 
^  construed  and  applied  as  to  render  the  funds  of  the 
Hsiety  available  for  the  purposes  of  supporting  strikes, 
^  allowing  sums  of  money  to  workmen  wanting  em- 
c^jr  in  order  to  prevent  them  from  seeking  work  in 
^tricts  where  men  are  on  strike,  and  also  by  giving 
Mstance  to  other  branch  associations  in  whose  districts 
tikes  are  going  on.  Such  is  the  general  efiect  of  the 
^idence  of  the  witness  Farrer.  I  would  particularly 
iCbr  to  the  following  passage :  [His  Lordship  read  the 
^^Mige  beginning  at  '^Strikes  are  reported,''  and 
^ing  with  "  if  it  should  be  a  case  satisfactory  to  the 
^iittich"  (a).] 

(a)  See  page  556. 
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1869,  Now  these  are^  as  it  seems  to  me,  clearly  porpoMi) 

Faruer      J^ot  of  a  Friendly  Society  but  of  a  trades  uiuon,  lai 

Close.       ^^^^  ^  would  be  illegal  as  being  in  restraint  d  ixvk 

so  that  the  case  would  clearly  fall  within  the  decM 

in  Hornby^  appt.,  Closer  respt.  {a\  if  the  illegal  pmpo* 

had  been  explicitly  avowed  in  the  roles. 

It  is  true  that  in  the  present  case  the  rules  are  aaK* 
guous^  but  I  think  we  are  bound  to  look  not  only  to  tb 
rules  themselves  but  also  to  the  conduct  and  opentitfi 
of  the  Society^  and  that  we  must  treat  the  Sode^st 
according  to  what  it  professes  to  be  bat  accordiqf  ll 
what  it  practically  is ;  otherwise  a  Society,  by  framiiliii   j 
rules  ambiguously  so  as  to  be  capable  of  being  appfiolti 
carry  out  the  purposes  of  a  Friendly  Society  or  thoncf 
a  trades  union,  might,  while  carrying  on  its  openlioii 
as  a  trades  union,  evade  the  law,  and  obtain  the  adnr 
tages  secured  by  statute  to  a  Friendly  Society,  whiflk 
would  be  refused    to   it    if  its  true  character  iM 
avowed. 

Such  a  result  sufficiently  shews  that  it  is  to  A0  I 
actual  working  of  the  Society,  and  not  to  its  ostensMi 
character,  we  must  look.    And  in  the  present  case  1 1^ 
satisfied  that  the  Society,  though  in  the  main  a  Friend^ 
Society,  is^  with  reference  to  some  of  its  objects,  prt^ 
tically  a  trades  union.      I  am  therefore  of  opinion  A*'^ 
the  case  comes  within  the  principle  of  the  decision  ^ 
Hornby^  appt.,  Close,  respt.  (a). 

We  are  not  called  upon  to  consider  the  principle  ^ 
which  that  decision  proceeded,  namely^  that  a  Society^ 
one  of  the  purposes  of  which  is  the  support  of  membef^ 
when  on  strike,  is  illegal  within  the  meaning  of  sect  4^  ^ 
Stat  18  &  19  VicL  c.  63.  as  being  in  restraint  of  trsdc^ 

(a)  8  B.  i'  S.  175. 
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and  that  oonaequently  the  Society  is  not  entitled  to  the        1869. 

adfantages  aecnred  to  a  Friendly  Society  by  that  Act,       Fabesr 

hut,  in  case  of  any  misappropriation  of  its  fnnds,  must        Clmi. 

he  left  to  its  ordinary  legal  remedies.    Nor  is  it  ne- 

oeaaary  to  discoss  the  policy  of  the  law  which  holds 

contracts  in  restraint  of  trade  to  be  illegal,  or  to  pro- 

nmmce  any  opinion  on   the  expediency  of  a£Pording 

to  trades  unions  the  full  protection  which  the  statute 

dbrds    to    Friendly   Societies.     Trades   unions  have 

rflate  found  many  able  defenders,  but  none  more 

n  than  an  illustrious  foreigner,  who,  in  a  treatise  of 

■ngnlar  ability,  has  placed  in  the  clearest  light  the 

ntire  system  and  working  of  the  trades  unions  of  this 

otmntry  (a).     It  must  not,  however,  be  forgotten  that 

vhile  some  strikes  may  be  perfectly  justifiable  to  enforce 

lioiiest  and  just  demands,  others  may  be  resorted  to  in 

order  to  extort  unreasonable  exactions  or  enforce  tyran- 

lUcad  rules,  and  the  only  corrective  against  such  attempts 

1*    to  be  found  in  the  freedom  of  the  labour  market, 

^Iiich  it   is    the   purpose  of  these   combinations   to 

prevent    It  is  however  for  the  Legislature  to  deal 

with  any  proposed  alteration  of  the  law.    We  have  only 

^  deal  with  the  case  before  us  according  to  previous 

decisions. 

In  the  case  of  Hornby,  appt..  Close,  respt.  (J),  we 
^^  Ho  altemative,jeven  had  we  been  disposed  to  do  other- 
^^,  than  to  follow  the  decision  in  the  case  of  Hilton  v. 
^^^^r$ley  (c),  which,  being  the  decision  of  a  Court  of 

V*)  Xtt  AuoeiaHona  Ouvrieres  en  Angleterre  (Trades  Uniowi),  par 
r*^  Gomte  da  Paria.    See  also  7%0  Law  relaiing  to  Trades  Unions,  by 

I*)  BB.f8, 175.  (c)  6  E.  #  B,  47.  6C. 
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1869.  error,  was  binding  upon  us.  The  present  case,  ilm 
f^xRMB,  ^^  purposes  of  the  Society  are  gathered  from  the  odiff 
Cms.  evidence  in  the  case  in  addition  to  the  mleSjSppein 
to  me  to  come  strictly  within  the  rule  in  Hamhfs  apptf 
Close,  respt.,  and  I  feel  therefore  bound  to  hold  iU 
the  decision  of  the  justices  in  refusing  to  connct  m 
right  and  ought  to  be  afi&rmed. 

I  have  to  add  that  my  brother  Mtllar  agrees  intUi 
judgment. 

Hannen  J.  I  regret  that  I  am  unable  to  concor  ■ 
the  judgment  of  my  Lord  and  my  brother  MeOat*  I 
am  therefore  obliged  to  state  the  reasons  whidkii 
me  to  a  di£Perent  conclusion. 

This  was  a  proceeding  under  the  24th  section  of  fltit 
18  &  19  Vict  c.  68.  against  the  secretary  of  a  Frienfl? 
Society,  called  the  Amalgamated  Society  of  Carpentei* 
and  Joiners,  for  wilfully  misappropriating  40/.  bdonginf 
to  the  Society.    The  justices  found  that  the  guilt  of 
the  defendant  was  fully  proved,  but  they  dismissed  tii0 
complaint  on  the  ground  that  the  Society  was  not  eo* 
titled  to  the  remedy  provided  by  the  Act,  because  tb? 
were  of  opinion  that  the  rules  of  the  Society  shewed  >A 
illegal  purpose.     By  the  44th  section  it  is  enacted  tb^t 
in  the  case  of  any  Friendly  Society  established  for  aDj 
of  the  purposes  mentioned  in  sect.  9,  or  for  any  parpo00 
which  is  not  illegal,  the  24th  section  (which  enacts  s 
punishment  in  case  of  fraud  or  imposition  by  an  oflScer) 
shall  be  applicable. 

There  is  no  doubt  that  the  Society  in  question  was 
established  for  some  of  the  objects  mentioned  id  sect  9, 
for  example  1.  for  insuring  a  sum  of  money  to  be  pai^ 
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lor  the  funeral  expenses  of  the  wife  of  a  member,  2^  for        1869. 
the  relief  or  maintenance  of  the  members  in  sickness ;       faemb 
the  only  question,  therefore,  is,  whether  the  Sodeiy       closb. 
was  also  established  for  some  other  and  illegal  purpose. 
The   preface  to  the  printed  rules  of  the  Society  sets 
forth  in  forcible  language,  the  sincerity  of  which  there 
is  nothing  in  the  rules  themselves  to  impeach,  the  ob- 
jects for  which  the  Society  was  formed,  and  all  of  them, 
so  far  from  being  ill^al,  appear  to  be  of  the  most  praise- 
worthy character. 

The  preamble  to  the  rules  is  as  follows. 

'*  1.  The  Society  shall  be  called  the  Amalgamated 
Society  of  Carpenters  and  Joiners. 

"  2.  The  object  of  this  Society  is  to  raise  funds  for  the 
mutual  support  of  its  members  in  case  of  sickness, 
iMsident,  superannuation,  for  the  burial  of  members  and 
tlieir  wives,  emigration,  loss  of  tools  by  fire,  water  or 
tbeft,  and  for  assistance  to  members  out  of  work.  Also 
^r  granting  assistance  in  cases  of  extreme  distress  not 
otherwise  provided  for  by  the  rules,  for  which  purpose 
^  oontingent  and  benevolent  fund  shall  be  formed. 

'^8.  It  shall  be  divided  into  branches ;  each  branch  to 
%j>point  its  own  officers  and  conduct  its  own  business, 

directed  in  the  following  rules.'' 

The  rules  which  follow  fill  fifty-nine  closely  printed 

of  small  type.    It  is  sufficient  to  say  of  them  that 

there  is  not  one  which,  upon  the  face  of  it,  is  not 

necessary  or  conducive  to  legitimate  objects  of  a  Friendly 

Sodety. 

But  it  is  said  that  the  rules,  though  apparently 
directed  to  the  attainment  of  proper  ends,  are  capable 
of  being  applied  to  illegal  purposes,  and  that  the  evidence 
diews  that  they  were  so  applied.    Undoubtedly,  if  the 


664  [trinity  vacation. 

1869.  printed  rules  are  not  the  real  rules  of  the  associalion, 
Faulxe  Ai^d  if  the  Soeietjy  under  the  pretence  of  being  a  bene- 
CiMB.  volent  institution,  is  really  a  scheme  in  whole  or  ia  pirt 
designed  for  the  encouragement  and  support  of  illegd 
strikes,  the  Society  must  be  deemed  to  be  estaUialul 
for  an  illegal  purpose.  But  I  can  see  no  ground  bt 
supposing  that  the  rules  were  not  honestly  firamed  fir 
the  purpose  of  carrying  out  the  excellent  objects  specified 
in  the  preamble,  and  although  they  are,  like  the  km 
of  every  institution  however  good,  capable  of  hiaf 
perverted  to  evil  ends,  I  can  find  in  the  evidence  noittf 
to  prove  that  the  members  of  the  Society  have  m  i 
body  sanctioned  the  abuse  of  the  rules  for  illegal  {tf- 
poses.  But,  further,  I  am  of  opinion  that  the  acts  rdiel 
on  by  the  justices  as  illegal  are  not  so. 

The  justices  have  found  that  the  Society  was  estt- 
blished  for  an  illegal  purpose  on  the  ground  that  the 
rules  were,  as  shewn  by  the  evidence,  in  restraint  » 
trade,  and  they  have  pointed  out  certain  rules  whi^ 
they  consider  open  to  this  objection. 

It  is  necessary  to  examine  these  in  detaiL 
The  first  is  rule  18,  sect  6,  *'  Any  officer  being  ft^ 
charged  firom  employment  for  holding  office,  if  he 
the  vacant  book  each  day,  he  shall  be  paid  at  the 
of  the  wages  he  was  receiving  when  discharged,  sa<^ 
remuneration  to  continue  till  he  receive  employment-  ^ 
There  are  some  eight  or  nine  difierent  officers,  an^ 
the  members  are  liable  to  fines  if,  when  elected,  tiie^ 
refuse  to  accept  office.  The  duties  of  some  of  the  officen^ 
are  onerous,  and  must  occasionally  occupy  much  oi 
their  time,  particularly  the  secretaries  and  the  mA 
stewards,  who  are  required  to  visit  the  sick  twice  in 
each  week.    It  may  well  be,  therefore,  that  an  officer 
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may  be  dismiaaed  from  his  employment  by  reason  of       1860. 


the  fulfilment  of  his  duties  to  the  Society  interfering 
with  the  due  discharge  of  his  duties  to  his  employer.  closi. 
Or  it  may  be  known  from  experience  that  some  masters 
diaapproFC  of  all  combinations  amongst  the  men^  and, 
treating  them  all  as  hostile  to  their  interests^  refuse  to 
employ  an  officer  of  any  of  them.  In  either  of  these 
cues  it  is  only  just  that  the  Society  should  indemnify 
its  officers  against  loss  sustained  in  its  service.  There 
k  nothing  in  the  evidence  in  any  way  rehiting  to  the 
operation  of  this  rule. 

The  next  regulations  to  which  attention  is  directed 
aie  the  7th  and  9th  sections  of  rule  18.  [His  Lordship 
read  them  (a).]  These  regulations  are  absolutely  neces- 
sary for  the  proper  administration  of  the  Society's  funds. 
'Without  them,  a  member  might  claim  relief  when  out 
of  work  from  idleness  or  sickness  induced  by  intemper- 
ance or  other  misconduct. 

Bat  it  appears  firom  the  evidence  of  Farrer,  a  member 

of  the  Society,  although  an  employer,  that  the  Branches 

nuke  donations  to  members  who  are  out  on  strike  ''  if 

it  should  be  a  case  satisfiEU^tory  to  the  Branch.''    It  was 

'^wever  stated  by  all  the  witnesses  that  no  coercion  is 

^^'^^  and  that  the  Society  would  take  no  steps  against 

'^^^  going  badL  to  work.    The  witness  Farrer  added, 

Nothing  has  been  done  under  these  rules,  in  my 

^^I^tUion,  in  restraint  of  trade,  or  I  would  not  remain 

^member  of  if    Now,  unless  we  are  to  hold  that 

^^^^^^  strike  is  of  necessity  illegal,  there  is  nothing  in 

^^^  evidence  to  ahew  that  the  fiinds  of  the  Society  have 

te  been  applied  to  the  support  of  illegal  strikes. 

X  am  however  of  opinion  that  strikes  are  not  neoes- 

(a)  See  p.  554. 
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1869.       sarily  illegal     A  strike  is  properly  defined  as  a  "  omul* 
Fabru      taneous  cessation  of  work  on  the  part  of  the  workmen,'' 

ci^^  and  its  legality  or  illegality  must  depend  on  the  meutt 
by  which  it  is  enforced,  and  on  its  objects.  It  maj 
be  criminal,  as  if  it  be  part  of  a  combination  fi»  tke 
purpose  of  injuring  or  molesting  either  masten  or 
men ;  or  it  may  be  simply  illegal,  as  if  it  be  the  icnk 
of  an  agreement  depriving  those  engaged  in  it  of  Aor 
liberty  of  action,  similar  to  that  by  which  the  empIoTcn 
bound  themselves  in  the  case  of  Hilton  v.  J?cA«ri£gf(s)» 
or  it  may  be  perfectly  innocent,  as  if  it  be  the  resdtrf 
the  voluntary  combination  of  the  men  for  the  pafM 
only  of  benefiting  themselves  by  raising  their  npi 
or  for  the  purpose  of  compelling  the  fulfilment  of  tt 
engagement  entered  into  between  employers  and  od- 
ployed,  or  any  other  lawful  purpose. 

On  this  point  I  would  refer  to  the  recent  memo- 
randum of  Sir  WaUam  Erie  on  The  Law  relating  to 
Trades  Unions,  a  work  which  it  would  be  unbeoomUt 
in  me  to  praise,  but  which  appears  to  me  to  contain  ^ 
complete  exposition  of  the  principles  of  ]aw  applidl^ 
to  this  subject.    That  learned  writer  says  (p.  23),  "  ^ 
to  combination,  each  person  has  a  right  to  choO^ 
whether  he  will  labour  or  not,  and  also  to  choose  ^ 
terms  on  which  he  will  consent  to  labour,  if  labour  ^ 
his  choice.    The  power  of  choice  in  respect  of  labo^ 
and  terms,  which  one  person  may  exercise  and  decla:^ 
singly,  many  after  consultation  may  exercise  jointly 
and  they  may  make  a  simultaneous  declaration  of  tfa0^ 
choice,  and  may  lawfully  act  thereon  for  the  immediaf^ 
purpose  of  obtaining  the  required  terms ;  but  they  Cii^' 
not  create  any  mutual  obligation  having  the  legal  tXkC^ 

(a)  6  £  #  B.  47. 
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of  binding  each  other  not  to  work  or  not  to  employ        1869. 
unless  upon  terms  allowed  by  the  combination.    Any      Farebe 
mrrmngement  for  that  purpose^  whatever  may  be  its  pnr-        cJms. 
port  or  form^  does  not  bind  as  an  agreement,  but  is 
illegal,  though  not  unlawful,  on  account  of  restraint  of 
trade,  and  therefore  void.^' 

The  foregoing  passage  clearly  defines  the  dividing 
fine  between  what  is  legal  and  what  is  illegal,  and  the 
evidence  in  this  case  shews  only  that  the  Society  permits 
ill  members  to  draw  upon  the  funds  to  which  they  have 
SBQtributed,  in  the  event  of  their  being  out  of  work,  for 
mne  purpose  not  shewn  to  be  illegal  and  which  the 
Society  considers  meritorious;  while  there  is  a  total 
absence  from  the  rules  and  practice  of  the  Society  of 
ttiything  tending  to  impose  an  obligation  or  coercion 
on  its  members. 

Another  passage  in  the  evidence  which  may  be  relied 
on  in  support  of  the  decision  of  the  justices  is  that  in 
vUch  it  is  stated  that  in  the  event  of  their  being  a 
^bike,  of  which  the  Branch  approved,  at  a  particular 
■^•oe  a  member  would  be  paid  21.  or  8/.  to  take  him 
•'^tnewhere  else.      This  appears  to  me  to  be  legal  on 
^^  aame  ground  that  the  payment  of  the  weekly  allow- 
^>use  to  members  out  of  work  by  reason  of  a  strike  is 
'^Sd,  always  assuming  that  the  strike  itself  is  not  illegal ; 
^^  object  of  sending  a  member  to  a  distant  place  is 
^^  he  may  get  work  there  rather  than  that  he  should 
KO  to  the  place  where  the  strike  is  in  operation,  and 
^^  the  funds  of  the  Society  may  be  so  relieved  of  the 
^^'^  of  supporting  the  member  while  out  of  work. 
^  te&dency  of  this   undoubtedly  is  to  support  and 
^'^'^tain  the  strike  for  a  longer  time,  and  so  to  increase 
^  chance  of  the  men  obtaining  the  object  of  the  strike. 
^u  X.  2  p  B.  lb;  s. 
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1869.  This,  it  is  alleged,  is  in  restraint  of  trade,  that  is,  it 
y^^y^P  disturbs  the  course  and  postpones  the  effect  of  com- 
petition amongst  the  men,  which,  if  left  to  itself,  might 
sooner  compel  them  to  return  to  work ;  and  therefore^ 
it  is  contended,  is  contrary  to  public  policy.  I  think 
that  our  judgment  ought  not  to  be  based  on  this  Goe 
of  argument.  By  the  expression  that  a  thing  it  "con- 
trary to  public  policy''  I  understand  it  is  meant  Ait 
it  is  opposed  to  the  welfare  of  the  community  at  luff* 
I  can  see  that  the  maintenance  of  strikes  may  be  agatft 
the  interest  of  employers,  because  they  may  be  ihtrij 
forced  to  yield  at  their  own  expense  a  larger  shiierf 
profits  or  other  advantage  to  the  employed,  but  I  hi^ 
no  means  of  judicially  determining  that  it  is  oontiST 
to  the  interests  of  the  whole  community,  and  I  think 
that,  in  deciding  that  it  is,  and  therefore  that  auj  ict 
done  in  its  furtherance  is  illegal,  we  should  be  basiflt 
our  judgment  not  on  recognized  legal  principles  but  ^ 
the  opinions  of  one  of  the  contending  schools  of  politic 
economists. 

The  cases  which  were  referred  to  in  the  argoiP^ 
do  not  appear  to  me  to  apply  to  the  present  ^ 
Hilton  V.  EckersUy  (a)  it  was  held  that  employers  co^^ 
not  legally  bind  themselves  to  carry  on  business  ai^ 
majority  of  their  body  should  direct  In  Hornby,  <^Pf^ 
Close,  respt.  (&),  on  the  other  hand,  it  was  held  that  t^ 
men  could  not  legally  bind  themselves  not  to  seek  wor^ 
at  a  shop  where  disputes  connected  with  the  trade  \u0 
arisen,  or  not  to  encourage  or  to  instruct  a  labour^ 
contrary  to  the  rules  of  the  Society,  or  not  to  use  ihe^ 
influence  to  procure  employment  for  a  non  memba^ 
and  that  a  Society  whose  rules  were  designed  to  enfbn^ 
such  engagements  was  established  for  an  illegal  purpoaa^ 

(a)  6  ^.  #  ^.  47;  affirmed  in  enor,  Id.  66.         (6)  B  B.  f  8. 17& 
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D   the  present    case  no  obligations   in    restraint  of        1869. 
rade  are  imposed  by  the  rules,  and  for  the  reasons  I       farrir 
ATC  giyen  I  think  that  there  is  no  evidence  that  the       closb. 
oles  are  applied  in  restraint  of  trade. 

I  am  therefore  of  opinion  that  the  Society  is  not  shewn 
3  be  established  for  an  illegal  purpose,  and  that  the 
leeiHion  of  the  justices  was  erroneous. 

Hates  J.  I  am  of  opinion  that  the  decision  of  the 
OBtices  in  dismissing  this  charge  against  the  respondent 
ras  erroneous. 

The  question  in  the  case  is,  whether  the  Amalgamated 
Society  of  Carpenters  and  Joiners  at  Bradford,  in  York- 
Aonf,  is  entitled,  under  the  44th  section  of  the  Friendly 
Societies  Act,  18  &  19  Vict.  c.  63.,  to  proceed  summarily 
mder  the  24th  section  against  the  respondent,  who  was 
the  late  secretary,  for  fraudulently  appropriating  40/.  of 
their  money,  and  this  question  depends  on  the  point 
whether  it  is  or  is  not  a  Society  established  for  an  illegal 
purpose.  The  justices  were  thoroughly  satisfied  of  the 
respondent's  guilt,  but  they  determined  on  dismissing 
the  charge,  and  giving  him  entire  impunity  so  far  as 
they  were  concerned,  because  they  considered  that  some 
of  the  rules  of  the  Society  were  in  restraint  of  trade, 
nd,  consequently,  that  the  Society  must  be  considered 
IS  established  for  an  illegal  purpose. 

Hie  particular  ill^;al  purpose  imputed  is,  as  I  under- 
itand,  that  the  rules  in  question,  as  explained  and 
interpreted  by  the  evidence  before  the  magistrates 
(dative  to  the  practice  of  the  Society,  shew  that  it  is 
in  object  of  the  Society  to  encourage  and  maintain 
itrikes  so  as  to  operate  in  restraint  of  trade.  This 
ieeinon  therefore  does  not  depend  upon  any  illegality 

2  p  2 
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1869.        apparent  on  the  face  of  the  rules  themselves,  and  o>^  ^Q- 
Yauvlkr      sequently  the  case  is  in  this  respect  quite  distingiua^  li- 
able from  the    recent    case  of  Hornby,  appt.,   Ch-^^^e, 
respt.  (a),  where  the  several  rules  set  out  in  the  repc^rt 
of  the  case  were  highly  objectionable  and  restrictive. 

The  rules  now  before  us  contain  no  attempt  to  int^sr* 
fere  with  the  freedom  of  the  members  as  to  the  contnLC^ 
they  may  think  proper  to  make  with  their  employers,  or 
to  restrain  in  any  manner  the  free  exercise  of  their  o^ro 
will  and    discretion   in    regard    to    their    calling  &sid 
industry.     The  general  objects  of  this  Society  appsi^ 
from  the  rules  to  be  the  ordinary  objects  of  a  Prica^T 
Society,  or  purposes  of  a  like  nature.     The  rules  p 
for  payments  in  cases  of  sickness,  accident,  death 
burial,  loss  of  tools,  superannuation  and  emigration^ 
of  which  were  recognized  as  fit  purposes  of  Frierm^^  ' 
Societies  in  the  former  general  Act,  13  &  14  Vict  c.  I 


They  also  provide  for  relief  to  members  out  of  empl^^^^ 
ment,  though  not  occasioned  by  sickness  or  accid^^^^^^ 
but  under  careful  limitations  and   restrictions, 
there  is  also  provision  made  by  a  separate  fund,  call 
contingent  and  benevolent  fund,  supported  by  a  trifi 
quarterly  payment,  for  affording  discretionary  relief 
peculiar  cases  of  distress  not  falling  within  the  ordi 
cases  for  which  the  rules  provide. 

These  provisions  exhaust  the  purposes  and  objects     ^^ 
the   association,  and  one   feels  startled  at  the  idea     ^^ 


pronouncing  a  Society  with  such  objects,  all  of  whi 
appear  to  be  substantially  legal  and  good,  to  be  a  Socie?'^ 
established  for  illegal  purposes  and  unworthy  of  havi^^^ 
its  funds  protected  from  depredation  upon  the  ground  ^ 
an  apprehended  restraint  of  trade.    1  am  ready  to  adost^^ 

(a)  SR^S.  175. 
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at  it  is  a  bad  thing  to  restrain  trade,  but  I  think  it  a        1869. 
orse  thing  not  to  restrain  thieving,  and  a  very  clear  case       PiRRia 

ille^ity  onght»  in  my  judgment,  to  be  made  out        close. 
»  support  the  conclusion  to  which  the  justices  have 
•rived. 

The  rules  which  are  selected  and  set  out  in  the  case 
I  open  to  objection  are  sections  6,  7  and  9  of  rule  18, 
bating  to  the  allowance  to  members  out  of  work, 
iction  2  of  rule  25,  relating  to  the  contingent  and 
;nevolent  fund,  and  section  1  of  rule  31,  relating  to 
hat  is  called  equalization  of  funds.  And  the  question 
ised  is,  whether  these  rules,  read  in  connexion  with 
le  evidence  which  is  said  to  explain  or  interpret  them, 
^ew  that  the  Society  was  established  for  an  illegal 
Urpose ;  and  in  considering  this  question  I  shall  first 
^<4mine  the  rules  themselves  and  afterwards  the  evi- 
'Hce  which  is  said  to  shew  their  illegality. 

-As  to  rule  18,  the  earlier  sections  of  it,  which  pro- 
ie  generally  for  relief  to  members  out  of  employment, 
^  not  objected  to,  but  only  the  later  sections,  which 
l^ate  to  such  relief  under  circumstances  in  which  the 
"Crests  of  the  workmen  appear  to  come  into  conflict 

a  certain  degree  with  those  of  the  employers.  Sec- 
ern 6  seems  to  me  to  stand  quite  independently  of  the 
^dence  and  is  very  clearly  expressed.  It  simply  pro- 
^des  that  any  oflBcer  of  the  Society  being  discharged 
K>m  employment  for  holding  ofSce  shall  be  paid  the 
Ute  of  wages  he  was  receiving  when  discharged  until  he 
^ain  receive  employment.  I  cannot  imagine  that  any 
lerions  objection  is  made  to  this  rule,  yet  do  not  know 
irhy,  otherwise,  it  is  set  out.  It  in  no  way  restrains  an 
employer  from  discharging  his  workman,  but,  as  an  act 
>f  common  fairness,  provides  some  indemnity  for  those 
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1869.  who  may  sustain  special  injury  from  perfonning  aervicfi* 
F^a,a  ^  ^^6  Society.  The  7th  and  9th  sections  respectiTclJ' 
relate  to  the  cases  of  members  either  leaving  thei^ 
work  or  refusing  to  accept  employment,  in  both  ibc'^ 
cases  they  are  to  have  an  allowance  if  they  can  she 
causes  satisfactory  to  the  Society,  but  otherwise  not 
The  other  rules  objected  to  seem  scarcely  deserving 
mention.  With  regard  to  rule  25,  sect.  2,  as  to 
appropriation  of  the  contingent  or  benevolent  finJ  '*» 
a  passage  is  extracted  which  shews  that  somi 
when  application  is  made  to  the  Society  by  other 
in  a  case  of  distress,  relief  may  be  given  if  the 
be  ascertained  to  be  genuine,  and  the  state  of 
warrant  it.  And  rule  31,  sect.  1,  declares  that  there 
to  be  what  is  called  an  equalization  of  funds,  appareatk^ 
between  different  branches  of  the  Society,  once  ^ 
year.  As  these  two  latter  objections  are  ECBictMj 
referred  to  in  the  evidence,  I  may  dismiss  them 
observing  that  I  cannot  believe  that  an  occasional 
cretionary  act  of  relieving  a  genuine  case  of  distres;^' 
even  though  such  distress  may  have  resulted  from 
strike,  could  furnish  legitimate  proof  of  ill^ality 
purpose,  and  that  I  cannot  understand,  either  from  tl»-' 
rule  or  the  evidence  as  to  equalization  of  funds,  w 
sort  of  imputation  of  illegality  it  conveys. 

With  respect  to  the  7th  and  9th  sections  of  rule  1 
I  can  see  no  objection  to  the  general  principle  that 
body  of  working  men  should  make  out  of  their  own  fiutd 
a  carefully  limited  provision  for  temporary  relief  durin 
periods  when  they  may  be  thrown  out  of  employmen 
It  would  in  fact  be  objecting  to  forethought,  pruden 
and  common   sense.     But  it  may  be  said  that  tbi 
particular  rules  relate  to  cases  where  members  can 
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I  ployment  but  choose  to  quit  or  refuse  it,  and  that  no        1869. 
uwnable  need  can  exist  for  such  provisions,  and  that,       Faeeir 
m  man  who  can  fall  back  on  a  fund  when  unemployed        Closi. 
a  hold  out  much  longer  on  any  question  of  wages 
th  an  employer,  the  rule  must  necessarily  have  a 
^dency  to  keep  men  unemployed  and  so  encourage 
"ikes  and  operate  in  restraint  of  trade,  or  at  all  events 
ci  be  readily  used  for  such  objects.  On  the  other  hand, 
wever,  it  is  plain  enough  that  many  good  causes  may 
imt  for  leaving  or  refusing  a  particular  employment, 
d  one  of  the  most  frequent  and  legitimate  causes  may 
''  a  disagreement  as  to  the  amount  of  wages.    It  is  true 
at  men  can  hold  out  longer  on  such  a  question  who 
ve  a  Society's  funds  to  fall  back  upon,  but  this  applies 
ixally  to  the  case  of  any  individual  workman  who  by 
lustry  and  frugality  has  laid  by  a  sum  of  money  on 
I  own  account ;  and  it  would  be  a  strange  inference  to 
i^w  from  this  that  industry  and  frugality  operated 
i^nst  public  policy  and  in  restraint  of  trade. 
^o  doubt  the  trade  of  an  employer  is  restrained  when 
ivkmen  decline  to  take  the  wages  which  he  is  willing 
give,  but  it  must  be  remembered  that  the  men  are 
Lders  as  well  as  the  employer,  and  it  would  be  an  odd 
^7  of  promoting  freedom  of  trade  to  hold  it  an  illegal 
-S-pose  on  their  part  to  endeavour  out  of  their  own 
^ings  to  put  themselves  in  a  better  postion  to  get  what 
^  think  a  fair  price  for  their  labour.    If  it  be  objected 
^t  the  condition  of  satisfying  the  Society  as  to  the 
'^Onnds  of  leaving  or  refusing  work  may  enable  the 
^ety  to  organize  a  strike,  it  may  be  answered  that 
•lief  under  such  circumstances  would  be  open  to  abuse, 
c^d  that  it  would  be  di£5cult  to  devise  a  better  check  on 
buae  than  the  satisfaction  of  the  body  out  of  whose 
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1869.       funds  the  relief  is  to  come^  and  that  such  a  oonditioo 
Farber      would  be  at  least  as  likely  to  prevent  strikes  as  to  came 

These  rules^  therefore,  appear  to  me  to  beunobjectioQ- 
able  in  themselves^  and  I  am  unable  to  understand  how 
they  can  be  made  to  shew  an  illegal  purpose  by  evidence 
of  what  may  have  occasionally  been  done  by  the  officer* 
of  the  Society  in  respect  of  strikes  or  any  odier 
questionable  matter. 

The  question  whether  a  Society  has  been  estaUiikd 
for  illegal  purposes  or  not  ought^  as  I  think,  with  M 
exceptions,  to  be  decided  by  the  rules  themselves,  fUck 
declare  the  objects  of  the  Society  and  speak  the  voieeet 
all  its  members.   To  explain  and  interpret  those  mkilf 
vague  general  evidence  of  what  may  be  sometimes  doo^ 
is,  I  think,  objectionable  on  principle,  being  an  explana^ 
of  written  documents  by  loose  parol  evidence  as  to  tb® 
construction  put  on  them  by  different  officers ;  and,  fix^ 
such  construction  might  vary  from  time  to  time,  ^ 
result  would  be  to  throw  the  proper  meaning  and  eff^ 
of  the  rules  into  the  utmost  uncertainty  and  confh^^'^ 
If  the  rules  are  legal  in  themselves,  it  is,  I  conceive,  *^ 
duty  of  the  officers  to  carry  them  out  legally.    The  b^ 
of  rules  may  be  abused  in  practice,  but  in  such  a  c^ 
the  abuse  is  the  fault  of  the  individual,  and  ought  not 
be  received  as  affecting   the  rules  themselves  or  t^^ 
general  purposes  of  the  Society  to  which  they  belong''^ 

I  admit  that  cases  may  arise  where  a  Society  m^ 
intentionally  be  established  for  illegal  purposes,  a^ 
may  studiously  keep  such  purposes  from  sight  whi^' 
they  carried  them  out  in  practice.  In  such  cases  par^ 
evidence  of  the  acts  and  practice  of  the  Society  m]g^^ 
be  very  important  on  the  question  arising  under  tk^ 
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iction  of  Stat.  18  &  19  Fict.  c.  63.,  whether  the        18G9. 
was  or  was  not  in  fact  established  for  an  illegal       Fabber 
:     Such  evidence  would  not  however  be  given        clob*. 
lin  or  interpret  the  rales,  but  to  shew  that  they 
fraud  and  a  sham,  and  this  ought  to  be  made 
very  clear  proof.     In  the  present  case  however 
not  appear  to  me  to  be  suggested  or  indicated 
evidence. 

rhole  of  the  evidence  relied  on  is  obtained  through 
amination  by  the  respondent's  attorney  of  the 
3s  for  the  prosecutioD,  and  chiefly  of  the  nominal 
tor.  The  rules  now  in  question  appear  to  have 
ivisM  in  April,  1866,  and  would  probably  be 
fd  shortly  afterwards ;  they  could  therefore  have 
I  operation  only  about  eight  mouths  before  the 
ting  of  the  respondent's  offence,  which  was  in 
?r,  1866,  or  January,  1867.  But  as  no  date  is 
to  in  the  evidence,  it  becomes  in  my  mind  very 
I  whether  much  of  what  is  stated  may  not  refer 
ers  occurring  before  the  revised  rules  came  into 
»n. 

irst  wituess.  Brown,  the  treasurer,  who  had  been 
trs  a  member,  says  nothing  in  his  evidence  which 
>  operate  in  any  way  against  the  Society,  but 
L  its  favour,  when  he  states  on  cross-examination 
;re  has  not  been  a  strike  in  the  district  in  his 
liich  negatives  very  strongly  the  objection  that 
iety  is  an  organization  tending  to  encourage  and 
Q  strikes.  He  denies  having  sent  money  to  men 
1  left  work  for  too  low  wages,  but  admits  having 
»ney  to  other  Societies  or  branches;  under  what 
tanoes  however  he  does  not  state,  and  is  not  asked. 
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1869.  On  re-examination  he  states  that  the  Sodety  imfom  ■« 
Farebb  ^o  restriction  on  hours  of  labour  or  prices  of  labooi.  |' 
Q^^  The  other  and  more  material  witness  is  the  prowcato^ 

who  was  president  of  the  Society,  but  had  been  aiiK» 
ber  only  since  July^  1865.     He  also  states  on  his  ow 
examination  that  the  Society  have  not  even  ducoMi 
prices  or  hours  of  labour  at  any  of  their  meetingi:  (bt 
he  fixed  his  own  price  on  his  own  labour,  and  thittkn 
has  been  no  Society's  price.     This,  as  well  as  tiieos* 
dence  of  the  former  witness,  is  conclusive  to  shet  M 
the  silence  of  the  rules  as  to  all  restrictions  on  kkovi 
an  honest  one,  and  fully  borne  out  in  practica    Hidi 
says  at  the  conclusion  of  his  evidence  that  he  ii  W 
and  has  been  for  five  months  an  employer  of  Ubitfi 
and  that  nothing  has  been  done  under  the  rules  is  Ui 
opinion  in  restraint  of  trade,  or  he  would  not  be 
member  of  it 

The  parts  relied  upon  in  his  cross-examinatioQ  9n, 
1  presume,  those  in  which  he  refers  to  the  case  d 
the  Society  interfering  between  masters  and  men  vln 
have  rules  agreed  on  between  them,  but  which  are  ut 
observed  in  practice.  In  that  case  he  says  that  under 
certain  circumstances,  not  very  intelligibly  stated,  \d 
which  imply  that  the  masters  are  to  blame, ''  the  mee 
might  be  drawn  away  from  that  shop  and  paid  l^  tke 
Society .''  Now  there  is  no  rule  whatever  having  vaj 
reference  to  this  practice.  The  witness  refers  to  d^ 
particular  time ;  nor  does  he  even  profess  to  state  wli#^ 
has  been  done ;  he  mentions  no  date,  and  merely  say^ 
what  might  be  done.  It  strikes  me  here  that  the  wi^ 
ness  may  refer  to  a  practice  under  some  former  no^^ 
vised  rules ;  for  I  observe  that  amongst  the  restrk&v 
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es  in  Hornby^  appt..  Closer  respt.  {a\  there  were  some        1869. 
It  warranted  the  interference  of  the  Society  in  cases      Faeekb 

tills  nature.    At  all  events  I  cannot  conceive  that        closb. 
idi  vagne  and  indistinct  evidence  as  this  would  be  of 
ij  moment  on  a  question  whether  the  Society  was 
teidished  for  an  illegal  purpose. 

The  remainder  of  the  evidence  of  this  witness  on  cross- 
ttBUDation  is  entirely  confined  to  strikes,  which  is  the 
lilt  of  alleged  illegality  made  in  the  case.  The  evidence 
kftis  point  also  is  all  of  the  same  vague  and  indistinct 
tee  as  that  above  noticed.  Neither  facts  nor  times, 
NT  any  particulars  are  stated ;  nor  any  thing  of  what 
nbeen  done  in  practice;  but  there  are  mere  general 
itements  as  to  what  could  or  would  or  might  be  done 
ider  certain  supposed  circumstances.  For  instance,  he 
JB  what  the  Society  would  do  in  case  of  a  strike  at 
^twnpart  if  the  branch  committee,  with  the  sanction 

tiie  executive  committee,  approved  of  it.  The  only 
mge  deserving  attention  seems  to  be  that  in  which 
(  says  that  members  of  the  Society  would  not  be 
lowed  to  go  to  places  where  there  were  strikes  if 
«j  (meaning  apparently  the  officers  of  the  Society) 
Mild  prevent  them,  and  that  they  would  give  them 
uxiey  to  prevent  them  and  send  them  to  look  for  work 
)  distant  places,  and  keep  them  there.  This  would  be 
^  objectionable  practice  if  carried  out  habitually,  but 
^i^ttiiiig  can  be  more  inconclusive  than  the  evidence  on 
^  point.  Is  it  in  point  of  fact  done  habitually  ?  or 
^^  it  done  at  all  ?  And  if  so  when  was  it  done,  and 
^  ^bat  extent  ?  And  was  it  under  the  present  or  any 
^'^'i&er  rules  ?  Upon  all  these  points  the  evidence  is 
"^Mly  unsatisfactory.     There  is  no  rule  to  sanction 

(a)  8  B.  ^  5.  175.    Hules  28  and  29. 
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1869.       such  a  practice ;  no  penalty  to  prevent  members  vbai 
^FiEEiE      ^'^^y  ^^  out  of  work  from  going  where  they  think 

Closb.       proper,  or  to  disentitle   them  to  the  allowance  the; 
might  be  otherwise  entitled  to. 

The  substance  of  the  evidence  is,  that  the  witotti 
considers  that  the  men  would  be  advised  not  to  seek 
work  at  places  where  strikes  are  on,  and  would  lie 
enabled  to  travel  to  other  places^  though  upon  the  rabi 
there  could  be  no  right  in  the  member  to  claim  or  fli 
officer  to  advance  such  monej.     Would  this  be  vn^ 
and  against  what  is  called  public  policy?    Wikd 
professing  to  know  much  of  what  is  public  polii|f  oi 
this  subject  at  the  present  time,  it  appears  to  ne  M 
it  would  in  general  be  very  good  policy  to  advise  t  mia 
to  look  for  employment  at  some  other  place  thanwhoe 
a  strike  existed^  for  in  general  the  real  cause  of  a  itriti 
arises  from  a  depressed  state  of  trade  in  the  pte 
which  makes  it  necessary  for  the  masters  to  offer  kftf 
wages  than  the  men  are  willing  to  accept ;  and  it  tttnv 
to  reason  that  such  a  place  would  afford  the  worst  pro*' 
pcct  to  a  man  out  of  work  of  getting  that  reasonah)^ 
amount  of  wages  which  every  man  would  be  desiioH^ 
of  getting. 

In  my  opinion  the  utmost  result  of  this  evidence 
would  be  to  shew  that  the  officers  of  the  Society  ci^* 
some  occasions  pursued  in  regard  to  strikes  a  course  ^' 
conduct  which  was  fairly  questionable,  but  I  oonsid^ 
that  this  and  all  the  other  evidence  wholly  fails  ^ 
establish  either  that  the  rules  shew  an  illegal  purpo^ 
or  that  the  Society  was  established  for  any  such  puqios^-^ 
and  consequently  I  think  that  the  Society  is  entitled  ^^ 
the  full  benefits  intended  to  be  conferred  by  the  tl^ 
section  of  stat.  18  &  19  Vict  c,  63.    The  summary  reio^* 
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lies  intended  to  be  conferred  are  of  vital  importance  to        1869. 
ftudi  Societies  as  the  present;  and  the  Act  being  of      pabbbr 
a  remedial  and  beneficial  nature  ought  to  receive  a 
Ubenl  construction.     It  is  also  a  well  established  prin- 
ciple that  illegality  ought  always  to  be  distinctly  proved^ 
and  not  left  to  speculation  and  presumption.     And  I 
Wj  farther  observe,  that  unreasonable  provisions  in 
iMtnint  of  trade  are  in  general,  to  use  the  words  of 
Atfnoii  J.  in  delivering  the  judgment  of  the  Exchequer 
flbDber  in  Price  v.  Green  (a),  "  only  void,  and  not 
Apl.^'     On  this  ground  also  I  think  that  the  prin- 
cqile  acted  upon  in  Hornby^  appt.,  Closer  respt.  (6),  ought 
Bot  to  be  extended  to  a  case  in  which  the  Friendly 
Societies  Act  does  not  plainly  require  it,  as  in  my  judg- 
neat  it  does  not  here.    I  think  that  it  would  be  a  very 
kanh  and  unwarrantable  construction  of  the  Act  to 
Ud  that  this  Society  was  established  for  illegal  pur- 
poses under  the  circumstances  stated  in  the  present 
case,  and  therefore  I  think  that  the  determination  of 
tbe  justices  should  be  reversed. 

The   CouBT    being    equally    divided,    the    appeal 
flopped  (c). 

W  16  3f.  4-  W.  346. 353.  (b)  S  B.  ^  S.  175. 

W  See  The  Trades  Unions  Funds  Protection  Act,  32  &  33  Vict,  c,  61. 
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Wednesday, 
Jttfi«9th. 

22  #  23  Vict, 
c.  17. «.  2. 
Recognizance, 
Indictable 
offence* 
Privilege  of 
Parliament, 
Motion  far 
mandamus. 


Ex  parte  Wason. 

1.  When  a  charge  or  complaint  is  made  before  a  manitata  tbit 
any  person  has  committed  an  offence  specified  in  stat.  SfiftttFiA 
c.  17.  8.  2.t  and  he  refuses  to  commit  or  to  bail  the  j^erson  ehaiged,  W 
b  bound  to  take  the  recognisance  of  the  prosecutor  if  the  infcoylifli 
discloses  an  indictable  offence;  and  this  Court  will,  bymleoritf' 
damns,  require  him  to  do  so :  aliter,  if  it  does  not.    Therefolr^ 

2.  Where  the  offence  charged  was  of  a  conspiracy  by  three  jfB*^ 
two  of  whom  were  members  of  the  House  of  Loras,  to  deeoii  At 
Hoiise  and  prevent  the  prayer  of  a  petition  presented  by  the  jnKttf 
being  granted,  by  making  statements  in  the  House  which  thgyh^j^ 
be  false,  the  magistrate  was  right  in  refusing  to  take  the  ledfiM 
of  the  prosecutor. 

3.  A  motion  for  a  mandamus  cannot  be  made  by  an  aififftii 
person  unless  he  be  a  member  of  the  bar. 

DiGfi  V  fVASON,  in  person,  moved  for  a  rule  ciIBi| 
upon  Robert  Philip  Tyrwkitt,  Esq.,  a  magistntev 
the  Metropolitan  Police  Court,  held  at  Crreat  ifc^ 
borough  Street,  in  the  county  of  Middlesex^  to  shew  ci8« 
why  he  should  not  receive  an  information  and  take  tto 
recognizance  of  the  applicant,  under  stat.  22  ft  23  T^ 
c.  17.  9.  2.,  to  prefer  an  indictment  at  the  OU  Btakf 
against  Earl  RusseU,  Lord  Chelmsford  and  the  I^ 
Chief  Baron. 

The  affidavit  of  the  applicant  set  out  the  informatHA 
which  alleged  that  on  the  5th  February ,  1867,  he  g*'* 
to  Earl  Russell  a  petition  from  himself  to  the  Hontto 
Lords,  which  Earl  Russell  had  previously  promised  to 
present ;  that  the  petition  distinctly  charged  the  h^ 
Chief  Baron  with  having,  when  Queen's  counsel,  toU  t 
wilful  and  deliberate  falsehood  to  a  committee  of  tk 
House  of  Commons,  sitting  as  a  judicial  tribunal;  9si 
prayed  for  an  inquiry  into  the  charges  contained  id  it» 
and  that,  if  found  true,  the  law  which  declared  tbt 
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[ges  might  be  removed  by  addresses  from  both  Houses        1869. 

Parliament  might  be  put  into  operation ;    that  Earl       £x  parte 

Wabox. 


H  Lord  Chelmsford  and  the  Lord  Chief  Baron 
srented  the  course  of  justice  and  injured  and  pre- 
liced  the  deponent  by  making  statements  which  they 
ew  were  not  true^  in  order  to  prevent  the  prayer  of 
I  petition  for  enquiry  being  granted,  and  they  made 
flw  statements  after  conferring  tc^ether ;  that  Earl 
htM,  Lord  C/ielmsfard  and  the  Lord  Chief  Baron  did, 
iieen  the  5th  and  13th  February,  1867,  conspire  and 
{IM  together  to  prevent  the  course  of  justice  and  to 
gore  and  prejudice  the  deponent ;  that  the  conspiracy 
>  prevent  the  course  of  justice  consisted  in  the  fact  that 
M  Russell,  Lord  Chelmsford  and  the  Lord  Chief  Baron 
poed  to  make  statements  which  they  knew  were  not 
IB  in  order  to  prevent  the  prayer  of  the  deponent's 
Mition  for  inquiry  being  granted;  that  the  conspiracy 
tinjare  and  prejudice  the  deponent  consisted  in  the 
ct  that  Earl  Russell,  Lord  Chelmsford  and  the  Lord 
hief  Baron  agreed  to  deceive  the  House  of  Lords  by 
Ktbg  that  the  charge  of  falsehood  contained  in  his 
A^xm  was  false,  and  that  he  was  a  calumniator,  whereas 
ley  knew  that  the  charge  of  falsehood  committed  by 
e  Lord  Chief  Baron,  when  Queen's  counsel,  was  per- 
cdy  true. 

The  magistrate  adjourned  for  the  purpose  of  taking 
ft  recognizance  of  the  applicant,  but  at  the  adjoum- 
snt  refused  to  take  it,  on  the  ground  that  the  informa- 
D  did  not  charge  an  indictable  offence. 
Btat.  22  &  23  Vtci.  c.  17.  s.  1.  enacts,  ''  No  bill 
indictment  for  any  of  the  offences  following;  viz. 
ijuiy,  subornation  of  perjury,  conspiracy,  &c.  shall 
presented  to  or  found  by  any  grand  jury,  unless  the 
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1869. 


Ex  parte 
Wasom. 


proseoator  or  other  person  presentiDg  such  indictment 
has  been  bound  by  recognizance  to  prosecute  or  give 
evidence  against  the  person  accused  of  such  oSenoe,'' 

&C. 

Sect.  2  enacts^  '^  That  where  any  chai^  or  compluDt 
shall  be  made  before  any  one  or  more  of  Her  Hajesty't 
justices  of  the  peace  that  any  person  has  committed  asj 
of  the  offences  aforesaid  within  the  jurisdiction  of  nek 
justice^  and  such  justice  shall  refuse  to  commit  or  to 
bail  the  person  charged  with  such  offence  to  be  bied 
for  the  same^  then  in  case  the  prosecutor  shall  doie 
to  prefer  an  indictment  respecting  the  said  offcM^it 
shall  be  lawful  for  the  said  justice  and  he  is  kerdby 
required  to  take  the  recognizance  of  such  prosecatorto 
prosecute  the  said  charge  or  complaint,  and  to  traosflol^ 
such  recognizance,  information,  and  depositions,  if  asji 
to  the  Court  in  which  such  indictment  ought  to  be  pt^ 
ferred,  in  the  same  manner  as  such  justice  would  bs^ 
done  in  case  he  had  committed  the  person  charged  to  ^^ 
tried  for  such  offence." 


tL.- 


Riffby  Wason^  in  support  of  the  application. — 
This  is  a  legal  right  or  duty  for  which  there  is  no  s 
legal  remedy,  and  therefore  the  Court  will  grant  a 
damns ;   Tapping  an  Mandamus^  p.  18.    \^CockImni  C 
You  are  a  member  of  the  Bar,  otherwise  the  practice 
the  Court  would  preclude  your  making  a  motion  for 
mandamus  in  person.]      The  words  of  stat.  22  & 
Vict,  c,  17.  ».  2.  are,  ^'  it  shall  be  lawful  for  the  sai-- 
justice  and  he  is  hereby  required  to  take  the 
nizance."     [^Blackhum  J.    The  question  is,  whether 
information  states  an  indictable  conspiracy.]    Sect  2  d 
not  require  an  information  in  writing.     [Blackbfum 


•^J 


Of 

p»C  J. 

Wared. 
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However  there  was  one  in  writing,  and  we  must  look  to        1869. 

_  •  

that.  Cockbum  C.  J.  A  member  of  Parliament  is  not  -^^  ^^^^ 
amenable  for  what  he  does  in  Parliament.]  The  matter 
charged  took  place  out  of  Parliament.  \_Blackburn  J. 
A  person  reading  the  information  would  suppose  that 
it  took  place  in  Parliament,  and  therefore  you  should 
negative  that.]  The  Chief  Baron  is  not  a  peer  of  Par- 
liament. In  Archb,  Plead,  and  Ev,  in  Criminal  Cases^ 
p.  75, 12th  ed.,  it  is  said,  ''A  conspiracy  is  an  agreement 
between  two  or  more  persons — ...  2.  Wrongfully  to 
injure  or  prejudice  a  third  person,  &c.  4.  To  do  any 
act  with  intent  to  pervert  the  course  of  justice.^'  [Cock- 
bum  C.  J.     That  is,  in  the  administration  of  justice.] 

CocKBURN  C.  J.      If  the  matter  brought   before  a 

magistrate  is  cognizable  by  the  criminal  law,  and  con- 

stitntes  an  offence  for  which  an  indictment  could  be 

preferred,  he  has  no  discretion,  but  must  receive  the 

infbrmation  and  take  the  recognizance  of  the  prosecutor 

»nd  transmit  them  to  the  Court  in  which  the  indictment 

^^ght  to  be  tried,  and  if  he  declines  to  do  so  it  becomes 

our  duty,  ex  debito  justitise,  to  grant  a  rule  or  issue  a 

^^Hdamns  commanding  him  to  do  those  acts.     But,  if 

^^  prosecutor  does  not  establish  a  charge  before  the 

"^^gistrate  on  which  an  indictment  could  be  preferred, 

^  hns  a  discretion,  and  we  ought  not  to  controul  him 

'^  the  exercise  of  it.     Therefore  the  question  is,  whether 

^^  charge  made  by  the  applicant  could  properly  form 

^■^^  Subject  of  an  indictment. 

^he  information  states  that  Mr.   P^ason  had  given 

^  ^rl  Russell  a  petition  to  be  presented  to  the  House 

^  liords,  which  charged  the  Lord  Chief  Baron  with 

"^▼iug  told  a  wilful  and  deliberate  falsehood,  the  object 

^OL.  X.  2   Q  B.    &   8, 
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1869.        of  the  petition  being  that  the  Lord  Chief  Baron  might 
^^    ^^^      be  removed  from  his  judicial  office  upon  an  addren  to 
Wasow.       ^jjg  Crown  by  both  Houses  of  Parliament,  and  prooeeA* 
to  charge  that  Earl  Rtusell,  Lord  Chelmsford  and  tb^ 
Lord  Chief  Baron  conspired  together  to  "  prevent  tk*^ 
course  of  justice  and  to  injure  and  prejudice  the  dep^^' 
nent**  by  agreeing  to  deceive  the  House  of  Lords  ira^ 
make  statements  which  they  knew  to  be  untrue, 
much   as  these  statements  are  alleged  to  have  bec?^ 
made  in  order  to  prevent  the  prayer  of  the  petitio' 
being  granted,  and  they  could  not  have  had  that 
unless  they  were  made  by  members  of  the  House 
Lords,  in  the  House,  the  fair  and  legitimate  ii 
is,  that  the  alleged  conspiracy  was  a  conspiracy  to  mal^ 
the  statements  in  the  House  of  Lords. 

I  think  that  the  magistrate,  looking  to  the  whok 
this  information,  was  warranted  in  coming  to  the  ooi 
elusion  that  what  Mr.  fVason  charged  and  proposed 
make  the  subject  of  an    indictment  was  that  the 
three  persons  conspired  together  to  deceive  the  Hon: 
of  Lords  by  statements  to  be  made  in  the  House 
Lords  for  the  purpose  of  frustrating  his  petition, 
am   of  opinion   that   such   an    indictment   could  n« 
be  maintained.     It  is  clear  that  statements  made 
members  of  Parliament  in  either  House,  though 
true  to  their  knowledge  and  militating  against  pnbl^^ 
interests,  or  injurious  to  individuals,  cannot  be  ma^^ 
the  foundation  of  civil  or  criminal  proceedings.    Ther^^* 
fore  the  conspiracy,  assuming  it  to  exist,  to  influenc^^ 
the  members  in  coming  to  a  decision  on  a  matter  pen^'* 
ing  in  Parliament  could  not  be  the  subject  of  an  indic^^ 
ment.     Consequently  the  magistrate  came  to  a  righ.  ^ 
conclusion  at  last,  and  we  should  not  compel  him  to  ^^ 
on  liis  first  thoughts. 


^ 
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Blackburn  J.     Under  stat.  22  &  28  Vici.  c.  17.  s.  2.,        1869. 
friiere  a  charge  or  complaint  of  one  of  the  offences  men-      Ez  parte 
tioned  in  sect.  1,  among  which  is  conspiracy^  is  made 
before  a  justice  of  the  peace,  he  has  no  discretion^  but 
is  bound  to  take  the  recognizance  of  the  prosecutor^  and 
if  lie  refused  we  should  grant  a  rule  or  issue  a  man- 
d&miiis  to  compel  him  to  do  so.     Though  at  first  the 
magistrate  thought  that  he  ought  to  receive  the  infor- 
nuition,  on  reflection  he  came  to  the  conclusion  that  no 
cltarge  of  an  indictable  offence  was  preferred,  and,  if  the 
charge  was  not  one  for  which  an  indictment  would  lie, 
he  ^as  right. 

The  question,  therefore,  is,  whether  the  information 
charged  an  indictable  offence.  I  agree  with  my  Lord 
M  to  what  the  substance  of  the  information  is.  And 
^  members  of  either  House  of  Parliament  are  not 
*>)Aeuable  to  the  Courts  of  justice  for  statements  made 
^  them  in  the  House.  This  privilege  was  necessary  for 
^he  freedom  of  the  members  in  the  time  of  Charles  L, 
uiotigh  not  so  material  now.  Therefore  an  indictment 
^^  not  lie  for  making  such  statements,  even  if  false  to  the 
^owledge  of  those  who  made  them,  and  made  for  the 
P^'poee  of  injuring  third  persons,  nor  will  t  lie  for  a 
^^^^^piracy  or  agreement  among  members  of  Parliament 
^d  other  persons  that  such  statements  should  be  made. 

I^iiSH  J.  The  only  question  is,  whether  the  informa- 
I^^U  laid  by  Mr.  fVason  amounts  to  a  charge  of  an 
^^Vstable  offence.  If  it  does,  the  magistrate  would  be 
^^^^  to  take  his  recognizance.  I  agree  that  the  con- 
"P^itcy  chaiged  is  a  conspiracy  to  deceive  the  House  of 
*^ri8  by  persons  in  their  capacity  of  members  of  the 
^<)>oae  and  by  making  false  statements  in  the  House  to 
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frustrate  the  petition  presented  by  Mr.  IVason.    Ani 
we  ought  not  to  allow  it  to  be  doubted  that  the  conduct 
of  members  in  either   House  of  Parliament,  and  the? 
motives  by  which  they  are  actuated  in  their  dehberatious^ 
cannot  be  inquired  into  in  any  proceedings  in  a  Court  ol 
justice. 


Hayes  J.    Mr.  IVason  says  that  he  uses  what  too 
place  in  Parliament  for  the   purpose  of  proving  w 
took  place  out  of  it.   If  that  could  be  done,  any  mem 
of  Parliament,  from  the  youngest  to  the  Prime  Ministe 
would  be  liable  to  be  cited  in  the  Courts  for  what  tb 
said  or  did  in  Parliament  injurious  to  an  individual 

Rule 


Saturday, 
June  12th. 

1  #  2  JT.  4. 
C.  41.  88.  1. 13. 
Special  con- 
stab/e8. 
Appointment. 
Order  on 
treasurer  for 
payment. 
Certiorari, 


The    Queen    against    Lord    Newbobough   ar^  ^^ 
others,  Justices  of  the  County  of  CARNARVOr-^^  ^ 


on 


Special  constables  were  appointed  by  the  justices  of  a  county,  but 
by  precept  in  writing  as  directed  by  stat.  1  &  2  JF.  4.  c.  41.  s.  1.    A 
Petty  Sessions  of  one  of  the  Petty  Sessional  divisions  of  the  cona 
after  the  ordinary  business  was  concluded,  the  justices  sat  for  the  p 
pose  of  auditing  the  accounts  of  the  expenses  of  the  special  oonstftt^ 
who  had  serred  within  that  division,  and  made  an  order  on  the  treasa 
to  pay  a  certain  amount,  of  which  the  items  were  specified.    The 
surer  paid  the  amount,  and  his  accounts,  including  this  payment,  w 
allowed  by  the  Quarter  Sessions. 

1.  The  Court  refused  to  grant  a  certiorari  to  remove  the  order 
either  of  the  following  grounds :  ^ 

(1).  That  the  special  constables  had  not  been  properly  appoint^ 

under  stat.  1  &  2  fF.  4.  c.  41.  *.  1. 
(2).  That  the  order  for  payment  of  the  expenses  of  the  speci* 

constables  did  not  shew  that  the  justices  had  jurisdiction  ^^ 

make  it 
(3).  That  the  order  was  not  made  at  a  Special  Session  held  i*^ 

that  purpose,  as  ducted  by  stat.  1  &  2  fr:  4.  c.  41.  t,  13.    Bot, 
Held, 

2.  That  though  the  order  was  good  on  the  face  of  it,  and  the  treasnrff 
was  l)ound  to  pay  the  amount ; 

3.  It  was  bad,  because  not  made  at  a  Special  Session  held  for  tbst 
purpose. 
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Easter  Term, 

Poland  obtained  a  rule,  calling  upon  Lord  Neto- 

^^^mgh^  Charles  Miliary  and  John  Dicken    irhitehead, 

qirs.,  three  justices  of  the  county  of  Carnarvon^  to 

^^%fv  cause  why  a  writ  of  certiorari  should  not  issue 

r»emove  an  order  made  by  them,  whereby  the  trea- 
rex  of  the  county  was  ordered  to  pay  the  sura  of 
i  1*.  Sd.y  being  the  amount  of  certain  allowances  to, 
cl  expenses  incurred  in  respect  of,  special  constables. 
On  the  4th  November,  1868,  two  inspectors  in  the 
laxity  police  force  made  oath  before  justices  for  the 
Lxnty  acting  in  and  for  the  Petty  Sessional  division 

J^llhelif  that  tumult  or  breach  of  the  peace  was 
eljr  to  occur  during  the  ensuing  elections  of  members 

I^arliament  for  the  county  and  borough  respectively. 
^  t:he  7th,  several  persons  who  had  molested  a  canvas- 
es party  were  summoned  before  justices  of  the  peace 
tilie  Petty  Sessional  division  of  Carnarvon  for  obstruct- 
S  and  resisting  the  police,  and  were  bound  over  to 
^p  the  peace.  The  justices  then  determined  that 
®  chief  constable  of  the  county  should  appoint  special 
e^^^tables  for  the  diflFerent  parts  of  the  county.  He 
'^'HBupon  instructed  the  superintendent  of  police  to 
"^liare  a  list  of  persons  willing  to  serve  as  special  con- 
•^^les  in  each  division  of  the  county  to  be  laid  before 

"Meeting  of  the  justices  for  the  respective  divisions. 
*"  *^^  lists  were  prepared  and  submitted  to  the  justices, 
^d  persons  were  appointed  and  sworn  in  for  the 
'^Spective  divisions,  and  a  list  of  the  persons  appointed 
^M  signed  by  the  justices  then  present.  The  special 
^Dstables  subsequently  acted ;  and  on  the  5th  December^ 
^t  au  ordinary  Petty  Session  for  the  Carnarvon  Petty 
Sessional  division  of  the  county,  the  defendants,  who 
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1869.        were  justices  of  the  county,  always  acting  in  and  for  thii 
The  QuEBH    division,  after  the  business  of  the  ordinary  Petty  SewioM 
j^        had  been  concluded  sat  for  the  purpose  of  auditing  ibe 
l^Kw.        accounts  of  the  expenses  of  the  special  oonstaUeB  who 
andothen.    had  been  appointed  for  and  had  served  within  that 
division.     At  this  sitting  they  made  and  signed  tb^ 
order  as  follows : — 

^'  County  and  Borough  Election^  1868. 
•'To  Merionethshire  Constabulary,  16  men,  15i  17*.  4^" 
[Then  followed  various  items.] 
"  To  the  treasurer  of  the  county.     Pay  the  abo^ 

95/.  1*.  Sd.'' 

(Signed)    *'  Newborovgh. 

''  Charles  Miliar. 

*'  J.  D.  Whitehead-'' 

No  notice  had  been  given  of  a  Special  Session  to  ^^ 
held  for  the  purpose  of  ordering  the  payment  of  3^/ 
allowances  to  or  expenses  of  special  constables.     ^*^® 
amount  mentioned  in  the  order  was  subsequently  p^^ 
by  the  treasurer,  and  the  allowances  were  distribi**^^^ 
among  the  persons  entitled. 

On  the  26th  December  the  chief  constable  for    '^^ 
county  published  an  account  of  disbursements  in  resj>^^^ 
of  the  expenses  of  special  constables  in  the  differ^^^^ 
divisions  of  the  county  at  the  county  and  borot^^^ 
elections,  for  which  he  had  received  cheques  from    ^ 
treasurer  of  the  county.    At  the  Quarter  Sessions 
the  county  held  on  the  7th  January,  1869,  two 
payers  of  the  county,  one  of  whom  was  the 
applicant,  objected  to  this  payment  being  allowed 
the  accounts  of  the  treasurer ;  but  it  was  allowed 
the  Court. 

The  grounds  upon  which  the  rule  was  obtuned  wer' 
First.  That  the  special  constables  were  not  properl 
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^pointed  under  stat.  1  &  2  ^.  4.  c.  41.  s.  1.  Secondly^ 
At  the  order  for  payment  of  the  special  constables  was 
'^  made  at  a  Special  Session  held  for  that  purpose  as 
irected  by  sect  13.  Thirdly^  that  the  order  was  bad 
1  form  for  not  stating  the  facts  which  gave  the  justices 
orisdiction  to  make  it  (a). 

Stat  1  &  2  ^.  4.  c.  41.  8.  1.  enacts,  ''That  in  all 
1868  where  it  shall  be  made  to  appear  to  any  two  or 
lore  justices  of  the  peace  of  any  county^  &c.  upon  the 
ith.  of  any  credible  witness^  that  any  tumult^  riot,  or 
lony  has  taken  place  or  may  be  reasonably  apprehended 

any  parish^  township,  or  place  situate  within  the 
^aion  or  limits  for  which  the  said  respective  justices 
cuvUy  act  and  such  justices  shall  be  of  opinion  that 
^  ordinary  officers  appointed  for  preserving  the  peace 
^  dot  sufficient  for  the  preservation  of  the  peace^  and 

*  the  protection  of  the  inhabitants  and  the  security 
tlie  property  in  any  such  parish,  township,  or  place 
aforesaid,  then  and  in  every  such  case  such  justices, 
Hny  two  or  more  justices  acting  for  the  same  division 

limits,  are  hereby  authorized  to  nominate  and  appoint, 
^  precept  in  writing  under  their  hands,  so  many  as  they 
^^  think  fit  of  the  householders  or  other  persons 

*  •  •  residing  in  such  parish,  township,  or  place  as  afore- 
^,  or  in  the  neighbourhood  thereof,  to  act  as  special 
f)iutables,''  &c.  (&). 

Sect.  13  enacts, ''  That  the  justices  of  the  peace  acting 
or  the  division  or  limits  within  which  any  such  special 
diutables  shall  have  been  called  out  to  serve  at  a  Special 

(a)  This  was  one  of  twelve  motions  which  Poland  was  instructed  to 
ikei.    The  Court  granted  a  rule  nisi  in  this,  and  suspended  operation 
ider  the  others  until  this  had  been  determined. 
{h)  By  stat.  5  &  6  ^.  4.  <7.  43.  5.  1 .  all  persons  willing  to  act  as  special 
BftAbles  may  be  appointed  and  act  as  such. 
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Session  to  be  held  for  that  purpose^  or  the  major  \^ 
of  the  justices   at   such   Special    Session^  are  hereby 
empowered  to  order  from  time  to  time  such  reasonitf^ 
allowances  for  their  trouble^  loss  of  time^  and  expensed 
to  be  paid  to  such  special  constables  who  shall  hiTC  «o 
served  or  be  then  serving,  as  to  the  said  justices  or  such 
major  part  of  them  shall  seem  proper ;  ....  and  tta^e 
said  justices  so  ordering  ....  shall  make  every  ord^* 
for  the  payment  of  such  allowances  and  expenses  upon 
the  treasurer  of  such  county,  &c.,  who  is  hereby  required 
to  pay  the  same  out  of  any  public  money  which  shaM 
then  be  in  his  hands,  and  the  said  treasurer  shall  1>^ 
allowed  all  such  payments  in  his  accounts  -"  &c 

Maule   and    Mclntyre    shewed    cause. —  The  Coa.^ 
will  not  review  the  decision  of  justices  in  appointim^S 
special  constables  on  information  upon  oath  given 
the  police  authorities,   nor  inquire   whether  the 
visions  of  stat.  1  &  2  ^.  4.  c.  41.  have  been  observ^^^ 
in  their  appointment.     [Lush  J.  We  must  take  it  th-^^ 
the  special  constables  were  properly  appointed,  as  we:^^ 
as  that  the  justices  had  power  to  appoint  them.] 

The  order  for  the  payment  of  the  special  constabl^^^ 
was  valid.     As   to  the   form    of  the  order,  it  is  ii^^ 
same  as  if  sect.  13  gave  instructions  to  the  treasur^^^ 
to  pay  the  allowances  and  expenses  certified  by  tk 
justices.      [^Lush  J.      But  sect.    13   requires  a  spcci 
Session  to   be    held    "  for  that    purpose*' ;    in  other" 
statutes  those  words  are  left  out.]     The  section  do^=' 
not  say  that  the  justices  are  to  be  convened.    Whe 
the  order  was  made  the  business  of  the  Petty  Sessio- 
was  concluded,  and  the  justices  were  sitting  for  tf«i- 
purpose  of  auditing  the  accounts.     [Poland^  contra. 


XXXIL   VICTORIA.  591 

re  is  a  difference  between  a  Petty  and  Special  Ses-  1869. 

;  in  the  latter  case  a  notice  must   be   given  to  xhe  Quesm 

7  justice  residing  in  the  Petty  Sessional  division.]  j^^ 

th  J.     Without  notice  a  matter  comes  on  as  ordi-  „^^^r«o 

BOROUGH, 

business.     Hayes  J.    When  a  matter  is  to  be  done     ^^  others. 

Special  Session^  the  justices  cannot  of  their  own 
i  motion  enter  upon  it^  but  after  reasonable  notice^ 
:h  notice  is  to  be  served  personally,  or  given  in 
isual  manner.]  The  special  constables  have  acted 
been  paid  :  also  the  order  of  the  justices  for  paying 

1  has  been  acted  upon,  and  the  money  has  been 
»  so  that  the  maxim  Quod  fieri  non  debet  factum 
^  applies.  Also,  by  stat.  12  G,  2.  c.  29.  s.  9.,  the 
r  of  the  Quarter  Sessions  discharging  the  treasurer 
»  be  deemed  a  good  and  sufficient  release  in  any 
rt  of  law  or  equity  to  all  intents  and  purposes 
tsoever. — The  Court  then  called  upon 

oland,  in  support  of  the  rule. — The  special  con- 
ies should  have  been  appointed  by  precept  in  writing 
-r  the  hands  of  the  justices,  and  there  should  have 
an  information  on  oath  that  tumult  or  riot  was 
>nably  apprehended. 

le  order  for  payment  of  the  special  constables 
it  to  shew  on  the  face  of  it  the  facts  giving  the 
cea  jurisdiction.  Further  it  was  illegal,  not  being 
e  at  a  Special  Session  held  for  the  purpose.  The 
ir  of  determining  as  to  the  payment  of  allowances 
expenses  is  given  to  the  majority  of  the  justices  of 
^etty  Sessional  division  assembled  in  Special  Session. 
fh  J.     Is  not  this  order  a  legal  voucher  within  stat. 

2  W.  4.  c.  41.  s.  13?]  No;  being  void  it  is  no 
e  than  a  blank  piece  of  paper.  All  the  proceedings 
n,  on  an  illegal  order  arc  illegal.     The   payment  of 
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1860         ^^^  money  by  the  treasurer  was  iil^al :  he  should  b^ 

refused  to  pay  it  unless  he  was  ordered  to  do  »  by  tki* 

T.  Court,  as  in  Reg.  ▼.  Bullion  (a).     [Hayes  J.    HsTe  DOft> 

New-  the  ratepayers  a  right  to  bring  the  question  before  tb^ 
aod others.  Quarter  Sessions?]  It  is  one  of  the  complaints mad^ 
at  the  present  day  that  there  is  no  means  of  bringioS 
such  questions  as  these  before  the  Quarter  Sesnon^- 
\^Lush  J.  Where  the  county  treasurer  is  ordered  bj 
the  Quarter  Sessions  to  pay  a  bill,  e.  g.,  a  builder's  biU 
for  repairing  the  county  gaol^  his  is  merely  the  hand  t^ 
pay  over  the  money.]  The  present  rule  is  moved  for  i» 
order  to  obtain  a  declaration  of  the  Court  that  the  order 
of  the  justices  is  invalid. 

Lush  J.  It  would  be  a  bad  precedent  and  lead  to 
mischievous  consequences  if  we  made  this  rule  abaoluti^ 
on  either  of  the  grounds  stated. 

As  to  the  alleged  irregularity  in  the  appointment  ^* 
the  special  constables,  owing  to  which  it  is  said  all  ti^^ 
proceedings  were  void,  and   consequently  the  perso^* 
who  acted  as  special  constables  committed  illegal  ac?^^ 
I  am  far  from  holding  that,  if  the  affidavits  did  not  0^ 
so  far  as  to  shew  that  tumult  or  riot  was  reasonat^'7 
apprehended,  the  appointment  of  the  special  constabl^^ 
would  be  void  so  as  to  imperil  their  acts.     But  it     ^ 
clear  that  there  was  an  information  on  oath  that  tumi^'' 
and  breach  of  the  peace  were  likely  to  occur ;  on  tk 
information  the  justices  acted,  and,  whether  the  s 
constables   were  appointed   by  precept  in  writing 
not,  they  took  upon  themselves  the  office  under  tl^  ^ 
appointment  of  the  justices. 

But  the  main  question  is,  whether  the  order  of  ju^"" 
tiecs  or  payment  of  the  allowances  and  expenses  is  vali(9  ^ 

(a)  13  Q.  B.  592. 
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to  the  form  of  the  order,  though  it  is  not  necessary 
express  an  opinion,  I  think  that  stat.  1  &  2  fV.  4. 
tl.  #.  13.  does  not  contemplate  such  a  formal  order  as 
nade  in  a  contentious  proceeding ;  therefore  a  mere 
ection  to  the  treasurer  of  the  county  to  pay  a  certain 
Q  of  money  for  the  given  purpose  is  sufficient.  But 
appears  that  the  order  was  not  made  at  a  Special 
ision  as  directed  by  sect.  13,  and  therefore  was 
alid,  and  could  not  have  been  upheld  if  steps  had 
sn  taken  to  set  it  aside  before  it  had  been  acted  upon. 
e  reason  for  giving  the  power  in  question  to  the  jus- 
38  ''  at  a  Special  Session  to  be  held  for  that  purpose" 
that  a  notification  should  be  given  to  all  the  justices 
the  Petty  Sessional  division^  and  so  every  justice  may 
^e  an  opportunity  of  attending  when  the  order  is  made, 
e  order  however  has  been  acted  on ;  it  was  made  in 
cember,  and  the  money  was  paid  almost  immediately 
i  distributed  among  the  special  constables  for  whose 
^efit  the  allowance  was  made.  Also  the  accounts  of 
'  treasurer  were  brought  before  the  Quarter  Sessions 
d  allowed.  The  treasurer  was  justified  in  paying  the 
>iiey  upon  the  order^  which  was  good  upon  the  face  of 
'<  and  by  stat.  12  Cr.  2.  e.  29.  s.  9.  the  allowance  of 
^  accounts  of  the  treasurer  by  the  Quarter  Sessions 
ciiges  him  absolutely,  and  their  allowance  cannot  be 
'^oned  in  a  Court  of  law.  The  granting  of  a  certio- 
H  is  a  matter  in  the  discretion  of  the  Court,  and  we 
'Cht  not  to  interfere  at  this  stage.  If  the  order  is 
lately  void  the  applicant  will  not  be  in  a  worse 
^tion  by  reason  of  our  refusing  to  quash  it ;  it  cannot 
•  set  up  to  justify  an  illegal  payment. 
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Saturday, 
May  22nd. 

Railway  and 
Canal  Traffic 
Act,  1854, 
17  #  18  Vict. 
e.  31.  *.  7. 
Passenger's 

fecial  con- 
tract. 

Divisible  con- 
tract* 


ZuNz    against    The    South    Eastern   Railway 

Company. 

The  plaintiff  took  a  through  ticket  from  the  Chnriny  Cross  8tttk»«' 
the  defendants,  the  S.  E.  R.  Company,  to  Paris:  the  ticket  ▼«  in  th»« 
coupons:   1,  from  London  to  Dover  ;  2,  from  Dorer  to  Calaii;  Si^"* 
Calais  to  Paris,    His  luggage  consisted  of  a  portmanteau  and  hit  ^ 
which  were  registered  ^through  to  Paris,  Upon  the  ticket  was  printed  ti* 
following  condition :  "  The  S.  E.  R.  Company  is  not  responaoulefof  jj*  • 
or  detention  of  or  injury  to  luggage  of  the  passenger  travelling  ^^ 
through  ticket  except  while  the  passenger  is  traveUing  hj  lie  &.  S-Jj' 
Company's  trains  or  boats."    The  portmanteau  was  lost  on  the  joolW 
between  Calais  and  Paris.    In  an  action  for  the  loss,  ^^ 

1.  Held,  that  The  RaUway  and  Canal  Traffic  Act,  18^4,  17&  18  r^ 
\  31.,  only  applied  to  the  traffic  of  the  Company  on  their  own  line,  •^ 


therefore  the  defendants  were  at  liberty  to  make  the  special  oool 
contained  in  the  ticket.  ^ 

2.  Semble,  per  Cockhnm  C.  J.,  that  the  contract  by  the  defend^J 
was  to  carry  the  plaintiff  and  his  luggage  the  whole  distance  from  ioif^* 
to  Paris. 

'^PHE  first  count  was,  for  not  safely  carrying  goc^ 
from  London  to  Paris  and  there  delivering  th^ 
to  the  plaintiff.     Second  count,  for  not  delivering  gocr^ 
to  the  plaintiff.     Alleging  special  damage. 

Plea,  that  the  promises  respectively  were  made  a^ 
the  goods  respectively  were  delivered  by  the  plaints 
to  the  defendants,  and  were  received  by  them,  to  B 
carried  under  special  contracts  between  the  plaintiff  ar:= 
the  defendants,  and  subject  to  certain  just  and  reaso::3i 
able  conditions  contained  in  the-  contracts  respective— 
and  set  out  in  the  through  tickets  respectively  taken  K 
the  plaintiff  from  the  defendants,  one  of  which  conditio^ 
in  each  case  was  that  the  defendants  would  not  B 
responsible  for  loss  or  detention  of  or  injury  to  tt 
luggage  of  the  plaintiff  travelling  by  the  through  ticte'^ 
except  while  the  plaintiff  should  be  travelling  by  tfc> 
defendants'  trains  or  boats,  and  in  the  latter  case  onH^ 
when  the  plaintiff  should  comply  with  the  byelaws  aJ*^ 
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regulations  of  the  defendants,  and  in  n9  <^8e  for  luggage        1869. 
of  greater  value  than  6/.,  and  that  the  losses  and  breaches         ^unb 
in   the  declaration  alleged  were  respectively  losses  and        sooth 
breaches  which  did  not  occur  while  the   plaintiflF  was       r^^™* 
travelling  by  the  defendants'  trains  or  boats  within  the     Company. 
I      meaning  of  the  conditions. 
Issue. 

On  the  trial,  before  Cockbum  C.  J.,  at  the  London 
Sittings  after  Hilary  Term,  1868,  it  appeared  that  the 
plaintiff  took  a  first  class  through  ticket,  at  the  Charing 
Orou  Station    of  the   defendants,   as   a  passenger  to 
Paris.     The   ticket    was    one  of  the   ordinary  series 
w  book   coupons :     1.    From    London    to    Dover.     2. 
^ra  Dover  to  Calais,     3.  From  Calais  to  Paris.     In 
^  book  of  coupons  were  printed  the  following  con- 
ditions : — "  The   South   Eastern    Railway  Company  is 
^ot  responsible  for  loss  or  detention  of  or  injury  to 
^Dggage  of  the   passenger  travelling  by  this   through 
'^cket  except  while  the  passenger  is  travelling  by  The 
^uth  Eastern  Railway  Company*^  trains  and  boats,  and 
^  this  latter  case  only  when  the  passenger  complies 
^*th  the  byelaws  and  regulations  of  the  Company,  and 
^  ^o  case  for  luggage  of  greater  value  than  6/. 

T'he  South  Eastern  Railway  Company  incurs  no 

"^•poiisibility  of  any  kind  beyond  what  arises  in  con- 

^^tion  with  its  own  trains  and  boats  in  consequence 

■     passengers  being  '  booked^  to  travel  over  the  railways 

^*  other  Companies,  such  through  booking  being  only 

^  the  convenience  of  the  passenger.     Nor  will  The 

^^^h  Eastern  Railway  Company  be  responsible  for  the 

**^D«  or  boats,  whether  of  this  or  the  other  Companies 

^^  whose  lines  this  ticket  extends,  being  delayed  or 

^^t  meeting  the  trains  in  correspondence,  nor  for  any 

^Bsequences  that  may  result  to  a  passenger  thereby." 
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The  plaintiff's  luggage  consisted  ci  a  portmaQteKami 
hat  box,  which  were  registered  through  to  Parity  sni 
he  paid  Ss.  for  excess  in  weight.    They  were  ddivenA 
by  the  defendants  to  Tlie  London^  Chatham  and  Ikwr 
Railway  Company y  and  conveyed  by  one  of  their  steana--^ 
boats  to  Calais.      The  portmanteau  was  lost  on  tii^ 
Great  Northern  Railway  of  France  between  CoMm 
Paris. 

The  jury  found  a  verdict  for  the  plaintiff,  leave  beia 
reserved  to  enter  the  verdict  for  the  defendants. 

In  Easter  Term  following.  Field  obtained  a  role 
accordingly,  on  the  ground  that  the  Company  was 
responsible  for  any  loss  which  occurred  in  France. 

The  Railway  and  Canal  Traffic  Act,  1854,  17  ft  1 
Vict.  c.  81.  s.  1.,  enacts,  *'  The  word  '  traffic'  shall  indm 
not  only  passengers,   and  their  luggage,   and 
animals,   and  other  things  conveyed  by  any  rail 
Company  or  canal  Company,  or  railway  and  canal  Coi 
pany,  but  also  carriages,  wa^^ns,  trucks,  boats, 
vehicles  of  every  description  adapted  for  ronning 
passing  on  the  railway  or  canal  of  any  such  Company 

Sect.  2.    **  Every  railway  Company,  canal  Compan 
and  railway  and  canal  Company,  shall,  according  to  th 
respective  powers,  afford  all  reasonable  facilities  for 
receiving  and  forwarding  and  delivering  of  traffic  n 
and  from  the  several  railways  and  canals  belonging 
or  worked  by  such  Companies  respectively,  &c." 

Sect.  7.  "  Every  such  Company  as  aforesaid  shall 
liable  for  the  loss  of  or  for  any  injury  done  to  any 
horses,  cattle,   or  other  animals,  or  to  any  articled 
goods,  or  things,  in  the  receiving,  forwarding,  or  deUf^* 
ing  thereof,  occasioned  by  the  neglect  or  default  of  socfc 
Company  or  its  servants,  notwithstanding  any  notice^ 
condition,  or  declaration  made  and  given  by  such  Com- 
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pany  contrary  thereto,  or  in  anywise  limiting  such 
liability;  every  such  notice,  condition,  or  declaration 
being  hereby  declared  to  be  null  and  void:  Provided 
always  that  nothing  herein  contained  shall  be  construed 
to  prevent  the  said  Companies  from  making  such  con- 
ditions with  respect  to  the  receiving,  forwarding,  and 
delivering  of  any  of  the  said  animals,  articles,  goods, 
or  things,  as  shall  be  adjudged  by  the  Court  or  Judge 
before  whom  any  question  relating  thereto  shall  be 
tried  to  be  just  and  reasonable :  .  .  .  .  Provided 
>Iso^  that  no  special  contract  between  such  Company 
*nd  any  other  parties  respecting  the  receiving,  forward- 
^&>  or  delivering  of  any  animals,  articles,  goods,  or 
things  as  aforesaid  shall  be  binding  upon  or  affect  any 
•'ich  party,  unless  the  same  be  signed  by  him  or  by  the 
P^J'aon  delivering  such  animals,  articles,  goods,  or  things 
'^^pectively  for  carriage.^' 
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-ft*  James^  Baker  Greene  and  Macrae  Moir  shewed 

^^ae.— Stat.  17  &  18  Vict.  c.  81.  s.  7.,  which  makes 

^^  Company  liable  for  the  loss  of  "  any  articles,  goods 

^^   things,'*  notwithstanding  a  notice  to  the  contrary, 

H^plies  to  passengers'  luggage  which  the  passenger  does 

^ot  ](eep  under  his  own  controul  but  is  taken  possession 

^  ty  the  Company  to  be  carried.     By  the  interpreta- 

*oxi  clause,  sect.  1,  the  word  "  traffic*'  includes,  among 

^ther  things,  *'  passengers,  and  their  luggage,'*  which 

^^'^'8  that  the  Legislature  intended  the  statute  to  apply 

^   passengers'  luggage  as  well  as  to  goods.     [Lush  J. 

^-'^^  interpretation  clause  has  special  reference  to  sect.  2, 

^*Uoh  is  the  chief  enacting  clause.     Mellor  J.     The 

^Px'^ssions  in  sect.  2  are  "  the  receiving  and  forwarding 

^d  delivering  of  traffic"  :  was  not  this  a  "  forwarding" 

^  the  plaintiff's  portmanteau  by  the  defendants  ?]     The 
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defendants  contracted  to  deliver  it  in  Paris,  and  fo^ 
warded  it  by  the  French  railway  Company.  In  SUfoaT^ 
V.  The  London  and  North  Western  Raihoay  Compangif/J 
it  was  held  that  stat.  17  &  18  Vict  c.  81.  did  no* 
apply  to  an  excursion  train  for  which  tickets  wer« 
issued  at  a  reduced  rate,  one  of  the  conditions  beinfl 
*'  Luggage  under  60  lbs  free  at  passenger's  own  risk, 
but  Pollock  C.  B.  said,  p.^  139,  "  If  indeed  the  que 
tioii  were,  whether  at  common  law  a  carrier  is  unc 
the  same  responsibility  in  respect  of  passengers'  h 
gage  as  in  respect  of  goods,  I  should  think  he  is  mp^ 
The  case  of  Richards  v.  The  London,  Brighton,  am^^ 
South  Coast  Railway  Company  (A)  has  been  dted 
support  of  that  proposition.  But  I  am  not  convinced 
that  case.  The  attention  of  the  Court  of  Common 
^as  not  drawn  to  the  distinction  which  exists, 
although  a  passage  has  been  cited  from  Story  on 
ments  [§  499]  to  the  same  effect,  I  retain  the  opinii 
that  a  carrier  undertakes  no  responsibility  in  respect 
the  luggage  of  a  passenger  beyond  that  which  he  und^** 
takes  in  respect  of  the  passenger  himsel£''  In  AlirvSj^^ 
V.  The  Great  Western  Railway  Company  (c)  it  w^^* 
held  that  a  condition  declaring  that  their  responsibilitf^ 
in  respect  of  goods  destined  for  places  beyond  tl 
limits  of  the  Company's  railway  should  cease  wl 
the  goods  had  been  delivered  over  to  another  carri^^^ 
for  further  conveyance,  was  just  and  reasonabU 
[Cockbum  C.  J.  The  difficulty  here  is  that  the  1( 
of  the  plaintiff's  portmanteau  did  not  occur  by  Urn- 
negligence  or  default  of  the  defendants^  but  of  anothe 
Company  whose  servants  the  defendants  cannot  coi 
troul.     Alellor  J.   The  defendants  cannot  refuse  to 


(a)  Sff.^C.  135.  {h)  7  a  B.  830. 

(e)  15  C.  R  N.  8.  582. 


XXXn.  VICTORIA. 


599 


on  their  own  ]me  upon  reasonable  terms ;  but  could  tbey 
^  saed  if  thej  refused  to  issue  a  through  ticket?] 
Though  they  are  not  bound  under  the  penalty  of  an 
•ction  to  carry  beyond  their  own  line,  they  can  make 
»  contract  for  that  purpose  with  other  Companies.  The 
plaintiff  could  not  sue  the  French  Company^  as  he  has  no 
contract  with  them*  But  the  defeudants,  having  adopted 
tha.t  Company  as  their  agents,  have  their  remedy  against 
th«m.    The  object  of  stat  17  &  18  Vict.  c.  81.,  as  appears 

™m  sect.  2,  was  to  facilitate  the  forwarding  and  deliver- 

• 

^S  of  traffic  upon  railways  as  a  continuous  line  of  com- 
n^'Uiication.  The  words  of  sect.  7  are  general,  applying 
to  all  cases  of  loss  of  or  injury  to  goods  occasioned  by 
*"^  Company.  [Cockburn  C.  J.  The  section  is  most 
<50nfu8ed  (a).  Do  its  provisions  apply  where  there  is  no 
^"gation  on  the  Company  to  carry  ?]  In  Aldridge  v. 
^^  Great  Western  Railway  Company  (A)  it  was  not 
*^ge«ted  on  behalf  of  the  Company  that  the  section 
^**  so  limited.  It  regulates  contracts  made  by  the 
P^Wio  with  railway  Companies  for  the  carriage  of  goods, 
"*^  tie  public  have  no  knowledge  of  the  amount  of 
^'^troul  which  a  railway  Company  have  over  the  whole 
^*  the  line  on  which  they  contract  to  carry.  Great 
"^^^Uvenience  therefore  would  result  from  holding  that 
'^^^ay  Companies  are  bound  by  the  provisions  of  sect.  7 
®^*y  %o  far  as  their  own  line  extends. 

-"^he  contract  made  by  the  defendants  with  the  plain- 

tifr 

_    '^as  an  entire  contract  to  carry  to  Paris,     In  The 

^of  Western  Railway  Company  v.  Blae^  in  error  (c), 
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(\^^  See  per  Lord  Campbell  in  Peek  v.  T%e  North  Staffordshire  Railway 
^^^•••pajiy,  E.  B.^E.958,  984,  per  Blackburn  J.  in  8.  C,  in  D.  P.,  10 /T. 
^-  473. 607,  and  per  Lord  Wenslevdale,  Id,  p.  575. 
^*)  15  a  B.  iV.  &  582.  ^  (c)  7  H.iN.  987. 
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Cockbum  C.  J.  said,  pp.  991-2,  <'  It  has  been  tc^ 
that  where  a  railway  Company  enters  into  a  ocmtnc!^ 
for  the  conveyance  of  goods  to  a  distance  extendin^s 
not  merely  over  their  own  line,  bnt  over  the  wbok 
some  portion  of  any  other  line  of  railway  with  wKd* 
it  is  connected,  the  Company  so  contracting  is  liabl 
not  only  for  the  loss  of  the  goods  upon  their  own 
but  also  in  respect  of  the  loss  of  the  goods  upon  dBt" 
line  not  their  own.     I  think  that  position  obtaiiM  ■- 
the  case  of  passengers.     If  a  railway  Company  ch< 
to  contract  to  carry  passengers  not  only  over  their  oi 
line,  but  also  over  the  line  of  another  Company,  eith< 
in  whole  or  in  part,  the  Company  so  contracting  ii 
all  the  liability  which  would  attach  to  them  if  th^; 
had  contracted  solely  to  carry  over  their  own  lines—' 
[Cockbum  C.  J.    In  that  case  there  was  not  an  expi 
condition  limiting  the  liability  of  the  Company  to  wlm^* 
might  happen  on  their  own  line.]     In  The 


Sfc,  of  the   Bristol  and  Exeter  Railway  v.   Collins  { 
where  goods  were  received  at  the  Bath  Station  of 
Great  fVestem  Railway   Company  to  be  forwarded 
Torquay  J  and  the  line  of  that  Company  ended  at  Bris^' 
at  which  place  the  defendants'  line  began.  Lord  On^ 
worth  said,  p.  234,  *'  I  think  that  the  contract  to  car 
the  goods  to  Torquay  station  was  one  imdivided  con 
between  Collins  and  The  Great  Western  Railway 
pany.     This  would  certainly  be  so  if  the  contract  is  n 
varied  by  the  10th  condition  from  what  wonld  be  i 
ordinary  import  The  case  of  Muschamp  v.  The  Lancast^ 
and  Preston  Junction  Railway  Company  (i),  followed 
several  other  cases,  establishes  this  to  be  the  duty  pric^^^ 
facie  undertaken  by  a  railway  Company  receiving  goc^^^ 


(a)  7  H.  L.  C.  194. 


(b)  8  AT.  #  fT.  421. 
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fc>  be  forwarded  to  any  place^  whether  situate  on  or  off 
tfce  line  of  that  Compan/s  railway."  Those  cases  were 
before  The  Railway  and  Canal  Traffic  Act,  1854  Tra- 
veUers  by  the  defendants'  line  will  be  under  a  peculiar 
diaad  vantage  if  the  defendants  are  not  responsible  for 
f^e  loss  of  luggage  beyond  their  own  line,  for  when  it 
18  registered  at  Charing  Cross  the  passenger  cannot  get 
P^^Baession  of  it  before  his  arrival  in  Paris, 

fVirther,  the  plaintiff  should  not  be  held  to  have  had 
^M^tioe  of  the  condition  on  the  ticket.  Under  ordinary 
^"f^nimstances  he  gets  his  ticket  only  just  before  starting 
Ott  his  journey ;  it  consists  of  three  coupons  of  printed 
Joatter  in  small  type,  among  which  is  the  condition  in 
q^ieation.  [^Cochbum  C.  J.  The  question  whether  the 
pluntdff  had  actual  notice  of  the  existence  of  the  con- 
ditiou  was  not  raised  at  the  triaL] 


1860. 


ZUHB 
T. 

South 

£a8T£RII 

Railway 
CompaDy. 


-^feW  and  Meadows  White^  in  support  of  the  rule. — 

**^©     plaintiff's   portmanteau   and    hat   box   were  not 

foods''  delivered  to  be  carried  within  stat.  17  &  18  Vict. 

^'  ^^^  «.  7.9  which  does  not  apply  to  passengers  or  pas- 

^^^^T^*  luggage;  Stewart  v.    The  London  and  North 

^^^ern  Railway  Company  (a). 

Stat  17  &  18  Vict  c.  81.  s.  7.  applies  only  to  the 
^^^iving,  forwarding,  and  delivering  of  traffic  by  a 
^*^^ay  Company  on  its  own  line,  and  not  to  traffic 

'^ied  on  lines  over  which  the  Company  has  no  con- 
^^^*  The  defendants  having  no  oontroul  over  the 
^*^c  beyond  Dover,  are  not  bound  by  law  to  carry 
^Otid  that  place.     [They  cited  Branley  v.  The  South 


'^^iern  Railway  Company  (A).] 


(fl)  7  IT.  L.  a  194. 


{b)  12  a  B.  N.  S.  03. 
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Further,  the  contract  made  by  the  defisndanteiitk 
the  plaintiff  is  divisible ;  Baxendale  ▼.  The  Great  EtuUn^ 
Railway  Company ^  pi.  1,  in  the  Exchequer  Chamber(a)  ^ 
it  is,  first,  a  contract  on  their  own  behalf  to  carry 
plaintiff  and  his  portmanteau  and  hat  box  to  Dover^  Vk 
secondly,  a  contract,  as  agents  of  the  French  Eaflwiu 
Company,  to  carry  them  to  Paris.  The  plaintiff  therefo; 
has  a  remedy  for  the  loss  of  his  portmanteau  agai 
that  Company,  or  against  the  defendants  if  they  had  n 
authority  from  the  French  Company  to  make  the 
tract  with  him. 


,.v*^ 


CocKBURN  C.  J.     It  is  unnecessary  to  decide  wheth 
the  contract  with  the  Company  was  a  contract  bindii— ^ 
them  to  convey  the  plaintiff  and  his  luggage  the  wh 
distance  from  London  to  Paris,  or  what  extent  of 
although  I  am  strongly  disposed  to  think  that  it 
contract  by  which  the  defendants  contracted  on  th 
own  behalf  to  convey  the  plaintiff  to  the  extent  of  tb 
line,  and  as  agents  for  the  other  two  Companies 
convey  him  on  the  sea  passage,  and  on  the  land  jouriL 
from  Calais  to  Paris, 

The  special  contract  is  set  out  on  the  face  of  t 
ticket,  and  however  hard  it  may  appear  to  hold  tb 
a  passenger  is  bound  by  terms  and  conditions  priu 
in  small  type  upon  a  ticket,  which  he  only  gets,  it  m 
be,  in  the  hurry  of  arriving  at  a  railway  station,  aft^^ 
he  has  paid  his  fare,  and  when  he  supposes  he  has  ms^ 
a  contract  binding  upon  the  Company  to  convey  him; 
subject  to  usual  conditions,  to  the  place  of  his  des- 
tination, it  has  been  settled  by  decided  cases  that  k 
must  be  presumed  to  know  the  contents  of  the  ticket 

(a)  Ante,  p.  212. 
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and    is  bound  by  them.     The  defendants,  whether  con- 
tracting for  themselves,  or  for  themselves  and  the  other 
two  Companies  whose  aid  is  required  in  order  to  com- 
plete   the  conveyance,  have  placed  upon  the  ticket  a 
restriction  on  their  responsibility  for  loss  of  lug- 
viz.,  by  the  negligence  of  their  own  servants,  and 
'^oile  the  passenger  is  travelling  by  their  own  trains 
and    boats.     Therefore,  unless  the  law  prevents  them 
annexing  that  condition  to  the  contract  which  they 
with  the  plaintiff^  he  is  out  of  Court ;    for   the 
1^>«B  of  his  portmanteau  did  not  occur  through  the  neg- 
"Sence  of  the  defendants  or  their  servants,  but  through 
that  of  the  servants  of  the  French  Company.     By  the 
S^Ueral  law  there  is  nothing  to  prevent  a  Company 
I'X>m    restraining   their  liability  by   such   a   condition 
^hen  conveying  beyond  the  limits  of  their  own  line. 
^^^    only  ground  upon  which  it  can  be  said  that  the 
^^ifendants  have  no  right  so  to  restrain  their  liability  is 
that  The  Railway  and  Canal  Traffic  Act,  1854,  17  &  18 
*^^.  c.  31.  8,  7.  prohibits  them  from  so  doing.     The 
*^***ple  question  therefore  is,  whether  this  enactment 
applies  to  the  present   case.      I  am   undoubtedly  of 
^P^^ion  that  it  does  not.     The  whole  scope  and  inten- 
^^  of  the  Legislature  is  indicated  by  the  2nd  section, 
*^^oh  imposes   on  Companies  the   duty  of  affording 
^*1  reasonable  facilities  for  the  receiving  and  forward- 
^^    and  delivering  of  traffic  upon  and  from  the  several 
^^^'Ways  and  canals  belonging  to  or  worked  by  such 
^^^^panies  respectively."    The  language  of  sect.  7,  on 
■^cjh  the  plaintiff  is  obliged  to  rely,  declaring   the 
.    ^ility  of  Companies  for  loss  or  injury  "  in  the  receiv- 
^&»  forwarding,  or  delivering,"  corresponds  exactly  with 
^^^  of  sect.  2,  and  must  mean,  as  in  sect.  2,  when  they 
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are  carrying  on  their  own  line.   Beading  the  7th  section 
by  the  light  of  the  2nd,  the  liability  imposed  by  it  i» 
limited  and  made  coextensive  with  the  duty  imposed  by 
the  2nd.     Therefore  there  is  nothing  to  prevent  Coia- 
panies   which   contract   to   carry,   for    instance,  froc^ 
London  to  the  north  of  Scotland^  and  pass  over  railway* 
which   do   not   belong   to  them,   from   limiting  thei' 
liability  to  their  own  line.     If  inconvenience  or  mi 
chief  arises  from  such  restrictions,  it  is  for  the  Legi 
lature  to  interfere. 


Mellok  J.     I  also  think  that  it  is  not  necessary  to 
determine  whether  this  was  one  contract  made  by  tlie 
defendants   with   the  plaintiff  to   carry   him  and  ki^ 
luggage  the  whole  way  to  Paris,  or  a  contract  to  carry 
him  to  Dover,  and  a  farther  contract  as  agents  of  tbe 
other  Companies  that  they  would  carry  him  by  sea  aJ^^ 
land  to  Paris.     For  I  am  of  opinion  that  stat.  17  &  ^^ 
Vict  c.  31.  has  no  effect  on  the  sea  passage  or  the  p9^ 
sage  from  Calais  to  Paris.    Therefore,  when  the  defera^' 
ants  profess  to  carry  persons  from  London  to  Paris,  tta^^ 
are  at  liberty  to  stipulate  that  they  will  not  be  resp^^**' 
sible  for  the  loss  of  passengers'  luggage  beyond  tha^*^ 
own  line.     Such  a  condition  is  reasonable.     The  e 
of  stat  17  &  18  Vict,  c.  31.  is  that,  railway  Compara-^ 
having  powers  conferred  upon  them  which  in  a  ce 
sense  create  a  monopoly,  care  is  taken  to  insure  tb  ^ 
making  a  proper  use  of  those  powers,  and  their  affordi  ' 
proper  advantages  to  the  public.     It  enforces  the 
formance  of  those  duties  so  far  as  the  working  of  th 
own  line  is  concerned,  but  does  not  interfere  in  res 
of  what  happens  on  other  lines.     I  agree  with  my  Ixf 
that  there  may  be  a  right  to  make  such  a  stipulation 
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present  with  reference  to  a  land  journey  throughout        1869. 
bmd  and  Scotland.  zms 

V. 

SOITH 

IT8H  J.  Assuming  that  this  is  such  an  entire  contract      ^^ailwa" 
contended  for  by  the  plaintiff,  it  contains  a  condition      Company. 
the  defendants  will  not  be  responsible  for  the  loss 
iggage  except  while  the  passenger  is  travelling  on 

*  own  line.    It  is  contended  that  stat.  17  &  18  Vict 

•  S.7.  renders  such  a  condition  invalid.  But  I  am 
*ly  of  opinion  that  the  contract  in  the  present  case 
it  governed  by  that  statute.  The  2nd  section  im* 
8  upon  railway  Companies  the  duty  of  affording  "  all 
enable  facilities  for  the  receiving  and  forwarding 
delivering  of  traffic  upon  and  from  the  several  rail- 
1^^  belonging  to  or  worked  by  them ;  the  7th  section 
ipplemental  to  it,  and  says  that  a  Company  shall  not 
up  conditions  which  would  neutralise  the  obligation 
upon  them  by  sect.  2.  But  that  obligation  is  one  as 
le  conveyance  upon  their  own  line.  Therefore  the 
tidants  were  at  liberty  to  make  any  contract  and 
:Me  any  conditions  as  to  the  plaintiff  ^s  luggage  when 
Led  beyond  their  own  line. 

Iates  J.  concurred. 

Rule  absolute. 
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[Fridaif,  CoMMiNGS  against  Heard. 

June  2dth.] 

Action  for  Declaration  containing  the  ordinary  money  counts.    Plea,  c*^?*^ 

^^^     ''  to  145A  3*.  Irf.,  parcel  of  the  money  claimed,  that  the  plaintiff  0Qg!»]J'* 

jy^^  to  be  admitted  to  allege  that  at  the  commencement  of  the  ioit  ^ 

Refertnce  and    *^*°  ^^®  *^™  °^  ^^*^'  ^'  ^^'  ^*®  ^^^  *°  respect  of  the  causes  of  i«**^ 
award,  because  after  the  accruing  of  the  causes  of  action,  and  before  the  ^"^ 

EstonoeL  *  dispute  arose  between  toe  plaintiff  and  the  defendant  as  to  bow  B»^ 

^^^  was  due  from  the  defendant  to  the  plaintiff  in  respect  of  the  <*?*'?  ^ 

action,  and  thereupon  by  agreement  between  them  before  the  suit  ^\ 
referred  the  question  of  how  mudi  was  due  to  the  award  of  W,  W.*^  ^ 
agreed  to  be  bound  by  his  award  as  to  such  amount;  and  that  '^  v,  *1 
made  his  award  in  wntine  of  and  concerning  the  premises  so  wferT«<* 
him,  and  thereby  awardra  that  the  amount  due  in  respect  of  the  cft**^ 
of  action  was  145/.  3s,  Id,     Held  good,  though  pleaded  by  way  ^ 
estoppel 

nj^'HE  declaration  claimed  a  sum  of  money  for  wo^*^ 
and  labour,  with  the  ordinary  money  counts. 
Fourth  plea.  Except  as  to  14?5/.  3*.  Irf.,  parcel  of  t*^^ 
money  claimed,   that  the   plaintiff   ought    not  to     ^^ 
admitted  to  claim  or  allege  that  at  the  commencem^^ 
of  this  suit  any  more  than  the  sum  of  1452.  is.%  ^ 
was  due  from  the  defendant  to  the  plaintiff  in  resp^"^ 
of  the  causes  of  action,  because  after  the  accruing    ^^ 
the   causes  of  action  and  before  this  suit  a  dispu. 
arose  between   the  plaintiff  and  the  defendant  as 


1   I 


m 


hu 


how  much  was  due  from  the  defendant  to  the  plaints  ^ 


in  respect  of  the  causes  of  action,  and  thereupon, 
agreement  made  between  them  before  this  suit,  th^"^ 
referred  the  question  of  how  much  was  due  from  iit^ 
defendant  to  the  plaintiff  in  respect  of  the  causes 
action  to  the  award  of  9F.  H\,  and  agreed  to  be  boun-^* 
by  his  award  as  to  such  amount ;  that  afterwards,  aa  ^ 
before  this  suit,   fV,  W.^  having  taken   upon  himseX^ 
the  burthen  of  the  arbitration,  and  having  heard  an< 
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sidered  all  that  the    plaintiff   and   the  defendant        1869. 
lectively  had  to  allege,  and  all  the  evidence  which     Cummiiiob 
T  had  to  produce  relating  to  the  premises  so  referred,       Hiabd. 
[e  his  award  in  writing  of  and  concerning  the  pre- 
ss so  referred  to  him,  and  thereby  awarded  that  the 
innt  due  from  the  defendant  to  the  plaintiff  in  respect 
lie  causes  of  action  was  145/.  35.  \d. 
demurrer,  and  joinder. 

lie  demurrer  was  argued,  June  24 :  before  Lush  and 
rxs  JJ. 

XnMtiti  for  the  plaintiff. — The  plea  is  bad,  there  being 
dilation  of  payment  or  of  satisfaction  of  the  award. 
41len  V.  Milner  {a)  an  award  was  pleaded  in  bar  of 
action,  aud  the  plea  was  held  bad.  Here  the  award 
leaded  by  way  of  estoppel ;  but  that  does  not  pre- 
b  the  case  from  being  an  authority  for  the  plaintiff. 
award  is  not  to  be  put  on  the  same  footing  as  the 
pnent  of  an  ordinary  Court,  which  proceeds  in 
tos.  If  the  plea  were  held  to  be  good,  the  plaintiff 
Id  have  no  means  of  impeaching  the  validity  of  the 
rd^  for  the  production  of  it  would  support  the  plea. 
•A  J.  Would  the  plea  be  good  if  it  had  alleged 
tuent  of  the  amount  awarded  ?]  Yes,  on  the  same 
ing  as  a  plea  of  statement  of  accounts  with  an 
Sation  of  payment  would  be  good,  because  there 
Id  be  accord  and  satisfaction ;  this  plea  shews  accord 
not  satisfaction ;  Graham  v.  Gibson  (&).  The  award 
i  not  operate  as  an  extinguishment  of  the  cause  of 
On ;  Ford  ▼.  Beech,  in  error  (c). 

(a)2a#J.47;  2  Tyr.  113. 

(*)  4  Exck.  768.  (c)  IIQ.B.  852. 
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1869.  Jelf^  for  the  defendant. — ^The  plea  is  only  pleaded  to 

CoMMXffos  ^^®  excess  over  and  above  the  sum  awarded  by  th^ 
Hbabd.  arbitrator,  and  this  distinguishes  the  present  case  ftoU^ 
Alien  V.  Alilner  (a).  The  award  is  the  judgment  of  tb® 
domestic  forum  constituted  by  the  parties,  and  is  eqniv^' 
lent  to  the  judgment  of  a  Court,  which  is  final ;  note  tO 
The  Duchess  of  Kingston's  Case,  2  Smith  L.  C.  721, 6tt» 
ed.  The  plaintiff  is  not  precluded  from  disputing  tli^ 
validity  of  the  award,  for  he  may  reply  matter  impead*-- 
ing  it.  Unless  the  award  can  be  impeached  it  is 
answer  as  to  the  amount  to  which  it  is  pleaded ;  Whii 
head  v.  Tattersall  {b) ;  a  fortiori  it  is  conclusive  wh^"** 
pleaded  as  an  estoppel;  and  in  Gascoyne  v.  Edwards {^f 
a  plea  of  arbitrament  was  held  good,  though  it  did  u^^^ 
allege  performance.  The  nearest  case  to  the  present  ^ 
Parkes  v.  Smith  (rf),  where  the  award  was  treated  a»  • 
bar.  If  it  were  not  so  a  party  who  had  an  award  '^ 
his  favour  but  for  less  than  the  amount  claimed  mi^^'^ 
resort  to  an  action  and  claim  the  whole  amount  as  ^ 
the  award  had  been  abortive.  \^Hayes  J.  The  arbitra'fc^ 
may  have  awarded  a  sum  payable  on  a  future  day  whi^^ 

_         m 

has  not  arrived  at  the  time  of  action  brought]  If  tl"** 
were  the  only  plea  the  plaintiff  might  sign  judgment  *^ 
default  for  the  sum  not  pleaded  to. 


Anstie,  in   replyi — Either  the  plea   pleads 
and  does  not  meet  the  cause  of  action,  or,  if  it 
to  be  an  answer  to  the  cause  of  action,  it  waives 
estoppel.      [He  cited  Newall  v.  ElUat  {e).     [Lusk 

(a)  2  C.  #  J:  47  ;  2  Tyr.  113.  (A)  I  A,  f  K  4<JI. 

(r)  1  r.  4-  J.  19.  (rf)  15  Q.  B.  297. 

(f)  1  H.  (J  C.  797. 


Heibd. 
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Would  not  an  award  made  by  a  Master  of  the  Court  1869. 
under  a  compulsory  reference  in  pursuance  of  The  Commimob 
Common  Law  Procedure  Act,  1854,  17  &  18  Vict. 
c  125.,  that  the  plaintiff  had  no  claim  be  conclusive  ?] 
Fn  SaU  v.  Flocklon,  m  error  (a),  a  plea  setting  forth  an 
igreemeut  that  the  action  and  causes  of  action  should 
)e  settled  and  satisfied  by  it,  was  held  bad  for  not 
hewing  that  it  was  accepted  in  satisfaction.  Parkes 
•  Smith  (b)  is  an  authority  against  the  defendant ; 
^here  the  award  is  that  a  sum  is  justly  due,  nothing 
i^rther  remains  to  be  done. 

Cur.  adv.  vult. 

^une  25th.     The  following  judgments  were  delivered. 

I^usH  J.  (After  stating  the  declaration  and  fourth 
**ca.)  It  is  to  be  observed  that  the  plea  does  not  profess 
^  be  an  answer  to  the  whole  claim  of  the  plaintiff,  but 
'^ly  to  the  excess  over  and  above  the  amount  awarded. 
^^  question  is  whether  the  plaintiff  is  precluded  by 
^Q  award  from  alleging  that  more  is  due  to  him  from 
^^  defendant.  I  am  of  opinion  that  he  is,  and  that  the 
^^rd  is  binding  between  the  parties  as  to  all  matters 
^hich  it  professes  to  decide. 

The  contention  for  the  plaintiff  was  that  an  award  is 
^^tiogoishable  from  a  judgment,  which,  it  is  admitted, 
^Oiil^  have  bound  the  parties,  because  an  award  is  an 
^judication  made  by  a  tribunal  selected  by  the  parties, 
**^d  Hot  by  the  ordinary  tribunals  of  the  country.  But 
^^  principle  on  which  res  judicata  is  not  permitted  to  be 

'*)  \QQ,B,  1039;  affirming  the  judgment  of  the  Queen's  Bench, 
!-»  id,  380. 

^*)  15  Q.  B,  297. 


Hkabd. 
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1869.        opened  again  is  that  it  is  expedient  that  there  shodd^ 
CoMMiKGs     ^^  ^^^  ^^  litigation ;  and  I  cannot  see  any  reason  wbj 
that  principle  should  not  apply  when  parties  have  agreed 
to  refer  a  matter  to  arbitration. 

« 

It  is  not  a  new  doctrine  that  a  plea  of  arbitrament  ^ 
a  bar.     It  is  found  in  Com.  Dig.  Accord  (D.  l.)i  *^ 
several  reasons  for  it  are  given  in  the  books.    The  ca*c* 
cited  as  authorities  in  favour  of  the  plaintiff  are  reaUy 
in  favour  of  the  defendant.     AUen  v.  Mihier{a)  differ* 
from  the  present  in  most  essential  particulars :  there  * 
money  demand,  as  this  is,  was  referred  to  arbitratioi*  i 
the  arbitrator  found  a  less  sum  to  be  due  from  tbc 
defendant  than  was  claimed  by  the  plaintiff.    An  action 
being  brought  on  the  original  consideration,  the  plc*i 
unlike  the  plea  in  the  present  case,  set  up  the  award    •* 
a  bar  to  the  entire  cause  of  action,  and  was  held  b^d 
for  this  reason,  that  an  award  upon  a  money  claim  doc* 
not  alter  the  nature  of  the  original  debt.     The  amo»*"^ 
which  the  arbitrator  found  to  be  due  and  directed  to  ^ 
paid  was  for  the  original  demand.    Consequently  a  pl^ 
which  professed  to  answer  the  whole  debt,  and  admit^*^ 
that  a  part  of  it  was  due,  was  bad.     On  the  other  h»J^^ 
when  a  claim  for  unliquidated  damages  is  referred,  ^**^ 
award  which  settles  the  amount  alters  the  nature  of  ^^ 
cause  of  action,  and  so  may  be  pleaded  in  bar  to    ^  ' 
though  the  plea  on  the  face  of  it  admits  that  the  moO^^ 
was  not  paid.     In  the  case  of  Gascoyne  v.  Edwards  \P^ 
which  was  an  action  of  covenant  for  not  repairing, 
award  was  pleaded,  which  directed  that  the  defendaO 
should  pay  to  the  plaintiff  5/.  for  damages  and  put  tt' 
premises  in  repair  and  quit  them  at  a  given  peri^^^' 
The  plea,  though  it  did  not  aver  payment  of  the  U^' 

(a)  2  C.  #  J.  47 ;  2  Tyr.  113.  (6)  1  Y.  .j  J.  19. 
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was  held  to  be  good,  upon  the  ground  that  the  award        1869. 
fixing  the  amount  of  damages,  and  creating  a  debt     Commimos 
between  the  parties,  extinguished  the  original  demand       Heard. 
for  unliquidated  damages. 

If  the  plaintiff  had  brought  an  action  upon  the  award, 
the  defendant  would  have  been  precluded  from  saying 
that  the  1452.  3s.  Id.  was  not  due ;  and  I  am  at  a  loss 
to  see  why  he  is  precluded  in  this  action  from  denying 
that  more  is  due  when  the  amouut  has  been  found  by 
the  arbitrator.  It  is  elementary  knowledge  that  an 
tward,  good  on  the  face  of  it,  is  binding  upon  both 
Parties  until  it  is  set  aside.  In  the  present  case  the 
sward  professes  to  have  decided  the  whole  cause  of 
•ction.  If  the  award  is  bad  on  the  face  of  it,  that  might 
^  shewn  by  a  replication  setting  it  out.  If  it  is  bad 
'^^  some  cause  not  appearing  on  the  face  of  it  the 
defendant,  not  having  moved  to  set  it  aside,  has  lost 
"*c  opportunity  of  objecting  to  it. 

^be  plea  is  pleaded  in  an  unusual  form,  because  it  is 

I*®^ed  by  way  of  estoppel,  and  begins  in  the  ordinary 

**Di  of  such  a  plea.     But  this  is  utterly  immaterial ; 

^^  plea  is  a  bar,  and  would  not  be  more  a  bar  by  calling 
»»o. 

Hates  J.  I  agree  that  this  plea  is  good,  though 
P*®Hded  in  the  unusual  form  of  an  estoppel.  It  is  a 
P^  in  bar  and  in  substance  a  plea  to  the  merits,  being 
P**^ed,  not  to  the  whole  demand,  but  only  to  the  excess 

^T^d  the  amount  found  by  the  arbitrator.     It  is 

ah' 
^J^cted  that  it  is  bad  because  it  does  not  shew  that 

^^  amount  has  been  paid.     But  the  money  may  have 

^^  paid  to  the  plaintiff  or  into  Court ;  for  we  have 

^^  the  whole  record  before  us. 


I 


HiABD. 


612  [trinity  vacation. 

1809.  As  to  the  cases  cited.     In  JVhttelkead  ▼.  7ai<ersaII(a) 

CoMMiNOB     before  the  new  rules  of  pleading,  an  action  was  brongbt 
Ja»».       on  a  covenant  to  repair,  and  to  which  there  wasaplci 
of  non  est  factum  :  it  was  given  in  evidence  that,  be&xe 
action  brought,  there  had  been  an  agreement  to  refer 
the  amount  of  the  repairs  to  be  done,  and  Uiat  the 
referee  had  settled  it.    The  award  was  held  to  be  cob^ 
elusive  on  the  plaintiff  and  the  defendant,  and  to  entitb 
the  plaintiff  to  a  verdict  for  the  snm  which  the  refen^ 
fixed  and  no  more.     Taunton  J.  said,  p.  492:  "Tte 
award  of  an  arbitrator  concludes  the  right,  unless  y«» 
can  impeach  the  award.^'     In  Parkes  v.  Smith  (6)  thcie 
was  an  agreement  between  partners  that  one  shoold 
retire,  and  that  upon  retiring  he  should  receive  680W- 
by  instalments,  subject  to  a  provision  that  it  might  b® 
reduced  under  certain  circumstances  to  2000il ;  the  cir- 
cumstances which  called  for  the  reduction  being  1^ 
to  arbitration.     The  arbitrator  decided   that  the  fi>** 
amount  of  4800t  ought  to  be  deducted.     The  plaifltiff 
sued  for  the  6800/.,  and  the  defendant  pleaded,  ast^ 
4800/.,  the  finding  of  the  arbitrator  which  reduced  tb^ 
plaintiff's  demand  by  that  amount.     There  the  qo«*^ 
tion  was  raised  whether  the  award  was  an  estoppelf^'^ 
whether  it  was  a  bar :  being  after  the  new  rules  it  wa^ 
necessary  to  plead  the  award.  The  Court  were  of  opinio^ 
that  it  was  a  bar,  and  not  merely  an  estoppel    C^ 
ridge  J.  pointed  out  the  distinction,  p.  812 :  "  The  pri»*^ 
ciple  of  estoppel  is,  that,  whether  there  be  a  cause  of^ 
action  or  not,  the  party  cannot  allege  it.     Here  ^ 
defence  is  that  no  cause  of  action  existed/'     And  in  tltf^ 
case  there  was  no  allegation  in  the  plea  with  respect  f 
the  2000il,  which  on  the  face  of  it  remained  due;  ^ 

(a)  \A.^E.  491.  (&)  15  Q.  B.  2W. 


\ 
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that  the  present  case  is  undistinguishable  from  it  as  to 

facts.     Id  Allen  v.  Milner{a)  the  award  was  pleaded 

to  tbe  merits  in  bar,  and  the  plea  was  held  bad,  not 

because  it  was  pleaded  as  an  estoppel,  but  because  it 

left  unanswered  the  amount  which  the  arbitrator  had 

ascertained.    In  the  present  case  the  plea  is  confined 

to  the  excess,  and  does  not  profess  to  answer  what  the 

aorbitrator  has  found   to  be  due.    Therefore  though 

pleaded  by  way  of  estoppel  it  is  good,  for  pleas  are  not 

governed  by  their  beginning  or  ending,  but  by  their 

subBtance.    This  plea  contains  in  substance  a  defence  to 

the  action. 

Judgment  for  the  defendant 

(a)  2C.  #J.  47;  2  Tyr.  113. 
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COMMINQS 
▼. 

Heard. 


The  Queen  against  Diplock. 

fli^^  bolding  a  Court  for  the  election  of  coroner,  and  making  a  return  to 
tfl-^2yt  for  his  election,  the  sheriff  exercises  judicial  functions ;  and 
gf^^^ore  guo  warranto  does  not  lie  to  inquire  into  the  validity  of  votes 
23  j^  at  tne  election,  notwithstanding  stats.  7  &  8  Vict.  c.  92.  «.  10.  and 
■ll^  24  Vict,  e.  110.  s.  2.  do  not  aUc 
^^*^  after  the  dose  of  the  poll. 


low  time  for  a  scrutiny  before  the 


Wednesday, 
June  2nd. 

Coroner, 
Election. 
Quo  warranto. 
7  #  8  Vict, 
c.  92.  8.  10. 
23  #  24  Vict, 
c.  116.  «.  2. 


FORMATION  in  the  nature  of  a  quo  warranto, 

^^Blling  upon  the  defendant  to  shew  by  what  autho- 

^^  lie  exercised  the  office  of  coroner  for  the  western 

^%ion  of  the  county  of  Middlesex, 

^he  plea  contained  allegations  shewing  title  in  the 

^^^ndant  to  act  as  coroner  for  that  division.     See  ante, 

^1^-  174^,  note. 

demurrer,  on  the  ground  that  the  plea  did  not  allege 
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18G9.       that  the  defendant  was  doly  deeted  bj  a  mqoritj 

The  QuiiH     ^^^y  qualified  Toten. 

DipIock.         ^***-  "^  *  8  '^'*  ^*  ®*-  '•  ^-  '^peal*  »tat  58  C  8.  e. 

Sects.  2 — 8  contain  provisions  for  the  division  of 

ties  into  districts  for  the  purposes  of  the  Act 

Sect  9  enacts  that  the  election  of  a  coroner  for 

district  shall  be  held  within  the  district,  and  the 

shall  be  by  a  majority  of  persons  residing  within  it  d 

qualified  to  vote. 

Sect.  10  enacts,  *'  That  from  and  after  the  division 

any  counties  as  aforesaid  into  coroners  districts,  u 

every  election  to  be  made  of  any  coroner  or  coroners 

any  county  the  sheriff  of  the  county  where  such 

shall  be  made  shall  hold  a  Court  for  the  same  election      <^^ 

some  convenient  place  within  the  district  for  which  t^^b^ 

election  of  coroner  shall  take  place,  on  some  day  to 

by  him  appointed,  which  day  shall  not  be  less  than 

days  nor  more  than  fourteen  days  after  the  receipt  of  t 

writ  de  coronatorc  eligendo  and  in  case  the  said  electi^^'^ 

be  not  then  determined  upon  the  view,  with  the  co: 

of  the  electors  there  present,  but  that  a  poll  shall 

demanded  for   determination    thereof,  then  the 

sheriff,  or  in  his  absence   his   under  sheriff,  shall 

journ  the  same  Court  to  eight  of  the  clock  in  tt^^^ 

forenoon  of  the  next  day  but  one,  unless  such  n 

day  but  one  shall  be  Saturday  or  Sunday,  and  then 

the  Monday  following ;  and  the  said  sheriff,  or  in  he 

absence  the  undersheriff,  with  such  others  as  shall 

deputed  by  him  shall  then  and  there  proceed  to  take 

said  poll  in  some  public  place  or  places  by  the 

sheriff,  or  his  undersheriff  as  aforesaid  in  his  absence, 

others  appointed  for  the  taking  thereof  as  aforesaid;  ani 

such  polling  shall  continue  for  two  days  only,  for  eigh 


t 
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ws  in  each  day ;  and  no  poll  shall  be  kept  open  later        I860. 

Q  four  in  the  afternoon  of  either  of  the  said  days.^'         The  Quekn 
sects.  11  and  12,  places  are  to  be  fixed  for  taking      dip^ock. 
poll,  and  booths  to  be  erected, 
sect  13^  poll  clerks  arc  to  be  appointed  and  sworn 
I     take  the  poll  indifferently  ....  and  ''to  poll  no 
ector  who  is  not  swom^  if  required  to  be  sworn  by  the 
mdidates  or  either  of  them ;  .  .  .  .  and  every  elector, 
efbre  he  is  admitted  to  poll  at  the  same  election,  shall, 

required  by  or  on  behalf  of  any  candidate,  first  take 
^G  oath  hereinafter  mentioned ;  which  oath  the  said 
'^©riff,  by  himself  or  his  undersheriff,  or  such  sworn 
*©rk  by  him  appointed  for  taking  the  said  poll  as  afore- 
**d,  shall  have  authority  to  administer."  The  oath 
•^xnilar  to  that  prescribed  in  stat  58  G.  8.  c.  95.  s.  1.) 
^  that  the  elector  is  a  freeholder  of  the  county  and  has 
*  freehold  estate,  stating  of  what  it  consists  and  its 
^^^lation,  and  that  it  has  not  been  fraudulently  or 
^lourably  granted  to  him  on  purpose  to  qualify  him  to 
'ote  at  that  election ;  that  his  place  of  abode  is  at  • 

*^at  he  is  twenty-one  years  of  age ;  and  that  he  has  not 
^^«n  before  polled  at  that  election. 

Sy  sect  14,  any  elector  wilfully  and  falsely  taking 
•*^e  oath  incurs  the  penalties  inflicted  for  perjury. 

Sect.  16.   ^'  The  poll  clerks  shall^  at  the  close  of  the 

^Uf  inclose   and   seal  their  several  books,  and  shall 

Publicly  deliver  them,  so  inclosed  and  sealed,  to  the 

^^riff,   undersheriff,  or  sheriff  ^s  deputy  presiding  at 

*^^^  poll,  who  shall  give  a  receipt  for  the  same ;  and 

^^>^r  such  deputy  who  shall  have  received  any  such  poll 

^^ks  shall  forthwith  deliver  or  transmit  the  same,  so 

^'^osedand  sealed,  to  the  sheriff  or  his  undersheriff,  who 

^^  receive  and  keep  all  the  poll  books  unopened  until 

'^OL.  X.  2  s  B.  ^  s. 
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1869.  the  re-assembling  of  the  Court  on  the  day  next  bat  (me 
The  QnsBN  ^^^  thfe  close  of  the  poll,  unless  such  next  day  but  one 
DiPLocK.  ^^^^  ^  Sunday,  and  then  on  the  Monday  following) 
when  he^  shall  openly  break  the  seals  thereon,  and  caik 
up  the  number  of  votes  as  they  appear  on  the  lud 
several  books^  and  shall  openly  declare  the  state  of  die 
poll,  and  shall  make  proclamation  of  the  person  chon 
not  later  than  two  of  the  dock  in  the  afternoon  of  Ae 
said  day." 

By  Stat.  23  &  24  Vict  c.  116.  s.  2.  the  polling  is  ll 
continue  for  one  day  only. 


Keane  {Day  with  him),  for  the  relator. — The  ccmwff 
must  be  declared  by  the  sheriff  to  be  elected  by  a  mar 
jority  of  persons  duly  qualified  to  vote.  Stat  7  &  8  FW* 
c.  92.  8,  1.  having  repealed  stat.  58  G.  3.  c.  95.,  there  i* 
now  no  register  of  voters,  and  as  the  duration  of  tb^ 
election  has  been  reduced  from  ten  days  to  one,  and  ib^ 
declaration  of  the  state  of  the  poll  is  to  be  made  on  A0 
day  next  but  one  after  its  close,  a  scrutiny  before  <fc* 
sheriff  is  practically  impossible.  The  only  mode  of  holM 
a  scrutiny  is  by  a  quo  warranto  information,  as  was  if^ 
in  Reg,  v.  Day  (a).      [Gray,  contr^. — There  the  M^ 
were  not  in  dispute,  and  were  stated  in  a  case,  VlY^ 
which  judgment  was  given   for  the  Crown.     IaiA  #  * 
No  writ  was  issued  in  that  case.]     After  judgment  (^ 
ouster  a  new  writ  was  issued.  In  re  The  Coronenhip  ^/ 
Hemel    Hempstead  (6)  j   where  Lord    Cranwortk   sai^ 
pp.  232-3,  "  With  respect  to  the  refusal  of  a  scrutiny 
by  the  sheriff,  in  my  opinion,  according  to  the  statot^a 
there  could  not  under  the  circumstances  of  this  cas^ 
have  been  any   scrutiny.     I   only  say   this  extraja4*"' 
cially ;  but  I  do  not  see  how  the  sheriff  can  nov  i'^ 

(a)3£#B.8G9.  (h)  bIkQ.  M.^  G.TSI^ 


7. 
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complained  of  for  not  scrutinizing  the  votes,  as  he  is        1869. 

ix>imd  to  seal  up  the  books  at  the  condusion  of  the  poll,    The  Quvix 

md  obliged  to  make  the  return,  proclaiming  the  person 

diosen,  on  the  day  next  but  one  after  the  close  of  the 

poll/'    The  duties  of  coroner  under  stat.  7  &  8  Vict. 

e.  92.  are  in  no  way  judicial.     Suppose  several  persons, 

vko  were  not  qualified,  took  the  oath  which  may  be 

administered  to  the  electors,  and  by  their  vote  turned 

tte  election,  their  punishment  for  perjury  would  be  no 

vmeAj  for  the  defeated   candidate.     [Mellar  J.     In 

<*Hni  on  Caronersy  p.  27, 3rded.,  it  is  said,  *'  As  scrutiny 

■  incident  to  every  election  by  vote,  if  a  scrutiny  be 

^onauded,  upon  proper  suggestion  made,  the  sherifif 

^^t  to  grant  it,  for  the  legal  majority  cannot  be  other- 

We  ascertained.'^     By  stat  7  &  8  Vict.  c.  92.  s.  15.,  at 

^  dose  of  the  poll  the  poll  books  are  to  be  sealed  up  aad 

^▼ered  to  the  sheriff,  and,  on  opening  them,  the  only 

™%  to  be  done  is  to  cast  up  the  number  of  votes. 

[  [GfcUuTT^  C.  J.      If  a  person  who  was  not  qualified 

j[  •^dered  his  vote,  it  would   not  be  received,  or,  if  it 

^  objected  to,  he  must  make  out  his  right,  which  he 

^ht  do  by  producing  a  deed  which  gave  him  the 

'''•Kfication.] 

^^organ  Howard  appeared  for  James  WaJur,  the  third 
•«^^idate. 

^*^»\iy  {Beretfard  with  him),  for  the  defendant. — The 
^*ion  of  the  coroner  is  in  the  County  Court  upon  a 
^^^  de  ooronatore  eligendo  to  the  sheriff,  the  return  of 
'"^li  into  Chancery  is  a  judicial  Act  The  decision  of 
^^roner  on  the  question  whether  the  suitors  of  that 
^^  who  voted  had  a  right  to  vote  is  final  and  cannot 

2  s  2 
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1869.       be  questioned  in  a  quo  warranto  information.  In  2  Ip*^' 
The  Quick    I74»  ^^  is  said,  **  It  is  to  be  known,  that  the  office    ^ 
DiPLocK.     *  coroner  ever  was,  and  yet  is  eligible  in  Ml  corf'*' 
by  the  freeholders,  by  the  king's  writ  de  coronatcr*^ 
eligendo :   and   the  reason  thereof  was,  for  that  bo^^ 


the  king  and  the  country  had  a  great  interest 
benefit  in  the  due  execution  of  his  office,  and  th 
fore  the  common  law  gave  the  freeholders  of  the  conn 
to  be  electors  of  him.    And  for  the  same  reason 
antient  time  the  sheriff  called  vice-comes,  who  had 
todiam  comitatus,  was  also  eligible."  And  p.  175,  "It 
holden  in  our  books,  that  albeit  the  king  dieth,  yet 
coroner,  because  he  is  elected  by  the  freeholders  of 
county  by  writ,  and  returned  of  record  in  the  Chanccr^^j 
which  is  a  judicial  act,  remaineth."    And  1  Dy.  165 
is  cited,  where  it  is  stated  (2)  that  *'  all  patents  of 
Judges  of  the  one  Bench  and  the  other,  the  Barons 
the  Exchequer,  sheriffs,  escheators,  and  commission! 
of  oyer  and  terminer,  gaol  delivery,  and  justices  of 
peace,  are  determined  by  the  death  of  the  king 
made  them  ;  otherwise  it  is  of  coroners  who  are  cb< 
by  writ."     [Mettar  J.  read  the  form  of  the  proclamatiflp*** 
by  the  sheriff  at  the  dose  of  the  poll  and  the  rctur'** 
made  by  him  to  the  writ ;  Jervis  on  Coroners,  pp.  339-34^P» 
3rd  ed.]     Stat.  58  G.  3.  c.  95.  s.  1.,  the  first  Act  whic^ 
regulated  the   election  of  coroners,  enacted  that  th^ 
sheriff  should  "  hold  his  County  Court''  for  the  election  / 
and  the  repealing  statute,  7  &  8  Vict.  c.  92.  5. 10.,  coik 
tains  a  similar  enactment.    The  question  whether  a 
person  tendering  his  vote  was  an  elector  was  always 
decided  by  the  sheriff  then  and  there,  and  there  is  no 
trace  of  its  being  ascertained  by  a  scrutiny.    Stat  7  &  B 
Vict  c.  92. 8. 13.  provides  for  each  vote  being  scmtinised 
as  it  is  tendered. 
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Keane^  in  reply. — Lord  Coke^  2  Inst  175,  only  states        18(59. 
the  retnm  of  the  writ  de  coronatore  eligendo  is  a    The  Qunv 
ji:s.^icial  act     The  relator  has  no  other  remedy  besides      djp^k. 
s,  except  perhaps  an  action  agaiust  the  sheriff,  as 
gested  in  Jervis  on  Coroners,  p.  28,  3rd  ed.,  citing 
V.  Stebbing  (a),  per  Archer  J, 


OocKBURN  C.  J.    The  plea  is  good,  and  our  judgment 
nm-u^t  be  in  favour  of  the  defendant.     I  entertain  no 
do^abt  that  the  sheriff  in  holding  his  County  Court  for 
tt^€S  election  of  a  coroner,  and  taking  the  poll  of  the 
doctors  at  that  Court  to  determine  who  is  chosen,  is 
CK^rcising  functions  of  a  judicial  character.     By  stat. 
7  £^  8  Vict  c.  92.  s.  10.  he  is  directed  to  hold  a  special 
Covirt  for  the  election  of  a  coroner,  and  he  is  Judge  of 
^«^t  Court.     Before  that  statute,  if  there  was  a  dispute 
••     to  the  votes  given,  it  was  the  duty  of  the  sheriff  to 
^*^«^c  a  scrutiny  in  the  same  manner  as  under  the  old 
V^tem  of  parliamentary  elections.     Many  of  us  can  re- 
'"^-^loaber  that  before  the  passing  of  the  Keform  Act,  2  &  3 
^^^^  4  c.  45.,  the  sheriff  appointed  an  assessor,  by  whom 
**^^  validity  of  votes  tendered  at  a  parliamentary  election 
^^^  inquired  into  while  the  election  was  going  on ;  that 
^^^uiry  was  conducted  judicially,  and  the  votes  were 
•"^tnitted  or  rejected  according  to  the  result  of  it.     We 
*^ve  also  the  high   authority  of  Lord   Coke  that  the 
^tom  of  the  writ  de  coronatore  eligendo  is  a  judicial 
^Ct    In  former  times  in  the  case  of  a  scrutiny  there 
>(&  no  appeal  from  the  decision  of  the  coroner  to  this 
Court  by  quo  warranto    information  and    the  inter- 
vention of  a  jury.     It  is  said  that  stat  7  &  8  Vict 
e.  92.  has  rendered  a  scrutinyimpossible  by  so  limiting 
the  duration  of  the  election  that  the  legality  of  disputed 

(a)  2  Ventr.  20.  2G. 
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1869.       votes  could  not  be  determined.    This  may  be  so,  bat  it 
The  QuiiiT  ^^^^  ^^^  follow  that  the  dnty^  to  be  transferred  to  this 
DiPLooK.     Co^  DO  snch  duty  having  existed  before.    The  Act  has 
shortened  the  time  of  polling  to  one  day  with  the  view 
of  reducing  the  expense  of  elections.    The  Legislatore 
has,  on  the  whole,  thought  it  expedient  to  substitute  for 
the  scrutiny  an  oath  by  the  voter  pledging  himself  thtt 
he  is  a  freeholder  and  stating  what  and  where  lus  eitate 
is.    This  mode  of  ascertaining  the  legality  of  the  TOte 
may  be  open  to  the  inconvenience  that  a  person  iMt 
qualified*may  by  perjuring  himself  vote,  which  he  cooU 
not  do  before.    But  the  Legislature  presumed  that  ter 
persons  would  incur  the  risk  of  committing  that  offencr  — 
On  the  whole,  it  is  better  that  matters  should  remain 
they  are  than  that  the  inquiry  should  be  decided  by 
jury,  a  tribunal  ill  adapted  for  the  purpose.     I  am  ho« 
ever  far  from  saying  that  there  may  not  be  many 
in  which  a  quo  warranto  information  would  lie  for  que 
tioning  the  right  of  the  party  elected ;  as  in  case  of  tt^* 
personal  disqualification  of  the  candidate,  or  where  t)^^ 
election  had  not  been  properly  conducted.     But  wh^^^ 
as  in  the  present  case,  only  a  scrutiny  into  the  vote^ 
asked  for,  we  are  precluded  by  the  return,  and  m^ 
assume  that  the  Court  was  duly  held,  that  a  suflBci^^^ 
number  of  duly  qualified  votes  was  given,  and  that  ti 
proclamation  was  duly  made. 

Mellor  J.   The  election  of  coroner  must  be  by 
majority  of  duly  qualified  voters.     The  question  is,  ho' 
it  is  to  be  determined  that  the  coroner  has  been 
elected,  whether  in  this  Court  on  a  traverse  in  a  qi 
warranto  information  or  in  the  SheriflT's  Court  ?  I  thinl^^ 
in  the  latter.    The  plea  shews  that  the  election  befoi 
the  sheriff  was  duly  held  ;  subject  to  the  provision  made 


1  fidsely  is  the  security,  though  it  may  be  imper- 
dch  the  statute  has  provided  for  a  due  electiou. 
•re  the  plea  is  not  bad  for  omitting  to  state  that 
sndant  was  elected  by  a  majority  of  voters  duly 
d. 

I  J.  concurred. 

Bs  J.  If  a  coroner's  election  could  be  questioned 
rutiny  in  a  quo  warranto  information^  the  expense 
ions  would,  instead  of  being  reduced,  be  increased 
ious  extent 

Judgment  for  the  defendant 


U£  Evans,  admiDistrator  of  Mart  Anne  Friioy, 
rs,  against  Sir  Samuel  Bignold,  Knight.      *^* 


14  G.  3.  c.  48. 

iiotiirs  wife  being  a  minor,  and  entitled  under  the  will  of  her  s.  2. 

S27iL  on  her  attaining  twen^-one  years,  the  tnistees  nnder  the  Life  inmrance. 

need  to  the  plaintiff  200^.  on  the  eoarantie  of  a  third  person,  Policy, 

B  it  a  condition  that  an  insurance  should  be  effected  on  the  life  Name  of 

ilb.    A  poUcj  was  aooordinglY  effected  by  her  as  the  wife  of  person  in- 

t£flr  on  her  own  life.    Held,  that  the  poUcy  was  void  by  stat.  tereatetL 
e.  48. «.  2..  on  the  flxonnd  that  the  name  of  the  plaintm  was 
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1869.  Plea.  That  the  policy  was  in  tmth  and  in  bd  made 

Etaxs       by  the  plaintiff  in  the  name  and  on  the  pret^ded 
fiiavoLD.     behalf  of  Mary  Anne  Evans,  but  for  the  nse  and  bene&t 
and  on  the  account  and  behalf  of  the  plaintiff,  and  not^ 
for  the  use,  benefit,  or  on  account  of  Mary  Anne  Eoaxf^ 
and  that  the  name  of  the  plaintiff  was  not  inserted  bs- 
the  policy  as  the  name  of  the  person  interested  therein, 
or  for  whose  use,  benefit,  or  on  whose  account  the  poli^ 
was  made,  and  the  policy  was  an  unlawful  policy  nndev*' 
and  pursuant  to  the  provisions  of  the  statute  in  tbiCf 
case  made  and  provided. 

After  issue  joined  the  following  case  was  stated 
consent. 

Mary  Anne  JEvans^  the  wife  of  the  plaintiff,  to  who 
he  was  married  during  her  minority,  was  entided  m 
the  will  of  her  father  to  227/.  and  upwards  upon  h 
attaining  the  age  of  twenty-one  years.  After  her  m 
riage  and  during  her  minority  her  hiisband  was  in 
of  200Z.,  and  applied  to  the  trustees  of  the  will 
advance  that  sum  to  him  in  part  payment  of  his  wifi 
legacy,  which  the  trustees  agreed  to  do  upon  having  tli^ 
repayment  of  the  money  secured  by  a  Mr.  Jacobs,  I 
the  event  of  Mary  Anne  Evans  djring  before  she  attaii 
the  age  of  twenty-one.  Mr.  Jacobs  having  consente^^ 
to  become  security  for  the  repayment  of  the  money  o^* 
condition  of  an  insurance  being  effected  on  the  life  c^^ 
Mary  Anne  Evans,  the  200/.  was  advanced  by  the  tm^^ 
tees  to  the  plaintiff,  and  a  policy  of  insurance  for  200^' 
was,  on  the  2nd  November,  1863,  at  the  request  of  iS-^" 
Jacobs,  effected  by  the  plaintiff  with  The  Norwich  UnU^ 
Life  Insurance  Society  in  the  name  of  his  wife. 

The  policy,  which  was  set  out  in  the  case,  recited  th^^ 
Mary  Anne  Evans,  Na  44  South  fVilliam  Street,  Cardij^* 
wife  of  William  Evans,  had  agreed  to  effect  an  insurant 


\ 


the  insurance  and  for  continuing  the  same 
he  year  ending  on  the  2nd  November^  1865, 
1  by  the  plaintiff  to  the  Society.  Mary  Anne 
iA  on  the  15th  Marcki  1865^  and  due  proof  of 
i  was  furnished  to  the  directors  of  the  Society, 
Society  declined  to  pay  the  sum  insured  upon 
ids  set  forth  in  the  plea, 
onrt  were  to  have  the  same  power  of  drawing 
s  of  fact  as  a  jury  might  have, 
estion  was^  whether  the  plaintiff  was  entitled  to 
1  the  present  action. 

^  for  the  plaintiff — The  defendant  relies  on 
?.  8.  c.  48.  8,  2.9  which  enacts  that  it  shall  not 
I  to  make  any  policy  on  the  life  of  any  person 
nserting  in  such  policy  the  name  of  the  person 
I  therein^  ''or  for  whose  use,  benefit,  or  on 
count  such  policy  is  so  made.''  Jacobs  had 
equitable  interest  in  the  policy  in  case  the  wife 
er  age,  and  therefore  it  was  not  necessary  to 
name  as  interested  in  it.  Nor  was  it  necessary 
the  name  of  the  plaintiff  as  interested  in  it. 


; 
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18G0.       If  he  permitB  the  wife  to  make  such  a  ooatracty  an^^ 
£^^,,       does  not  rudnce  it  into  posaesaion  during  the  co¥ertar^^_ 
BiovoLD.     ^*  aunriFca  to  the  wife,  Fleet  v.  Perrins  (a) ;  and  aooor^;;^^ 
ingly  the  plaintiff  snea  on  the  policy  as  administrator  (tf  t^|^ 
goodsandeffectsof  his  wife.    {^CoekbumC.3.   Heret^ 
plaintiff,  instead  of  insoring  his  wife's  life  and  makiiy 
over  the  policy  to  Jacobs^  allows  her  to  insore  her  o«o 
life.    Suppose  she  had  died  before  attaining  twenty-tw 
years,  she  would  not  have  got  the  money.    Hayeth 
So  fSEur  from  giving  his  wife  any  right  in  the  pofi^i 
he  borrowed  money  from  Jacclbe  on  the  security  of  it 
The  plaintiff  has  to  shew  that  he  is  not   intereslel 
in  the  policy.     Cockbum  C.  J.    Where  a  husband  baa 
substantially  an  interest  in  his  wife's  life,  and  he  pro* 
poses  to  insure  her  life,  it  would  not  be  contended  tha.'fe 
it  was  not  necessary  to  insert  the  name  of  the  husbio^ 
as  interested  in  it     Suppose  he  effects  a  policy  on  h&^ 
life  to  protect  himself  against  the  contingency  of  b^^ 
death  under  the  age  of  twenty-one,  intending  that  i^* 
case  of  her  surviving  that  age  he  would  continue  tb^ 
policy  for  her  benefit,  would  it  not  be  necessary  to  ioB^^ 
his  own  name  as  well  as  that  of  his  wife  as  intere^t^^^ 
in  the  policy?]     In  the  first  case  the  whole  interest  ^^ 
the  policy  is  in  him :  in  the  second  the  wife,  if  si^ 
survives  twenty-one  years,  is  the  person  who  will  h^^ 
the  whole  benefit  of  the  policy.     The  person  wbo^^ 
benefit  was  the  object  of  making  the  policy,  is  tt^^ 
person  "  interested  therein"  within  sect.  2.     In  tt^^ 
present  case  that  person  is  the  wife  for  whose  ulteri^' 
benefit,  subject  to  the  lien  in  equity  of  Jacobt^  the  poli^^ 
was  effected;  it  is  similar  to  the  case  put  by  Bayley  ^'^ 
in  Halford  v.  Kymer  (6),  p.  729,  ''  If  a  father,  wishir^^ 

(a\  dB,  4-  8.  575.  583 ;  affirmed  in  error,  Id.  585. 
(b)  10  B.  #  e.  724. 


i 
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isurance  on  his  son's  life  in  his  (the  son's)  name,  not       Etahi 
Mr  his  (the  fiither's)  own  benefit,  but  for  the  benefit  of     biovold. 
is  son,  there  is  no  law  to  prevent  his  doing  sa''    In 
Vainewright  y.  Bland  {a)  there  was   gross  fraud  in 
Secting  the  policy,  and  the  plaintiff  was  suspected  of 
inrder,  which  influenced  the  learned  Judge  in  leaving 

0  the  jury  the  question  who  was  the  party  interested 
nthe  policy,  and  the  jury  found  that  the  policy,  though 
iActed  by  and  in  the  name  of  the  deceased,  was  sub- 
teitially  the  policy  of  th«  plaintiff.  In  Shitting  v.  Hie 
litidenial  Death  Insurance  Company  (6)  the  plea  was 
hat  the  policy  was  made  by  Thomas  Shilling^  the  son, 

1  the  name  and  on  the  pretended  behalf  of  James 
'Adb^  the  father,  but  for  the  use,  benefit,  and  on 
MfQnt  and  behalf  of  Thomas  Shilling  the  son,  and  not 
^  the  use,  benefit,  or  on  account  of  James  Shilling^ 
d  Thomas  Shilling  had  not  any  interest  in  the  life  of 
'^es  Shilling,  and  that  the  policy  was  a  wagering  policy. 
'^ish  J.    The  plea  incorporated  both  sections  of  stat. 

€r.  8.  c.  48.,  but  sect.  2  was  enough  for  the  purpose, 
'omember  how  shocked  I  was  that  such  a  defence 
Kdd  avail.] 

Cole  {Raymond  with  him),  for  the  defendant. — The 
I^ct  of  the  policy  has  been  satisfied,  and  no  premiums 
^  been  received  since  the  death  of  Mary  Anne  Evans. 
LQ  cited  Hodson  v.  The  Observer  Life  Assurance 
^^fiy  (c),  and  was  then  stopped.] 

^^OCKBVBN  C.  J.    The  case  is  too  clear  to  require  that 

(a)  I  M.  i  Rob,  481 ;  8.  CA  M.  f  W.  32. 

(6)  2  ff.  #■  a;  42.  ((•)  8  E.  #  B.  40. 
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1869.        it  should  be  farther  ai^ned  or  that  we  should  delay 
ZwAm       giving  our  judgment 

BioKou>.    '      ^  assume,  for  the  purpose  of  the  ar^ment  in  fatoor 
of  the  plaintiff  that  the  policy  was  effected  honSi  fide,  in 
the  words  of  stat  14  G.  3.  c.  48.  s.  2.,  for  the  use  wd 
benefit  of  the  wife,  that  is,  though  primarily  it  wii  to 
operate  for  the  benefit  of  the  husband  to  enable  him  to 
repay  the  money  for  which  Jacobs  was  surety,  ite 
that  original  purpose  was  satisfied,  upon  the  viie'i 
attaining  her  majority,  on  the  happening  of  which  ereit 
the  l^acy  would  be  received  and  the  money  advaDoei 
would  be  repaid,  it  would  enure  for  her  benefit,  and  if 
she  survived  her  husband  she  might  keep  it  ali?e  fawr 
ulterior  purposes.     Still,  it  is  dear  that  according  to  tk^ 
terms  and  spirit  of  the  statute  the  name  of  the  pen(>=v 
having  a  present  interest  in  the  policy,  as  well  as  tb^s9 
of  the  person  ultimately  interested,  must  be  inserted  ^^ 
interested  in  it.     Therefore  the  name  of  the  husbaczai 
ought  to  have  been  so  inserted.  Consequently  the  police: 
was  unlawful  under  the  statute,  and  void.     I  am  bo' 
ever,  glad  to  hear  that  there  are  some  other  grounds 
defending  the  action. 

Mellcr  J.     I  have  come  to  the  same  condusi^^^' 
though  with  great  reluctance,  for  notwithstanding  t**^ 
explanation  given   by  Mr.  Cote^  it  is  not  a  creditaW^ 
objection.    The  policy  recites  that  Mary  Anne  Evan^f 
wife  of  William  Evans,  had  agreed  to  effect  an  insarsD^ 
on  her  own  life ;  therefore  the  defendant  knew  that  »^ 
was  a  married  woman   and   might  presume  that  b^r 
husband  had  an  interest  in  it     But  we  must  decide 
according  to  law,  and  as  the  husband  was  immediately 
interested  in  the  policy  this  was  a  case  within  sta^ 
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14  G.  3.  c.  48. 1.  2.,  the  language  of  which  is  too  strong       1869. 
to  be  got  over.  evahs 


Lush  J.  The  htw  which  will  not  allow  a  person  by 
I  contract  of  insurance  secretly  to  acquire  an  interest  in 
the  death  of  another^  though  it  may  operate  harshly  in 
some  cases,  is  based  on  the  soundest  principle.  Accord- 
ingly stat.  14  G.  3.  c.  48.  5.  2.  requires  that  in  a  policy 
OQ  the  life  of  any  person  the  names  of  all  persons 
interested  shall  be  inserted,  so  that  it  may  be  known 
^0  is  interested  in  the  death  of  the  person  whose  life 
is  insured.  The  only  question  is,  whether  the  names  of 
kU  the  persons  for  whose  benefit  the  policy  was  effected 
ttve  been  inserted  in  this  policy.  The  plea  allies  that 
^  policy  was  in  fact  made  by  the  plaintiff  in  the  name 
^  Iiis  wife  for  the  use  and  benefit  of  himself^  and  the 
ct«  prove  the  plea  most  conclusively.  The  plaintiff's 
^^,  being  a  minor,  and  entitled  under  the  will  of  her 
tiler  to  227/.  on  her  attaining  twenty-one  years,  the 
^atees  under  the  will  advanced  to  the  husband  200/L  on 
^  guarantie  of  a  third  person^  who  made  it  a  condi- 
^11  that  an  insurance  should  be  effected  on  the  life  of 
^  wife.  The  policy  was  accordingly  effected  by  the 
^band  in  order  to  protect  himself  and  the  surety.  I 
S^ree  with  the  Lord  Chief  Justice  that  in  its  inception 
^  was  only  intended  to  be  a  security  to  them  in  the 
^i^ent  of  the  wife  dying  under  age,  and  that,  the  policy 
being  a  continuing  one,  the  plaintiff  contemplated  his 
tife  having  the  benefit  of  it  after  she  attained  the  age 
li  twenty-one  years^  but  that  only  rendered  it  necessary 
hat  the  name  of  the  wife  as  well  as  of  the  husband 
hould  be  inserted  as  interested  in  it. 

Hatis  J.     A   judgment  for  the  plaintiff  would  be 
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equivalent  to  a  repeal  of  stat.  14  G.  8.  c.  48. 1. 12. 

Though  the  wife  had  a  contingent  future  interest,  the 

immediate  interest  at  the  time  of  effecting  the  policy 

was  in  the  husband. 

Judgment  for  the  defendant 


Fridav, 

JtffMll 


Ith. 


Otneralln' 
eloturtAct, 
8  #  9  Fiet. 
c,  118.  s,  56. 
Feigned  iitue, 
Coete, 

trioL'* 


Habdt  against  FsTHERSTOimAUOH. 

By  the  General  Indosuie  Act,  8  &9  Vict,  e,  118.  e,  56.,  hxijYBfm 
claiming  to  be  interested  in  any  land  proposed  to  be  indosea  mftjiif 
dissatisfied  with  any  determination  of  the  commissioner  or  wsaM/k 
commissioner,  concerning  any  claim  or  interest  in  or  to  the  Itnd  f^ 
posed  to  be  inclosed,  bring  an  action  upon  a  feigned  issue  igtinit  tki 
person  in  whose  favour  the  determination  was  made,  and  the  deftodirt 
shall  appear  thereto  and  accept  one  or  more  issue  or  issues,  wherebjAi 
claim,  and  the  right  and  interest  thereby  insisted  upon,  may  be  triii 
and  determined ;  such  issue  to  be  settled  by  the  officer  of  the  Coiat»  if 
the  parties  differ ;  and  after  yerdict  and  final  judgment,  "  the  eomnii' 
sioner  shall  act  in  oonformi^  thereto,  and  allow  or  disallow  the  dna 
thereby  determined  according  to  the  event  of  such  trial,  and  the  ooM 
attending  any  such  action  shall  abide  the  event  of  the  trial"  ^ 
valuer  apjpointed  under  the  Act  aUowed  to  J.,  the  defendant,  lightioC 
common  in  respect  of  198  a.  1  r.  23  p.  of  land,  and  the  assistant  eo** 
missioner  confirmed  his  dedsion.    A,  who  claimed  to  be  intereetedii 
the  land  proposed  to  be  enclosed,  being  dissatisfied  with  the  dediiflS 
of  the  assistant  commissioner,  brought  an  action  upon  a  feigned  iiis^ 
in  which  he  affirmed,  and  A.  denied,  that  the  decision  of  the  taaast^ 
sioner  was  erroneous.    A  verdict  was  given  for  the  plaintiff  in  rc^Pj^ 
of  part  of  the  198  a.  1  r.  23  p.,  and  for  the  defendant  in  respect  of  tb^ 
residue     Held,  that  the  costs  were  not  to  be  taxed  as  in  an  ordfl^f 
action,  but  each  party  was  entitled  to  the  costs  of  that  part  of  the  i*"* 
in  which  he  had  succeeded. 

TN  Easter  Term,  Jones  moved  for  a  rule,  calling  u^^^ 
the  plaintiff  to  shew  cause  why  the  Master  shoti^ 
not  review  his  taxation  of  the  plaintiff's  and  the  deft^^ 
dant's  costs.  The  action  was  upon  a  feigned  issue  und^ 
the  General  Indosure  Act,  8  &  9  VteL  c.  118.  s.  56. 

By  the  issue:  which  recited  that  C  fV.,  the  rnhB^ 
acting  in  the  matter  of  the  inclosure  of  JBareseky^^ 
Fell,  Viol  Moor,  Tod  Bank  Hill,  and  Berry  Moor,  in  H^* 
township  of  Kirheswald,  in  the  county  of  Cumberbmt0 
under  the  provisions  of  the  Acts  for  the  indosur^ 
exchange  and  improvement  of  land,  had,  among  othe^ 
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things,  ordered  that  the  claim  of  Timothy  FetherMion-        1869. 
hough  to  rights  of  common  of  pasture  over  Harescleugh       Habdt 
FeU,  Viol  Moor,   Tod  Bank  HiU,  and  Berry  Moor,  in   fbthibotoh- 
respect  of  a  mansion  house,   pleasure    grounds,  and       hauoh. 
sereral  closes  in  his  own  occupation,  containing  198  a. 
1  r.  23  p.,  in  respect  of  the  dwelling  house  and  several 
closes  of  land  occupied  by  Henry  IfilliamsUm,  containing 
48  a.  Or.  9 p.,  and  in  respect  of  several  cottages  and 
gardens  occupied  by  Robert  Gamett  and  others,  contain- 
ing 2  a.  3  r.  6  p.,  should  be  allowed  over  Harescleugh 
FeU  and  Berry  Moor  in  respect  of  the  mansion  and 
land  containing  198  a.  1  r.  23  p.,  and  over  Berry  Moor 
in  respect  of  the  dwelling  house  and  land  and  the  cot- 
tages and  gardens  containing  respectively  48  a.  0  r.  9  p. 
and  2  a.  3  r.  6  p.,  and  that  the  remainder  of  the  claim 
0lKmId  be  disallowed ;  that  the  assistant  commissioner 
appointed  under  the  Acts  confirmed  the  valuer's  deci* 
Mm;  that  Christopher  Hardy  claimed  to  be  and  was    , 
interested  in  Harescleugh  Fell  and  Berry  Moor,  and  was 
cUasatisfied  with  the  decision  of  the  assistant  commis- 
sioner confirming  the  allowance  of  the  claim  of  Timothy 
-^^erstanhaugh  to  rights  of  common  of  pasture  over 
^firesdeugk  FelU  in  respect  of  the  mansion  house  and 
'^i^ds  containing  198  a.  1  r.  23  p.,  and  had  caused  due 
^^^ioe  of  his  dissatisfaction  to  be  given  according  to  stat. 
^  %  9  VicL  c.  118.  s,  56.,  and  that  all  conditions  &c. 
^'^  happened  to  entitle  him  to  bring  an  action  on  a 
^K^ied  issue  against  Timothy  Fetherstonhaugh :  Christo^ 
P^^T'  Hardy    affirmed,   and    Timothy    Fetherston/iaugh 
^^ied,  that  the  decision  of  the  assistant  commissioner 
^'^  erroneous,  in  so  far  as  it  confirmed  the  allowance 
^  the  claim  of  THmathy  Fetherstonhaugh  to  rights  of 
^^^^mon  of  pasture  over  Harescleugh  Fell  in  respect  of 
^^  manaion  and  lands  containing  198  a.  1  r.  23  p. 
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1869.  On  the  trial,  at  the  Summer  Assizes  at  CorErfr 

Uardt       i^  1866^  the  plaintiff  called  witnesses  in  order  to  dis* 
Fethbrston-   pi*ove  that  the  defendant  had  rights  of  pasture  in  respect 
of  any  of  the  198  a.  1  r.  23  p.,  and  the  plaintiff  pro- 
duced evidence  in  support  of  his  claim  in  respect  of  the 
whole  of  the  198  a.  1  r.  23  p. 

A  verdict  was  entered  for  the  plaintiff  as  to  so  modi 
of  the  198  a.  1  r.  28  p.  as  lies  on  the  south  side  of  Ram 
Beck  and  is  in  the  parish  of  Kirkeswald,  and  for  tb 
defendant  as  to  the  residue.    The  acreage  fomidfr 
the  plaintiff  and  for  the  defendant  respectively  was  aW  . 
the  same^  but  the  value  of  the  common  right  in  retfSt 
of  the  land  for  which  the  plaintiff  obtained  the  vertU 
was  very  slightly  greater  than  that  in  respect  of  tk 
land  for  which  the  defendant  obtained  the  veiM 
because  the  former  was  of  better  quality. 

On  taxation  the  Master  allowed  the  plaintiff  tb 
general  costs  of  the  cause,  and  allowed  the  defendas^ 
only  the  costs  which  related  to  that  part  of  the  i0^ 
found  for  him. 

Jones,  on  moving  for  the  rule. — Under  stat  8  &  9  Fi** 
c.  118.  8.  56.  both  parties  are  actors^  and,  as  both  bi^ 
succeeded  and  both  failed,  the  costs  should  be  assesi^ 
accordingly.     [He  cited  MacCarthy  v.  Nepean  (a).] 

Ruleoi^- 

Stat.  8  &  9  Vict  c.  118.  s.  5&  enacts,  "  That  if  ^^ 
person  claiming  to  be  interested  in  any  land  propo«^ 
to  be  inclosed  under  this  Act  shall  be  dissatisfied  wi^ 
any  determination  of  the  commissioners  or  asristi^* 
commissioner  concerning  any  claim  or  interest  in  or  ^ 
the  land   proposed  to  be  inclosed  under  the  pow^^ 

(a)  6  Q,  B.  252. 
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Teinbefore  contained,  and  shall  cause  notice  in  writing  1869. 
such  dissatisfaction  to  be  delivered  to  the  comniis-  Uavlvy 
mars  within  thirty  days  next  after  notice  of  such  FEruErsTON- 
termination  shall  have  been  given  to  the  several  hakjh. 
jrties  or  persons  specially  interested,  if  any  such  there 
;,  it  shall  be  lawful  for  such  person  so  dissatisfied,  and 
ving  such  notice  as  aforesaid,  to  bring  an  action  upon 
feigned  issue  against  the  person  in  whose  favour  such 
itermination  shall  have  been  made,  or  against  the 
•mmissioners,  and  to  proceed  to  a  trial  at  law  &c. ; 
id  the  defendant  in  such  action  shall,  upon  being 
rved  with  the  usual  process  therein,  appear  thereto, 
id  accept  one  or  more  issue  or  issues,  whereby  such 
aim,  and  the  right  and  interest  thereby  insisted  upon, 
Ay  be  tried  and  determined,  such  issue  to  be  settled 
7  the  proper  ofScer  of  the  Court  in  which  the  said 
ction  shall  be  commenced,  in  case  the  parties  shall 
Ukr  about  the  same ;  and  the  verdict  given  upon  the 
ial  of  such  action  shall  be  binding  and  conclusive  upon 
t  parties  thereto,  unless  the  Court  wherein  such  action 
Gill  be  brought  shall  set  aside  such  verdict,  and  order 
^ew  trial  to  be  had ;  and  after  such  verdict  shall  be 
''cm,  and  final  judgment  obtained  thereon,  the  com- 
moners shall  act  in  conformity  thereto,  and  allow  or 
^llow  the  claim  thereby  determined  according  to  the 
'Xit  of  such  trial ;  and  the  costs  attending  any  such 
•ion  shall  abide  the  event  of  the  trial.'' 

Grojf  shewed  cause. — By  stat.  8  &  9  FicL  c.  118. 
^.  a  valuer  is  to  be  appointed  to  divide,  set  out,  and 
^t  the  land  to  be  inclosed  among  the  persons  interested 
^tiein  I  and  by  sect.  46  he  is  to  hold  meetings  for  the 
^mination  of  claims  which,  by  sect  47,  all  persons 
Vol.  X.  2  T  B.  &  s. 
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Iszaa^Krym-   ^T  ^"^^^  ^  ^  saiEsnesis  ^  a&I  rhfriw  ii  to  be  depowetf 
xr  ^sumnaccn.  imi   zcneedima  in  vrim^  are  to  he 
n^jysnd.  n  liie  'valixer  m**^  'sa  ?ae  rfiinifffiT^  tad  tk 
niiier  i»  la  ^""g^pw^™  inca  sid  detemiue  de  dm^ 
»   &  rs&earoie  in  tbc    mjnnrff    ptofided  tf 

Sec^  X  zivei  an  sppeil  agaxast  deddoai- 

bT  !iieana  ot  ai  acctai  VDoa  a  frignrd  bhk  aeaiBrt  tb 
penca  in  wIiok  &vQar  die  deyrrmhiarion  was 
T!ls  actam  a  niX  like  an  isfierpleader  iame  ondcr 
I  k  3  IT.  4.  <r.  58l  J.  1.  and  1  Jt  2  Het.  c.  45.  j;  2^  aor 
like  a  frrgTeii  arae  azader  die  Tidie  Commntaiifla  M 
6  ^  7  IT.  4.  r.  71.  JL  46l,  in  which  the  corti  are  If 
express  pro^iaon  in  the  diacrecioa  of  the  Court  ^ 
ftat.  ^k9  HcL  c.  118.  JL  5e^  as  B^ft  R  obsmed  ii 
aiMOKk  T.  7&if  £^r/  #f  Cir£d^  (m),  "^  the  Cooit  ktf 
no  difcrecion  ^Tcn  to  it  as  to  the  costs ;  so  that,  ank* 
the  defeikiants  had  jnd^mcnt  as  in  ease  of  a  noosmti  s 
case  of  the  pl^innff  not  proceeding  to  trial  wilhia  ^ 
time  limited  br  the  statnte,  ther  are  altogeAer  reii^ 
less  as  to  thdr  costs."  Bt  sect.  44,  in  the  case  of  • 
feigned  tssne  directed  bj  the  Coort,  when  the  dettf' 
mination  of  the  commissioners  respecting  boundary  B" 
been  remored  br  certiorari,  the  costs  are  in  the  discfC^ 
of  the  Court  But  sect.  56  directs  that  ''the  ^ 
attending  any  such  action  shall  abide  the  erent  of  ^ 
trial/'  Upon  the  erent  of  the  trial  the  judgment  depe»°*' 
and  no  means  are  prorided  for  the  recovery  of  the  c^*^ 
except  on  the  postea.     And  the  Master  in  taxing  ^ 

(«)  4  ExtK  447.  4^-da 
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costs  on  the  poatea  must  tax  them  as  in  ordinary  actions.        1SG9. 
[Blackburn  J.     According   to  your  argument,  if  the       hardt 
assistant  commissioner  had  disallowed  the  defendant's    fitbekston- 
daim^  and  he  had  appealed  against  that  decision  and  so       bauou. 
had  become  plaintiff  instead  of  defendant,  he  would 
have  got  the  general  costs.    Mellor  J.     It  is  not  reason- 
able that  the  costs  should  depend  on  the  form  in  which 
the  issue  is  framed.]     Suppose  heir  and  devisee  each 
have  a  right  to  part  of  the  estate  of  a  testator,  and  one 
of  them  brings  ejectment  for  the  whole,  the  right  to 
costs  would  depend  on  the  accident  of  which  party  was 
plaintiff.    The  event  of  the  trial  in  the  present  case 
ascertained  how  much  the  claimant  was  entitled  to  in 
respect  of  his  claim ;  it  also  determined  that  the  claim 
as  made  was  not  good.     The   term   <<  event  of  the 
trial''  is  well  known  in  the  law  as  applicable  to  costs. 
[A/fZbr  J.     Your  argument  would  be  good  if  sect.  56 
had  directed  that  an  action  of  trespass  to  try  parcel 
or  no   parcel   should   be  brought ;    but   this  is  '^  an 
action  upon  a  feigned  issue;''   and  the  event  of  the 
trial  is  in  favour  of  the  plaintiff  as  to  part  and  in 
favour  of  the  defendant  as  to  part.    Blackburn  J.   There 
18  a  great  practical  difference  between  an  ordinary  action 
and  a  feigned  issue :  in  the  former  the  plaintiff  is  the 
party  who  brings  his  action,  and  the  defendant  only 
defends  for  what  he  chooses ;  but  in  the  latter  it  is  a 
mere  accident  which  is  plaintiff  and  which  defendant, 
Udd   the  event  of  the  trial  has  no  reference  to  which 
party   is  plaintiff.]      MacCarihy   v.  Nepean  (a)  was  a 
feigned  issue  under  stat.  6  &  7  ^.  4.  c.  71.  «.  46.,  which 
followed  the  decisions  under  the  Interpleader  Act,  1  &  2 
f^.  4.  c.  68.     In  Staley  v.  Bedwell  (6),  decided  soon  after 

{a)  6  C.  B,  2S^,  (b)  10  A.  f  E.  145. 
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1S60.        the  passing  of  stat.  1  &  2  ir.  4.  c  58.,  the  ordinaiy  n:^^^ 

hTedt       ^  ^°  general  costs  was  supped  to  ^pplj*    Bat  in  La^^^ 

"'  Y.  Holding  {a)  it   was  held   that  an  issue  under  t.;^^ 

HAuoH.       Interpleader  Act  was  not  like  an  ordinary  action,  i^.^ 

Bosanquet  J.  gives  the  reason,  p.  884 : — '^  This  is  a  c^j^ 

in  which  neither  party  is  entitled  by  law  to  costs.    ^Tbe 

statute  leaves  them  to  be  dealt  with  as  the  Court  shall  thini 

just  and  reasonable/'  In  Earl  FiizwilHam  v.  Maxwett{i} 

it  was  held  that  the  costs  of  an  action  on  a  feigned  isioe 

under  an  inclosure  Act  must  abide  the  event  as  in  other        li. 

actions.     [Mellor  J.     In  that  case  the  Act  contained  no        mt 

special  direction  as  to  costs.     Hannen  J.     ''An  actioD         It 

upon  a  feigned  issue''  is  not  an  artificial  phrase.]    [He        ^ 

also  cited  Herbert  v.  WilKamson  (c).] 

Jones,  in  support  of  the  rule.— The  reasonable  »^^ 
true  construction  of  stat  8  &  9  l^ct.  c.  118.  «.  56-  "^^ 
that  where  parties  come  before  the  assistant  comO*^^^ 
sioner,  and  one  asserts  a  claim  and  the  other  dispu' 
it,  and  his  decision  is  not  acquiesced  in,  and  an  i 
at  law  is  directed  for  the  purpose  of  guiding  the  oO 
missioners  in  making  their  award,  the  expenses  of 
contest  should  be  according  to  the  result  of  it,  and 
according  to  the  form  of  the  issue.      [He  was   Ht^ 
stopped.] 

CocKBURN  C.  J.     Sect  56  of  stat.  8  &  9  Vict.  c.  1 
is  clumsily  drawn  and  is  open  to  some  doubt,  but  if 
were  to  put  upon  it  the  construction  for  which  Mr.  Gr^ 
contends^  we  should  establish  a  state  of  things  so 
malous  that  it  cannot  have  been  intended  by  the  Leg^ 
lature.     On  an  inclosure  a  landowner  makes  a  claim 

(a)  2  M.  4'  G.  875.  (b)  7  T^ttnt.  31. 

(o)  1  mU.  324. 
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ights  of  common  in  respect  of  a  certain  number  of        ISOO. 
cre«  of  land,  and  the  assistant  commissioner,  having        Hardt 
leard  what  he  allies  in  support  of  it  and  the  obiections    «      ^• 
gainst  it,  awards  that  he  is  entitled  to  rights  of  com-       haugh. 
aon   in  respect  of  a  certain  number  of  acres.     The 
lecision,  therefore,  in  the  first  instance  is  in  the  claim- 
nt's  favour.    But  some  other  person  comes  forward  and 
haUenges  the  decision  and  avails  himself  of  the  pro- 
eeding  given  by  the  statute  for  disputing  it,  that  is,  he 
rings  his  action  in  the  shape  of  a  feigned  issue,  under 
3cst.  56,  to  determine  whether  the  claimant  is  entitled 
>   the   allotment   made   by  the  commissioner.     Sup- 
ose  the  party  made  defendant  claimed  in  respect  of 

00  acres  and  on  iiirther  investigation  it  turned  out  that 
e  was  only  entitled  in  respect  of  99 :  according  to  Mr. 
wray's  construction  of  sect.  56,  although  the  aflSrmative 

as  on  the  claimant  and  he  established  his  right  in 
aspect  of  99  acres,  the  issue  was  found  against  him 
^scaoae  he  failed  in  establishing  his  right  in  respect  of 
im«  hundredth,  and  therefore  the  plaintiff,  owing  to  the 

1  mmsy  machinery  of  the  statute,  under  which  the  claim- 
^  t  is  not  the  actor,  would  be  entitled  to  the  general  costs 
^  the  cause.  I  turn  to  the  words  of  the  section  to  see 
blether  this  anomaly  cannot  be  prevented  by  putting 
■Mother  construction  on  them.  [His  Lordship  read  the 
^tter  part  of  the  section.]  Here  the  plaintiff  denied 
^e  defendant's  claim  in  toto  and  the  defendant  asserted 
Si  daim  in  toto ;  the  event  of  the  trial  is,  that  the  claim 
i  established  as  to  part  and  disallowed  as  to  the  rest. 
^he  issue  raised  by  the  parties  is  divisible,  and  is  found 
Brtly  for  and  partly  against  the  claimant.  The  com- 
missioners, therefore,  must  allow  part  and  disallow  the 
est.     The  costs  are  to  abide  the  same  event,  and  there- 
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Fetherstoh- 

HAUOH. 


fore  the  claimant  is  entitled  to  the  costs  of  that  part  of 
his  claim  which  is  allowed^  and  the  defendant  to  the 
costs  of  the  part  which  is  disallowed.  The  issue  is 
divisible  and  the  costs  also  are  diyisible,  and  so  justioe 
will  be  done. 


Blackburn  J.      In  an   ordinary  action  containing 
several  claims  the  plaintiff  gets  the  general  costs  of  tbe 
cause  if  he  succeeds  on  one,  though  he  is  defeated  on 
the  rest,  and  the  defendant  only  gets  the  costs  appUcaUe 
to  those  issues  on  which  he  succeeds.     The  practiesl 
effect  is  that  the  plaintiff  gets  an  excessive  proportioa 
of  the  costs.    We  do  not  interfere  with  that,  but  tbe 
proceeding  under  stat.  8  &  9  Vici.  c,  1 18.  «.  56.  is 
different  from  an  ordinary  action.     The  assistant  cod- 
missioner  having,  on  appeal  from  the  valuer,  determined 
a  disputed  claim  in  favour  of  the  claimant,  we  AgM 
have  expected  that  sect.  55  would  have  given  him  pof^ 
to  award  costs  to  the  claimant.  That,  however,  is  not  so  « 
but  the  party  dissatisfied  with  the  determination  of  ^^ 
commissioners  may,  after  giving  notice,  bring  "  an  acti^ 
upon  a  feigned  issue''  against  the  party  in  whose  fav^' 
the  determination  was  made,  which  issue  is  to  be  sett^' 
by  the  officer  of  the  Court  if  the  parties  differ, 
commissioners  are  to  allow  or  disallow  the  claim 
ing  to  the  event  of  the  trial ;  "  and  the  costs  attend^ 
any  such  action  shall  abide  the  event  of  the  trii 
without  regard  to  which  party  is  plaintiff  and  wh^ 
defendant.     In  such  a  case  as  the  present,  in  wh^ 
the  issue  is,  whether  the  defendant  is  entitled  to  rig 
of  common  in  respect  of  all  or  any  of  the   198^ 
1  r.  23  p.,  the  issue  is  clearly  divisible.     The  findi 
of  the  jury  is  for  the  plaintiff  as  to  part  and  for  t 
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idant  as  to  the  residue,  so  that  the  decision  of  ISG9. 
commissioners  was  right  as  to  Whiteacre  and  hardt 
ig  as  to  Blackacre.  That  is  the  event,  and  there-  fetherstoh- 
i  the  commissioners  must  allow  the  claimant  so  uauou. 
ii  as  is  found  for  him  and  disallow  the  rest.  In 
f  FUzwilUam  v.  Maxwell  {a)  the  local  Act  contained 
irovision  about  costs,  and  the  Court  held  that  the 
itiff  was  entitled  to  the  costs  as  in  an  ordinary 
n.  In  the  present  case  it  would  be  contrary  to 
ce  that  the  plaintiff  should  have  the  general  costs ; 
the  Legislature  have  said  that  the  costs  shall  depend 
^tbe  event  of  the  trial,''  not  on  the  event  of  the 
ct,  so  that,  the  issue  being  divisible,  each  party 
get  the  costs  of  the  part  in  which  he  succeeds, 
igh  they  might  have  used  more  artificial  words  to 
ide  for  the  case  in  which  neither  party  is  entirely 
;,  they  must  have  meant  that  the  costs  should  abide 
ivent  in  this  sense,  that  the  claimant  should  get  the 
of  that  part  of  his  claim  in  respect  of  which  he 
3eds,  as  if  that  was  the  sole  issue,  and  the  other 
r  the  costs  of  the  residue  as  if  it  was  the  sole  issue, 
the  Master,  in  taxing  the  costs,  should  look  at  the 
I  as  if  there  were  two  separate  records  and  two 
08  tried  at  the  same  time,  in  one  of  which  the 
tiff  and  in  the  other  the  defendant  had  succeeded, 
ascertain  how  much  of  the  evidence  and  of  the 
'  items  of  expense  relate  to  the  land  in  respect  of 
I  each  party  succeeded,  and  award  the  costs  accord- 


ELLOB  J.     By  stat.  8  &  9  VicL  c.  118.  s,  56.  the 
mination  of  the  commissioners  or  assistant  com- 

(fl)  7  Taunf.  31. 
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1869.  miasioner  on  the  hearing  of  the  parties  before  them  U 
U^EDT  finaly  unless  notice  of  dissatisfaction  is  given.  The 
Fbthbbstoh-  P^^^  dissatisfied  may  bring  '^  an  action  upon  a  feigned 
HAuoH.  issue"  against  the  party  in  whose  favour  the  deter- 
mination was  made,  or  against  the  commissionen» 
though  I  do  not  see  what  the  object  is  of  giving 
an  action  against  them.  After  verdict  and  judgment 
the  commissioners  are  to  act  in  conformity  thereto, 
and  to  make  a  fresh  determination  ''  according  to  th<> 
event  of  the  trial  /'  and,  where  the  event  is  that 
claimant  succeeds  as  to  part  and  fails  as  to  part,  th^^^ 
must  alter  their  previous  determination  in  conformit^r* 
thereto.  The  costs  also  are  to  ''  abide  the  event  of  th 
trial  ;'^  and,  in  order  to  avoid  a  manifest  injustice, 
are  at  liberty  to  follow  the  same  course  as  that 
the  commissioners  take  in  their  determination  as  to 
claim,  so  that  there  will  be  a  division  of  the  cos: 
according  to  the  allowance  and  disallowance  of  tlm 
claim;  and  that  must  have  been  the  object  of  tlm< 
Legislature,  though  this  proceeding  has  many  of 
incidents  of  an  action.  Therefore  neither  party  will 
the  general  costs ;  and  the  Master  will  have  no  m< 
difficulty  in  appropriating  the  costs  to  each  party 
that  part  of  the  claim  on  which  he  has  succeeded 
if  there  were  separate  actions  and  the  costs  followed 
event  in  each. 

Hannen  J.  concurred. 

Rule  absolva€a 
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%.CK,  Town   Clerk  of  Brighton,   appellant,   suturdai/, 

^  ,       .  Mau  29th. 

Sackett,  respondent.  


Market 

Salt  elsewhere, 
market  for  the  town  of  B,  was  established  under  stat  6  G.  4.    jb^. 

c^dz.  Sect.  141,  for  preventing  any  encroachment  on  it,  enacted  that  qq\^  c.clxxix. 

l>erBon  who  should  sell,  or  offer  or  expose  to  sale  (amonff  other  ^^  j4J^ ' 

5«)  any  roots,  fruity  or  garden  stuff  in  any  other  place  witnin  the 

k  should  be  liable  to  a  penalty ;  with  a  proviso  excepting  the  sale  by 

•bitants  in  their  houses,  shops  or  premises.    A.  bought  vegetables 

'  ^  wholesale  dealer  in  the  market  who  had  previously  on  the  same 

riid  the  toll  for  them :  he  then  offered  them  for  sale  in  the  streets, 
an  offence  within  sect.  141. 


|ASE  stated  by  the  stipendiary  magistrate  for  the 
borough  of  Brighton  pursuant   to  stat.  20  &  21 
t.  c.  43. 

Rie  information  charged  that  the  respondent  sold 
I  exposed  to  sale  certain  roots  and  garden  stuff  usually 
1  in  public  markets  in  Camelford  Street,  being  a  place 
bin  the  town  of  Biighton  other  than  the  market 
^blished  and  held  within  the  town  for  the  sale  of 
tB  and  garden  stuff,  and  not  being  the  house^  shop  or 
latuses  of  the  respondent. 

n^e  offence  was  alleged  to  have  been  committed 
ler  stat.  6  G.  4.  c.  clxxix.,  '*  for  the  better  regulating, 
itig,  improving,  and  managing  the  town  of  Bright- 
^^Mton  in  the  county  of  Sussex,  and  the  poor  thereof;" 
t^  of  which  were  repealed  by  a  provisional  order 
firmed  by  The  Local  Government  Supplemental 
'^  1861,  24  &  25  Vict,  c,  39.  By  the  provisional 
^T  The  Public  Health  Act,  1848,  11  &  12  Vict, 
^3.,  and  The  Local  Government  Act,  1858,  21  &  22 
^t.  c.  98.,   were  incorporated   with   the   unrepealed 
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1869.        parts  of  stat.  6  G.  4.  c.  clxxix.y  among  which  were  tie 
Black        140th,  14l8ty  and  142nd  sections. 
Sackbtt.  There  existed  in  the  borough  of  Brighton  (which,  by 

the  charter  of  incorporation,  is   co-extensive  with  ib^ 
town,)  a  public  market,  established  under  stat.  6  G.  4* 
c,  clxxix.  s,  40.  by  the  commissioners  (whose  powe; 
had  subsequently  devolved  to  the  town  council  of  tb 
borough),   and  held  for  the  sale  of  (amongst  oth< 
provisions)  roots  and  garden  stuff. 

On  the  day  in  question  the  respondent  was  in  Camet-^ 
ford  Street  with  a  pony  and  cart ;  the  cart  contained 
vegetables  of  various  kinds.  He  was  offering  them  for 
sale  by  various  calls,  and  sold  some  at  the  door  of  ^ 
house  in  the  street  and  some  in  the  street  to  persozms 
who  came  and  bought  at  the  cart. 

All  the  vegetables  sold  by  the  respondent  had  been 
bought  by  him  early  in  the  morning  of  the  same  day  from 
a  whosesale  vegetable  dealer  in  BriglUon  Market,  wb^ 
had  previously  on  the  same  day  paid  the  market  toU^ 
for  the  same  vegetables  with  others. 

For  the  respondent  it  was  argued  that,  the  mark.^ 
tolls  on  the  goods  having  been  paid,  the  sale  in  Camc^'' 
ford  Street  was  not  an  encroachment  on   the   mark^* 
and  not  an  offence  under  sect.   141  of  stat  6  G. 
c.  clxxix. 

For  the  appellant  it  was  argued :  First.  That  the 
of  vegetables  in  any  other  place  within  the  town 
the  market  was,  by  sect.  141,  absolutely  forbidden,  e^ 
cept  so  far  as  the  proviso  exempted  inhabitants  sellir' 
in  their  houses,   shops  or    premises  from   the  tS^^ 
thereof.   Secondly.  That  the  sale  by  the  respondent 
an  encroachment  on  the  market,  as  tending  to  prev 
persons  from  resorting  thereto. 


i 
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The  magistrate  was  of  opinion  that  the  words  of        1869. 
Jt  141,  '*for  preventing  any  encroachment  on  the        Blaok" 
id  markets/'  controlled  the  whole  clause^  and  that  their      s^ckbtt. 
'ect  was  to  render  the  section  inapplicable  to  the  sale 

the  street  of  vegetables  on  which  the  full  market 
Lis  had  been  paid,  and  hj  the  sale  of  which  in  the 
vket  instead  of  the  street  no  additional  toll  or  receipt 
»Tild  have  accrued  to  the  town  council,  and  therefore 
»miued  the  case. 

Stat.  6  G.  4.  c.  dzxix.  s.  141.  ''And  for  preventing 
y  encroachment  on  the  said  markets,  be  it  further 
acted.  That  if  any  person  or  persons  shall  sell,  or 
Ser  or  expose  to  sale  any  manner  of  flesh,  or  other  raw 
^oals,  fish,  or  live  or  dead  poultry  or  pigeons,  butter, 
rtw,  roots,  fruit,  or  garden  stuff,  or  any  other  sort  of 
^virions  usually  sold  in  public  markets,  or  any  live  hogs 

pigs,  in  any  other  place  within  the  said  town  than  the 
^  market,  every  person  so  offending  shall  for  every 
:A  offence  forfeit  and  pay  any  sum  not  exceeding  6Z.,  nor 
^  than  4/Os. :  Provided  always,  that  nothing  herein  con- 
ned shall  extend  or  be  construed  to  extend  to  prevent 
y  of  the  inhabitants  of  the  said  town  from  selling 
y  such  flesh,  or  other  raw  victuals,  fish,  live  or  dead 
ciltry,  pigeons,  meat,  butter,  or  any  herbs,  roots, 
Setables,  fruit,  or  garden  stuff,  or  other  provisions  or 
nicies,  in  their  respective  houses,  shops,  or  premises 
•liin  the  said  town,  or  to  prohibit  any  person  from 
liDg  fish  within  the  times  and  in  manner  hereinafter 
^Btioned." 

Sect.  148  enacts  that  there  shall  be  paid  "  by  every 
tion  holding,  using,  or  occupying  any  stall,  shed, 
^le,  or  standing,  or  selling,  or  offering  or  exposing  to 


642  TRINITY  TERM. 

1869.        sale  any   butchers  meat,  or   other  goods,  articles,  or 

Blaok       things  brought  into  the  said  market  for  sale,  the  seypral 

Saokbtt.      tolls  or  sums  following/'  &c. 

"  For  every  stall,  shed,  or  table  used  by  a  butcher  for 

selling  meat,  any  sum  not  exceeding  Is,  per  day : 

*'  For  each  stall,  shed,  or  table  used  by  a  person  for 

exposing  to  sale  cheese,  bacon,  or  pickled  pork,  any  suo 

not  exceeding  Is,  per  day : 

*  *  *  *  *  ♦ 

"  For  every  basket,  parcel,  or  quantity  of  roots,  (vid^ 
licet),  potatoes,  &c,  separately  or  mixed,  and  not  ex- 
ceeding a  bushel,  any  sum  not  exceeding  2d, : 

"  For  every  basket  or  quantity  of  other  vegetables, 
not  exceeding  a  bushel,  any  sum  not  exceeding  Hd,: 

^P  ^n  ^n  ^r  ^P  V 

''And  for  every  person  having  or  using  a  stall,  shed^ 
or  table  for  selling  any  articles  or  things  which  are  no* 
in  this  table,  or  for  selling  any  article  or  thing  for  whi(t» 
he  or  she  can  claim  a  legal  exemption  from  toll,  to  p«^ 
for  such  stall,  shed,  or  table,  any  sum  not  exceeding  1^^ 
per  day.'* 

The  table  contained  no  toll  for  a  stall  used  for  tb 
sale  of  vegetables. 

Manisty  {D.  A,  Freeman  with  him),  for  the  appelUnt 
— The  question  is  as  to  the  right  of  a  person  whok« 
paid  toll  upon  goods  to  hawk  them  in  the  streets.  Tb^ 
construction  of  stat.  6  G.  4  c.  clxxi.  s,  141.  contend 
for  by  the  respondent  would  open  a  door  to  the  evasi^ 
of  the  statute.  [Luah  J.  Suppose  a  person  baj 
goods  in  the  market  in  the  morning  and  sets  up 
stall  in  the  market  for  the  sale  of  them,  must  he  p»J 


XXXII.   VICTORIA.  643 

^  ?]     If  not  there  would  be  an  encroachment  on        18G9. 
arket.  Black 


3  respondent  did  not  appear. 

:;kburn  C.  J.  The  decision  of  the  magistrate  was 
;.  The  enactment  in  stat.  6  G,  4^  c,  clxxix.  s.  141. 
leral  and  positive  in  its  terms;  and  is  not  con- 
i  by  the  preamble  or  introductory  words.  The 
1  for  the  enactment  or  its  generality  is  not  obvious, 
Vf r.  Manisty  has  given  a  plausible  reason,  viz., 
though  the  revenue  of  the  market  would  not  be 
)A  by  such  a  sale  as  in  the  present  case,  because 
larket  toll  for  these  goods  had  been  paid,  there 
1  be  a  difficulty  in  every  particular  case  in  ascer- 
g  whether  the  toll  had  been  paid ;  and  that  would 
!  end  be  detrimental  to  the  interests  of  the  market, 
for  public  convenience  that  when  a  market  has 
established  for  a  town  all  dealings  in  the  goods 
[y  sold  in  public  markets  should  take  place  there, 
hat  the  thoroughfares  should  not  be  obstructed. 

SLLOB  J.  The  general  words  in  the  enacting  part 
t.  6  G.  4.  c.  clxxix.  8.  141.  are  only  limited  by  the 
10  which  exempts  goods  sold  by  inhabitants  in 
'*  houses,  shops,  or  premises."  The  enactment 
iolated,  and  therefore  the  respondent  ought  to  be 
sted. 

SH  J.  There  are  no  words  in  stat.  6  Cr.  4.  c.  clxxix. 
I.  exempting  from  its  operation  goods  which  have 
paid  the  market  toll ;  we  are  asked  to  supply  them. 
I  cannot  see  any  ground  for  doing  so,  and  the 


Sackett. 
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Black 

V. 

Saokktt. 


inconvenience  wonld  be  great     Suppose  the  respondent 
had  bought  goods  in  the  market  and  taken  them  to  his 
house  and  after  six  months  exposed  them  for  sale  in  the 
streets,  the  argument  for  exemption  would  be  the  sani^- 
It  would  be  almost  impossible  to  work  the  enactmera.  ^ 
if  construed  as  containing  that  exemption. 


Hates  J.  concurred. 


Judgment  for  the  appeUant  (<a^)* 


(a)  The  ooiresponding  enactment  in  The  Markets  and  Fain 
Act,  1847,  10  &  11  Vict,  o.  14.  a.  13.,  exempts  licensed  hawken. 


Monday, 
June  7th. 


Manx  Statute 
of  Limitations. 
Plea  of  Judg- 
ment in  Manx 
Court. 
English 
Statute  oj 
Limitations. 
Attorney's  bill. 
Bight  oj  action 
ptnding 
appeal. 


Harris  and  Adams  against  Quikb. 

The  plaintifib,  attorneys  in  the  Isle  of  Man,  conducted  for  the  defeiid»*^^ 
the  defence  to  a  suit  commenced  asainst  him  in  the  Consistoiy  Cot*-^^^ 
there  in  1858,  which  was  dismissed  in  April,  1861.  In  September,  \93^^* 
the  plaintifis  in  that  suit  appealed  to  the  Staff  of  Ghovemment,  the  J/d  ^ 
Court  of  Appeal,  and  the  plaintiflb  conducted  ^e  appeal  on  his  W 
till  the  1st  October,  1862,  when  the  plaintiff  dissolTed  partnovhip, 
the  proceedings  were  conducted  by  one  of  them  until  the  appeal  wi 
heard  and  judgment  given  on  the  7th  April,  1865.  On  the  30th  Oetobfi 
1865,  the  plaintififis  brought  an  action  in  the  Deemsters  Court,  Lougl^-^^^ 
hie  of  Man,  for  their  costs  to  the  1st  September,  1862,  in  whic^-^ 
judgment  was  given  for  the  defendant  on  the  eround  that  the  debt  wi 
bajTed  bj  the  Manx  Statute  of  Limitations,  which  enacts  that  actions^ 
debt  upon  an^  trading  contract  or  demand  without  special^  shall ' 
commenced  within  three  years  next  after  the  cause  of  action.  In 
action  on  the  same  bill  of  costs :  Held, 

1.  That  a  plea  of  the  judgment  in  the  Manx  Court  was  no  sjawf^ 
as  the  Manx  Statute  of  Limitations  only  baired  the  remedy,  and 
not  extinguish  the  debt. 

2.  That  the  Statute  of  Limitations  here  was  no  bar,  as  in  csm 
appeal  from  a  Judgment  the  attorney  who  conducts  the  suit  in  th 
Court  below  and  the  appeal  is  not  entitled  to  bring  lus  action  until  tb« 
appeal  is  determined. 


Ty  RIT  issued  on  the  9th  January,  1868. 

Declaration  for  work  and  labour  as  attorneys  ani--^ 
advocates  of  and  for  the  defendant. 

Second  plea.  That  the  alleged  cause  of  action  did  not 


QUINB. 
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crue  within  six  years  before  suit.     Third  plea :  that        1869. 
e  plaintifis  ought  not  to  be  admitted  to  say  that  the       uarru 
sbt  is  due»  because  they  brought  an  action  for  the 
me  cause  in  the  Deemsters  Courts  Dovglas,  Isle  of 
Toft^  and  such  proceedings  were  had  in  that  action  that 

was  considered  by  the  judgment  of  the  Court  that  the 
efendant  did  not  owe  the  debt^  and  that  judgment  still 
3Utinaes  in  full  force ;  wherefore  the  defendant  prays 
idgment  if  the  plaintiffs  ought  to  be  admitted^  against 
M  judgment  of  the  Court  of  Man^  to  say  the  mouey 

payable  by  the  defendant  to  the  plaintiffs. 

Issue. 

Demurrer  to  the  third  plea^  on  the  ground  that  it  was 
t  alleged  that  the  judgment  of  the  Manx  Court  was 
b1  between  the  parties. 
Joinder  in  demurrer. 

On  the  trial,  before  Blackburn  J.,  at  the  Middlesex 
^ngs  in  Trinity  Term,  1868,  it  appeared  that  the 
dntifEs  were  attorneys  and  advocates  in  the  Isle  of 
7n.  Their  bill  of  costs,  which  was  given  in  evidence, 
s  in  respect  of  a  suit  in  the  Consistory  Court  of 
^  Me  of  Man,  commenced  in  March,  1858,  against 
)  defendant  as  administrator  of  the  estate  of  Jane 
^*99e  deceased. 

I^be  suit  was  dismissed  on  the  25th  Aprils  1861. 
^  Xhe  2nd  September^  1861,  the  petitioners  appealed 
^l^e  Staff  of  Government,  the  Manx  Court  of  Appeal, 
^  en  the  30th  September  the  plaintiffs  were  retained 
1^  instructed  therein  by  the  defendant.  On  the  1st 
^^^ber,  1862,  the  plaintiffs  dissolved  partnership,  and 
^  t»laintiff  Adams  conducted  the  suit  on  behalf  of  the 
^^ndant.  On  the  7th  April,  1865,  the  appeal  was 
^^,  and  the  judgment  of  the  Court  below  was  varied. 
^    the  80th  October^  1865,  the  plaintiffs  commenced 


V. 
QUINE. 
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18G0.  ^^  action  jointly  against  the  defendant  in  the  Deemsters 
jj^^^j^  Court,  Doufflas,  Isle  of  Man,  for  the  costs  of  suit  to  the 
Ist  October,  1862.  The  defendant  relied  on  the  Momi 
Statute  of  Limitations,  passed  in  1738,  which  enacts 
that  '^  all  actions,  or  plaints  in  nature  of  actioDs»  of 
debt,  grounded  upon  any  lending,  contract,  or  demand,  Ji 
without  specialty;^'  ''which  shall  be  sued  or  brought  in 
any  of  the  temporal  Courts  of  this  Isle,  .  •  •  .  shall  be 

commenced  and  effectually  prosecuted withia 

three  years  next  after  the  cause  of  such  action,  plaint, 
or  suit,  and  at  no  time  after'^  (a).     Judgment  was  gi?ea 
for  the  defendant,  on  the  ground  that  the  debt  hbm 
barred  by  the  Statute  of  Limitations,  the  Deemsters Coar^ 
being  of  opinion  that  there  were  two  distinct 
the  first  with  the  two  plaintiffs,  and  the  second 
Adams  alone;  and  that  the  three  years  began  to 
from  the  time  when  the  contract  with  the  plainrifis 
at  an  end. 

A  verdict  was  directed  for  the  plaintiffs,  with 
to  move  to  enter  the  verdict  for  the  defendant,  or 
reduce  the  damages,  with  liberty  to  the  Court  to  alio 
the  third  plea  to  be  amended. 

In  Michaelmas  Term,  Baylis  obtained   a  rule 
accordingly,  on  the  ground  that  the  judgment  given  f^ 
the  defendant  in  the  Manx  Court,  or  the  plea  of  tl^ 
English  Statute  of  Limitations,  was  a  bar  to  the 
tiffs^  claim  or  so  much  thereof  as  related  to  the  origio 
suit;  and  for  the  amendment  of  the  third  plea, 
demurrer  to  be  argued  with  the  rule. 

R.  G.  fFilUams,  for  the  plaintiffs.— First.   The  M^ 
Statute  of  Limitations  only  bars   the  remedy  io 

(a)  The  Lex  Scripta  of  the  Isle  of  Man,  comprehending  the 
Ordinances  and  Statute  Laws.    Doufflas,  1819,  pp.  281»  283-4. 
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0>arts  of  the  Isle  of  Man,  and  does  not  extinguish  the        18G9. 
^ebt^  and  therefore  is  no  answer  to  an  action  in  this       hI^bis 
€^rxxktry;  Story  Conflict  of  Laws^  §  576,  p.  766,  6th  ed.,       qJine. 
c^tbg  in  note  3,  among  other  authorities,  Huher  v.  Stei- 
W9^{a).    In  p.  767,  note  2,  is  stated  the  argument  of  the 
A'rdgn  jurist  Hertius  against  the  rule,  viz.,  ^*  that,  if  the 
pinescription  only  of  the  place,  where  the  suit  is  brought, 
^uld  prevail,  the  times  of  prescription  would  be  very 
icertain ;  for  a  man  might  frequently  be  sued  in  different 
places."  In  Ruckmaboye  v.  Mottichund{b)  Jervis  C.  J.  said^ 
p-   86,  that  the  '^  legal  character  of  the  law  of  prescrip- 
tion has  been  so  much  considered  and  discussed  among 
W'riters  upon  jurisprudence,  and  has  been  so  often  the 
■^o^bject  of  legal  decision  in  the  Courts  of  law  of  this 
tt'^d     other  countries,  that  it  is  no  longer  subject  to 
d^oubt  and  uncertainty.     In  truth,  it  has  become  almost 
stxiom  in  jurisprudence,  that  a  law  of  prescription,  or 
of  limitation,  which  is  meant  by  that  denomination, 
**    «t  law  relating  to  procedure  having  reference  only  to 
^**^  lex  fori.''    In  Don  v.  Lippman  (c)  the  Scotch  law  of 
P^^^escription  was  applied  to  a  cause  of  action  which  arose 
^'^    -France^  the  period  of  limitation  in  Scotland  being 
•*^orter  than  that  in  France.     [Lush  J.    That  case  was 
^«e  converse  of  the  present ;  it  is  one  thing  to  say  that 
^^i*    law  of  prescription  shall  prevail  to  bar  an  action 
^  Our  Courts,  and  another  thing  to  say  that  where  a 
Plaintiff  resorts  to  foreign  Courts  the  foreign  law  of 
P''^%cription  shall  not  prevail.     Blackburn  J.   Huber  v. 
^^^er{a)  is  exactly  the  present  case,  except  that  in 
^^^    there   had   been    no    suit   and  judgment  of    a 
^^Tt  in  France.]      The  fact  that  the   plaintiffs  had 

{a)  2  Bing,  K  C.  *J02.  (6)  8  Moo,  P.  C,  4. 

(c)  ba.^F.  1. 13. 

"^OL.  X.  2    U  B.   &   8. 
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18G9.       brought  an  action  in  the  Manx  Conrt,  and  bad  been 
Uabris       defeated  in  it,  makes  no  difference ;  7TS«  British  Linen 
QuVxB.        Company  y.  Drummond  (a).     That  waa  an  action  on  a 
Scotch  bond;  in  which  the  defendant  was  defeated  by 
pleading  the  English   Statute  of  Limitations;  if  the 
plaintiffs  had  afterwards  brought  an  action  in  Scotland 
there  could  not  have  been  a  plea  of  res  judicata.    In 
The  Bank  of  the  United  States  y.  Dannaliy,  in  error  (i). 
Story  J.  said,  p.  370,  "  As  the  contract,  upon  which  the 
original  suit  was  brought^  was  made  in  Kentucky^  and 
is  sought  to  be  enforced  in  the  State  of  Virginia,  the 
decision  of  the  case  in  favour  of  the  defendant,  upon  the 
plea  of  the  Statute  of  Limitations,  will  operate  as  a  bar 
to  a  subsequent  suit  in  the  same  State;  but  not  neces- 
sarily as  an  extinguishment  of  the  contract  elsewhere, 
and  especially  in  Kentucky  J*    A  plea  of  the  judgment 
of  a  foreign  Court  must  shew  not  only  the  identity  of 
the  subjects  in  contest,  the  competency  of  the  tribunal, 
and  the  finality  of  the  judgment,  but  also  the  identity 
of  the  issue,  and  that  it  was  decided  on  the  merits; 
Garcias  v.  Ricardo  (c).     [He  also  cited  ffesilake  Pncain 
International  Law^  376.] 

Secondly,  as  to  the  English  Statute  of  Limitations. 
The  appeal  was  a  continuation  of  the  old  suit,  not  a 
fresh  one.  By  The  Common  Law  Procedure  Act,  185% 
15  &  16  Vict.  c.  76.  s.  148.,  the  proceeding  to  error  is 
<'  a  step  in  the  cause,''  and  it  may  be  so  considered  iu  the 
Isle  of  Man*  The  item  in  the  plaintiffs'  biU  of  costs 
within  six  years  would  draw  the  earlier  items  after  it 
[Blackburn  J.  There  is  no  case  which  decides  that  one 
item  draws  another  after  it.  But  Harris  v.  Osbaum  {d) 
is  in  favour  of  the  plaintiffs.]     And  in  Whiteheads. 

(a)  10  B,  #  C.  903.  (h)  %Ptten  U.8,  961. 

(e)  14  Sim.  265.  (d)  2  C.  f  M.  029. 
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d  (a)  it  was  held  that  an  attorney  retained  to  con-        1869. 

di2<^t  a  suit  cannot  sue  for  his  bill  of  costs  until  the  final  Harris 

inationofit.  Quikb. 


^ajflis,{oTthe  defendant — First.  The  principle  Nemo 

d^b^t  bis  vexari  pro  una  et  eadem  causS;  applies.    The 

pl^5:CL  of  the  Statute  of  Limitations  in  the  Manx  Court 

sl^^^wed  that  the  plaintifis  had  no  right  of  action^  and 

^v'Skfii    a  plea  to  the  merits.    In  Huber  v.  Steiner  {b)  there 

no  judgment  of  the  French  Court  in  favour  of  the 

^ndant     Here  has  been  virtually  an  extinguishment 

^^    "fclie  debt  by  the  judgment  of  the  Court  in  the  hU  of 

and  the  comitas  gentium  requires  that  a  judgment 

is  a  bar  to  the  action  in  the  foreign  Court  should 

enforced  as  much  as  a  judgment  which  entitles  a 

plaintiff  to  recover.      In  Phillips  v.  Eyre  (c)  the  whole 

^^^"^se  of  action  was  gone  in  Jamaica^  and  was  held  to 

^^  't^en  away  in  the  Courts  of  this  country.   [Cockburn 

^^    J,    In  that  case  the  right  of  action  in  respect  of  the 

'^^^i^ts  was  taken  away:  the  acts  for  which  the  action 

'^'^B  l)rought  being  declared  by  the  local  legislature  to  be 

*^>^ftil.] 

Secondly.  There  was  not  a  continuous  suit  to  take 

'^^  case  out  of  the  EngUsh  Statute  of  Limitations.     In 

'^^^^kery  v.  Mtmnings  (d)   Lord  Tenterden  said,  p.  17, 

^V^en  the  suit  was  terminated  by  a  sentence,  there 

^o  doubt  that  the  proctor  had  a  right  to  call  for  the 

^otint  of  his  bill."     [Blackburn  J.  Here,  though  judg- 

was  given  in  the  Consistory  Court,  there  was  an 

;  it  cannot  be  treated  as  clear  that  the  suit  was 

continuous.]     [He  dted  Phillips  v.  Broadley  (e).] 

(a)  7  Exch.  691.  (b)  2  Bing.  N.  C.  202. 

(c)  9B.f  8. 343.  (d)  I  B,  f  Ad.  15. 

(e)  9  Q.  B.  744. 

2  u  2 
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1869.  CocKBURN  C.  J.     The  rule  must  be  discharged,  ind 

Harbis      judgment  on  the  demurrer  be  given  for  the  plaintifihi 
QciHB.  -^^  regards  the  question  whether  the  judgment  in  tbe 

Manx  Courts  which  was  founded  on  the  Manx  Statute  of 
Limitations^  is  a  bar  to  an  action  in  the  Courts  of  tlui 
country^  we  are  bound  by  authority,  Huberv.  SUiMer{i) 
being  conclusive  upon  the  point.     If  the  matter  wen 
res  integra,  I  should  require  further  time  to  consider 
before  I  held  that  a  statute  of  limitations  regulating 
the  time  within  which  a  debt  may  be  sued  for  is  matter 
of  procedure  and  not  of  the  substance  of  the  contract 
Where  a  sum  of  money  is  owing  from  one  persoo  to 
another,  if  by  the  law  of  the  place  of  contract  an  actioD 
to  recover  the  money  must  be  brought  within  a  certaia 
time,  the  contract  on  the  part  of  the  debtor  might  vdi 
be  interpreted  to  mean,  "  I  will  pay  on  a  given  day,  or 
within  such  time  as  the  law  of  the  place  requires  that 
an  action  should  be  brought  to  force  me  to  pay.''   But* 
Huber  v.  Steiner  being  a  binding  authority,  it  make* 
no  diflerence  that  there  had  been  a  judgment  of  di0 
Manx  Court,  as  the  plea  does  not  go  to  the  merits.  B/ 
the  Manx  Statute  of  Limitations,  on  which  the  M(a^ 
Court  decided  in  favour  of  the  defendant,  the  actki^ 
could  not  be  brought  after  three  years :  the  issue  raised- 
here  is  not  the  same,  as  the  limitation  is  six  years,  iM^ 
three.     Therefore  a  plea  that  by  the  Manx  law  thre^ 
years  is  a  bar  is  no  answer  to  an  action  in  the  Courtic^ 
this  country. 

As  to  the  other  branch  of  the  argument,  viz.  that  tk*^ 
English  Statute  of  Limitations  began  to  run  from  tb^ 
time  when  the  suit  was  dismissed  in  the  Court  \idof^> 
if  nothing  had  been  done  after  the  judgment  tbere,  »^^ 

(a)  2  Bing.  A.  C.  202. 
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tihe  other  items  of  the  bill  had  no  reference  to  the  suit^        1869. 
-^at  would  be  so;   but  as  soon  as  the  defendant  in-       Harris 
^tracted  his  attorneys  to  appeal  from  that  judgment^       Qu^nb. 
^iJid  they  did  so^  the  appeal  was  a  continuation  of  the 
€>iginal  suit.    According  to  the  authorities  an  attorney 
i9  not  in  a  situation  to  bring  an  action  for  his  costs  until 
^lie  appeal  is  concluded. 

Blackbubn  J.     It  is  decided  by  authority  that  a 

st;^ate  of  limitations  relates  to  the  conduct  of  a  suit,  and 

tlierefore  the  case  is  governed  by  the  lex  fori  and  not  by 

tlie  lex  loci  contractus.  Consequently  a  plea  of  the  lapse 

Off  three  years  would  not  be  good  in  an  action  for  a  debt 

contracted  in  the  Isle  of  Man  and  sued  for  in  our  Courts. 

^^    is  said  that  the  plea,  if  amended  according  to  the 

"^^t»,  would  be  an  answer,  because  it  would  shew  that 

the  Afanx  Court  had  declared  that  to  be  the  Manx  law, 

**id    had  acted  on  it,  and  that  by  the  comity  of  nations 

^^  Ought  to  hold  that  the  claim  is  barred.     But  I  do 

'^ot  ^ee  that  the  comity  of  nations  is  involved.     Where 

*  ^^Tirt  of  competent  jurisdiction  has  decided  a  matter 

*^^   plaintiff  is  estopped  from  disputing  the  decision  or 

^^SHting  the  matter  in  the  Courts  of  another  country. 

^t  in  the  present  case  all  that  the  Manx  Court  decided 

'^   that  in  the  Courts  of  the  Isle  of  Man  the  plaintiffs 

^^^d  not  recover.     And  it  would  be  strange  to  say  that 

^^gh  the  plaintiffs  could  have  recovered  in  an  action 

^*^  before  the  Manx  Court  had  so  decided,  they  could 

^^  ^"ecover  after  that  decision. 

the  other  point  it  was  decided  in  Harris  v. 
^ottm  (a)  that  the  attorney  cannot  sue  for  payment 
l&ia  bill   of  costs  till  the  termination  of  the   suit. 

(a)  2  C.  4'  M.  iJ'Jd. 


QUIRB. 
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1869.  Prima  facie  that  may  be  when  judgment  is  obtained  in 
jj^^^jg  the  Court  below,  but  when  the  party  is  dissatisfied  with 
that  judgment,  and  instructs  the  same  attorney  to  appeal 
from  it,  then  the  judgment  is  shewn  not  to  be  tbe 
termination,  and  therefore  the  action  is  delayed  till  tbe 
real  termination  of  the  suit  is  reached. 

Lush  J.  I  will  only  add  on  the  first  point,  that  if 
the  Manx  Statute  of  Limitations  had  been  analogous 
to  stat.  3  &  4  ^.  4.  c.  27.  as  to  real  property,  by  whick 
the  right  is  extinguished  after  the  limited  time  (a),  that 
would  have  been  a  good  defence  to  the  action  in  this 
Court.  But  as  to  actions  of  debt  the  Manx  law  is  the 
same  as  our  Statute  of  Limitations  in  this  respect,  thit 
it  only  bars  the  remedy.  What  was  decided  in  the 
Manx  Court  was,  that  the  plaintiffs  had  lost  their  right 
to  sue  in  that  country. 

Hayes  J.  The  distinction  between  statutes  which 
only  bar  the  right  of  action  and  those  which  extingoiil^ 
the  right  or  title  itself,  referred  to  by  my  brother  i«A 
is  taken  by  Stort/  in  his  Treatise  on  the  Conflict  of  Lafh 
§  582,  6th  ed.  The  only  distinction  between  the  pieseot 
case  and  Huber  v.  Steiner  {b)  is,  that  in  the  present 
case  an  action  was  brought  in  the  Manx  Court,  and  ob 
the  question  upon  the  Manx  Statute  of  Limitatioot 
being  raised  that  Court  gave  judgment  for  the  defend- 
ant, and  therefore  declared  what  the  law  of  the  country 

was. 

Rule  discharged,  and  judgment  for 

the  plaintiffs. 

(rt)  Sect.  34.  (h)  2  Bing.  X  C.  '2sri 
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1869. 


The  Guardians  of  the  Poor  of  the  Machynlleth  Saturday, 
Union,   appellants,    The  Churchwardens  and 


Overseers  of  the  Lower  Division  of  the  Parish  j^^!^^. 
of  Pool,  respondents.  uJ^ 

District  united 

By  a  local  Act,  6  (r.  4.  c.  cxxiii.,  "  for  the  better  relief  and  employment   ^^ t^i^^l' 
of  the  poor  of  the  M.  and  P.  United  District"  &c.,  certain  parishes  and       C/.       Iru^ 
towDBhips  were  formed  into  an  united  district.     The  Act  was  adminis-    94  a' ok  yic* 
tered  hy  guardians  and  directors,  twenty-four  of  the  guardians  being       ^r       1 
dected  directors.     The  M.  4"  -P.  House  of  Industry^  established  under   ^*  *^*^*  **    ' 
former  local  Acts,  was  vested  in  the  guardians,  and  the  poor  in  the  house 
wer»  under  the  care,  controul  and  management  of  the  directors ;  but 
thflir  relief  was  changed  to  and  paid  by  the  respective  parishes  to  which 
tiiej  belonged ;  as  was  also  the  outdoor  relief,  which  was  under  the 
oontroul  of  the  overseers  of  the  respective  parishes.     The  general  ex- 
penses of  the  maintenance  and  management  of  the  house  of  industry 
Were  paid  by  the  purishes  and  places  within  the  district  in  certain  fixed 
proportions.     Held,  that  the  parishes  and  townships  so  united  were  a 
number  of  parishes  "incorporated  for  the  relief  or  maintenance  of  the 
Boor"  under  a  local  Act.  and  included  in  the  word  "  union"  in  stat.  24  & 
c5  Vict,  c.  55.8.  1.  as  interpreted  by  stat.  4  &  5  W.  4.  c.  70. 8.  lUl). ;  and 
ionsequently  a  combined  residence  of  one  year  in  two  of  the  townships 
within  the  united  district  rendered  a  pauper  irremovable. 

/"^ASE  stated  by  consent,  under  stat.  12  &  13  fict. 
c\  45.  s.  11. 

By  an  order  of  justices,  dated  the  11th  January ^  1867, 
G.  Rowlands  and  three  other  persons  were  ordered  to 
be  removed  from  the  lower  division  of  the  parish  of 
fFdchpool  to  the  parish  of  Peneyoes,  as  the  place  of  their 
last  legal  settlement.  Notice  of  appeal  was  duly  given 
Against  this  order,  and  the  ground  of  the  appeal  was, 
that  the  paupers  were  irremovable  from  the  respondeat 
parish  because  they  had  resided  there  and  in  other  parts 
of  the  union  in  which  that  parish  is  situate  and  of  which 
it  forms  a  part  for  more  than  a  year  next  before  the 
making  of  the  order. 

The  lower  division  of  the  parish  of  Pool,  or  Welch* 
pool  as   it  is  sometimes  called,  is  a  township  or  place 
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1869.  separately    maintainiDg  its    own    poor,   and  the  two 

GuardiaDs  of  Other  divisions  of  the  parish,  namely  the  middle  and 

^lIbth*  ^PP^r  divisions  of  Pool,  also  separately  maintain  their 

Union  own  poor,  but  no  division  aids  or  contributes  to  the 

Overseers  of    relief  of  the  other  townships  or   divisions,  and  eadi 
Pool.  ^  '  , 

division  has  its  own  churchwardens  and  overseers,  maka 

its  own  assessments,  and  raises  its  own  rates,  as  provided 

in  a  local  Act,  6  G.  4.  c.  cxxiii. 

By  stat.  6  G,  4.  c.  cxxiii.,  intituled  ^'  An  Act  to  rqpeil 
two  Acts,"  32  G.  3.  c.  96.  and  36  G.  8.  c.  37.,  "fiwr  tk 
better  relief  and  employment  of  the  poor  of  the  MaA- 
gomery  and  Pool  United  District,  and  to  provide  net 
powers  and  regulations  in  lieu  thereof,''  sect  l,tlie 
parish  of  Pool  and  a  number  of  other  parishes  isd 
townships  were  to  be,  continue,  and  remain  one  iDOor 
porated,  entire,  and  united  district,  for  the  purposes  of 
this  Act,  and  be  called  The  Montgomery  and  /W 
United  District.  This  Act  of  Parliament  is  administered 
within  the  district  by  the  guardians  and  directors  of  die 
united  district  (sects.  1, 9),  who  are,  by  sect.  1,  defined  to 
be  all  persons  residing  within  the  district  and  possesflDg 
certain  qualifications,  and  are  to  be  a  corporate  body. 

By  sect.  2  a  house  of  industry  established  under  the 
former  local  Acts  and  called  The  Montgomery  and  /W 
House  of  Industry,  was  vested  in  the  guardians  of  the 
united  district.     The  poor  in  the  house  are  nnd^  th^ 
entire  care,  controul  and  management  of  the  ^directon^ 
of  the  poor  of  the  Montgomery  and  Pool  United  Dii-^ 
trict,''  but  their  relief  is  charged  to  and  paid  byth^ 
respective  parishes  to  which  they  belong,  as  is  also  th^ 
outdoor  relief,  which  is  entirely  under  the  contronl  o^ 
the  overseers  of  the  respective  parishes,  and  not  of  tbtf 
Board  of  directors. 

The  fund  for  paying   the   general   expenses  oi^ 
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^^rporation  is  raised  as  pointed  out  by  sects.  47  and  48, 

the  former  of  which  enacts  that  *'  such  poor  persons  as 

shall  be  sent"  to  the  house  of  industry  after  the  1st 

October,  1825^  "  shall,  during  the  times  they  shall  respec- 

"^vely  remain  therein^  be  lodged,  clothed,  maintained, 

»»d  provided  for  by  the  directors  of  the  said  corpora- 

'ticn  at  the  expense  of  the  respective  parishes  and  other 

places  in  the  said  united  district  to  which  they  shall 

*">espectively  belong,  or  from  or  in  respect  of  which  they 

shall  respectively  be  received  into  the  said  house."    And 

i>y   sect.  48  the  general  expenses  of  the  maintenance 

Mid  management  of  the  house  of  industry  are  to  be  paid 

^^  ^Iie  several  parishes  and  places  within  the  district  in 

^-•^  t^in  fixed  proportions  according  to  a  schedule  given. 

*•**    ^liat  schedule  the  lower,  middle  and  upper  divisions 

™   ^he  parish  of  Pool  appear  separately,  and  a  different 

P^^portion  is  fixed  for  the  contributions  of  each  towards 

^"^  common  fund. 

^y  sect.  49  the  directors  are  to  issue  warrants  to  the 
^^^^I'aeers  of  the  poor  of  the  respective  places  in  the  dis- 
^^^  requiring  them  to  raise  the  specified  contributions 
*^^  to  pay  the  same  out  of  the  poor  rates  for  their 
^pective  parishes  or  places. 

I^he  corporation  have  no  common  fund  other  than 
^t  referred  to  in  sects.  47, 48  and  49,  and  the  directors 
^^^    guardians  have  no  power  whatever  to  raise  any 
^^d«  except  under  those  sections. 

I^he  paupers  and  their  mother,  who  is  a  widow,  had 

'^^'ciediately  before  the  3rd  February ^  1866,  resided  in  the 

^^<ile  division  of  the  parish  of  Pool  for  several  years, 

^^     were  irremovable    therefrom   by  reason  of  stat. 

^   10  Vict  c,  66.      On  that  day  they  removed  from 
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1869.        that  township  to  the  lower  division  of  the  parish,  where 
Guardians  of   ^^^  Continued  to  reside  up  to  the  time  when  the  preaeat 
order  was  made;  and  the  mother  continued  to  resA^ 
there  until  she  was  sent  to  prison^  where  she  now  is. 

The  paupers  are  removable  from  the  lower  di?isioi^ 
of  the  parish  if  their  residence  there  and  that  of  theV 
mother  is  alone  to  be  considered. 

The  appellants  however  contend  that  their  resident 
in  the  middle  division  of  Pool  may  be  joined  with  th^^ 
residence  in  the  lower  division^  and  that  they  are  irr*^" 
movable  from  the  latter  place  by  reason  of  stats.  24      ^ 
25  Vict.  c.  55.  «.  1.  and  28  &  29  Vict  c.  79.  s.  8.  becaa 
they  have  resided  for  one  year  or  upwards  in  one 
more  parishes  forming  part  of  the  united  district,  whi 
it  is  contended  is  a  union  within  the  meaning  of  s 
24  &  25  Vict  c.  55.  s.  1. 

The  respondents  contend  that  the   Montgomery 
Pool  United  District  is  not  a  poor  law  union  conte 
plated  by  that  Act^  and  that  the  duties  of  the  directo^^ 
are  confined  solely  to  the  internal  management  of  t 
house  and  of  the  poor  who  may  be  therein,  and  th 
the  directors  have  no  common  fund  at  their 
nor  have  they  the  means  of  raising  any,  out  of  whi 
paupers  can  be  supported. 

The  respondents  admit  that  if  the  residence  in  diffi 
parishes  which  form  part  of  the  united  district  may 
joined  together  the  paupers  are  irremovable. 

The  question  for  the  opinion  of  the  Court  i 
whether  the  paupers  are  irremovable  fix>m  the  lovi 
division  of  Pool,  the  respondent  parish. 

By  stat.  6  G,  4.  c.  cxxiii.  s,  9.  it  is  declared  th 
twenty- four  of  the  most  able  and  discreet  guardi 
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shall  be  elected  to  be  directors  of   the  poor  of  the        1869. 
Montgomery  and  Pool  United  District.     The  manner  of   Guardians  of 
election  is  provided  by  sect.  15. 

Sect.  28  enacts,  That  the  directors  shall  form 
Committees,  and  make  standing  rules  and  orders  as 
"^ell  for  the  regulation  of  themselves,  and  of  the  officers 
employed  in  the  house  of  industry,  as  for  the  govern - 
SiQce  and  regulation  of  the  house  and  the  poor  therein ; 
Aiid  repeal,  alter,  or  amend  the  same  as  to  them  shall 
0€em  expedient. 

By  sect.  38  the  directors  are,  without  delay,  to  ascer- 

^^n  the  respective  places  of  settlement  within  the  united 

district  of  all  poor  persons  in  the  house  of  industry  on 

1st  October,  1825,  to  deliver  to  the  overseers  of  the 

of  each  place  in  the  district  a  list  or  account  of  the 

)ns  whose  settlements  shall  be  found  to  be  in  that 

P*^oe,  or  who  were  brought  to  or  received  into  the  house 

or  in  respect  of  that  place :  and  further  provisions 

made  for  alloting  each  of  the  poor  persons  whose 

•^"tt-lement  cannot  be  ascertained   to  one  or  other  of 

parishes  or  places  within  the  district. 

Sect.  39.  ''  And  be  it  further  enacted.  That  from  and 

the  said  1st  day  of  October,  1825,  each  parish  or 

:r  place  within  the  said  united  district  shall  have  the 

and   distinct  care  of  the  poor  belonging  or 

shall  hereafter   belong  thereto,   or  who  was  or 

or  shall  be  sent  to  or  received  into  the  said  house 

^*    industry  from  or  in  respect  of  such  place,  or  be  so 

^^O'^ted  as  aforesaid,  and  shall  maintain  or  provide  for 

"^^Oi  at  the  separate  expenoe  of  such  place,  either  in 

^^     said  house  of  industry  by  virtue  of  this  Act,  or 

^*^Ovhere,  pursuant  to  the  general  laws  relating  to  the 

^^^1^  and  this  Act,  with  power  nevertheless  to  remove 
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1869.        by  the  usual  means  such  of  them  whose  setUements 
Guardians^   ^^7  happen  to  be  elsewhere   than  in  such  place,  to 
the  place  or  respective  places  of  his,   her»  or  thor 
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Overseers  of        Sect.  40.  "  And  be  it  further  enacted.  That  it  shall  b© 
Pool.  .      ' 

lawful  for  the  vestry^  or  in  cases  of  immediate  necessity 
for  the  overseers^  or  other  officers  or  persons  having  hf 
law  the  care^  management,  or  direction  of  the  poor  of 
any  parish  or  place  within  the  said  united  district,  fitna 
time  to  time  to  take  or  send  any  poor  person  or  penoni 
chargeable  thereto  to  the  said  house  of  industry,  witk 
or  without  suitable  clothing,  by  writing  signed  by  the 
vestry  clerk,  or  a   director  or  overseer   of  the  poor 
appointed  for  or  in  respect  of  the  same  parish  or  place;  and 
such  poor  person  or  persons  shall  be  thereupon  reoeiTed 
into  the  said  house,  and  there  provided  for  under  tlie 
provisions  of  this  Act ;  and  that  it  shall  be  lawful  for 
such  vestry,  overseers,  or  other  officers  or  persons  having 
such  management  or  direction  as  aforesaid,  by  writing 
signed  in  like  manner,  at  any  time  or  times  to  require  the 
discharge  of  any  of  the  said  poor  persons  who  now  i< 
or  are  or  shall  be  in  the  said  house  of  industry  belongiof 
to  such  parish  or  other  place,  or  from  or  in  respect  of 
which  such  writing  shall  be  sent,  and  such  person  or  pe^ 
sons  shall  be  thereupon  discharged  accordingly  suitably 
clothed,  and  shall  be  taken  and  removed  by  such  overseer^ 
or  other  officer  of  such  parish  or  place  from  the 
house,  either  back  to  the  same  parish  or  place,  or  to 
place  or  respective  places  of  his,  her,  or  their  settlemeoi'' 

By  sects.  41  and  42  persons  insane  or  afflicted  witt-^ 
contagious  diseases  may  be  removed  from  the  house 
industry  to  the  parish  or  place  from   which  they 
brought  to  the  house. 
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Sect  43.    '*  And  be  it  further  enacted,  That  the  said 
diz-ectors  for  the  time  being  shall  have  and  they  are 
hereby  vested  with  the  entire  care,  control,   manage- 
ment, and  government  of  the  said  house  of  industry,  and 
of   all  the  poor  who  now  are  or  shall  at  any  time  be 
i^eceived  therein,  until  lawfully  discharged  therefrom, 
witli  power  to  provide  for  their  better  maintenance  and 
employment  there,  and  shall  from  time  to  time,  for  ever, 
■et  and  keep  them  to  work  and  maintain  and  provide 
fox*  them  during  their  respective  continuance  in  the  said 
house,  in  such  manner  as  overseers  of  the  poor  are  em- 
powered and  required  to  do  in  any  poorhouse,  workhouse, 
^*>^  elsewhere,  by  any  law  now  in  being,  or  which  shall 
hereafter  be  enacted  relating  to  the  poor,  or  in  such 
other  legal  manner  as  the  said  directors,  or  any  three  of 
^em,  thall  think  proper,  subject  to  the  provisions  of  this 
'^ct,  and  to  the  rules,  orders,  and  regulations  to  be  made 
*^y  virtue  hereof." 
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J^oland,  for  the  appellants.  —  The  object  of  stat 
^  G.  4.  c.  cxxiii.,  as  stated  in  its  title,  is  "  the  better  relief 
**id  employment  of  the  poor,*'  which  is  the  same  object 
^  is  stated  in  the  title  of  Gilberfs  Act,  22  G.  3.  c.  83. ; 
therefore  the  united  district  incorporated  under  the  local 
'^^t  18  a  **  union''  within  the  meaning  of  stat  24  &  25  FicL 
^  S5.  *.  1.,  as  interpreted  by  stat  4  &  5  ^.  4.  c.  76.  s.  109. 
^  ia  not  less  a  union  because  there  is  no  common  fund 
^*^  the  maintenance  of  the  poor  either  in  or  out  of  the 
^^Hchouse.  This  united  district  is  like  a  union  under  stat. 
*  ^.  8.  c.  83.,  by  sect  24  of  which  the  poor  persons  sent 
^  ^he  house  are  to  be  maintained  at  the  expense  of  the 
^•pective  parishes  according  to  the  terms  and  in  the 
Proportions  therein  prescribed.    Leatham  v.  The  Visitor 
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1869.        ond  Guardians  of  Bolton  le  Sands,  in  error  (a),  was  decided 
Guardians  of    ^P^°  The  Lunatic  Asylums  Act,  1853, 16  &  17  VieL  c.97. 
s.  97.,  and  the  interpretation  clause,  sect  132,  contained 
a  different  definition  of  the  word  ''union." 
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Mclntyrey  for  the  respondents. — The  parishes  and 
townships  in  this  district  are  incorporated  only  for  the 
purpose  of  maintaining  a  house  of  industry,  there  being 
a  common  fund  only  for  the  general  expenses  of  tke 
house.    Stat.  24  &  25  Vict  c,  55.  s.  9.  enacts  that  parishes 
comprised  in  any  union  formed  under  stat.  4  &  5  ff.  4^* 
c.  76.  shall  contribute  to  the  common  fund  in  proportioi^ 
to  the  annual  rateable  value  of  property  in  those  parishes 
respectively  assessable  to  the  relief  of  the  poor.  In  tho*^ 
unions  therefore  it  makes  no  difference  whether  iff^^ 
movability  is  gained  by  residence  in  one  parish  or  by  ^ 
combined  residence  in  several  parishes  in  the  unio^' 
But  the  reason  for  the  rule  does  not  apply  where  ea^^** 
parish  supports  its  own  paupers.     In  Reff.  v.  The  Guif^^ 
dians  of  Northtoich  Union  {b)  it  was  held  that  TheUni^^ 
Chargeability  Act,  1865,  28  &  29  Vict.  c.  79.  s.  2.,  appli^ 
only  to  a  union  formed  under  stat.  4  &  5  fF.  4.  c.  76* 


Poland  was  not  called  upon  to  reply. 


CocKBURN  C.  J.    I  am  of  opinion  that  the  paupers 
irremovable.     The  question  turns  upon  the  meaning  ^^^ 
the  word  "union"  as  used  in  stat.  24  &  25  Vict.  c.  56.  i.  ^  ' 
In  former  times  great  cruelty  was  sometimes  inflicted  (p'^^ 
paupers  by  tearing  them  away  from  places  in  which  HsiC^ 
had  long  resided  and  to  which  their  associations  attach^^^ 
them,  and  taking  them  away  to  their  place  of  settlemec^- 

(a)  6  2?.  #  &  647.  (6)  8  B.  #  &  351 
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h  they  had  never  thought  of  for  years^  and  perhaps  had  1869. 
r  seen.  The  Legislature  remedies  that  grievance  hy  Guardians  of 
ting  that  a  residence  in  a  parish  for  a  certain  period 
Id  constitute  irremovability,  so  that  poor  persons 
became  chargeable  after  a  residence  in  that  parish 
•he  given  period  should  be  entitled  to  be  left  there 
eace.  That  humane  legislation  has  been  extended 
improved  by  being  applied  to  several  parishes  com- 
hI  in  one  union.  This  extension  of  the  principle 
It  perhaps  in  justice  to  be  limited  to  unions  formed 
tr  Stat.  4  &  5  ^r.  4.  c.  76.,  in  which,  by  stat.  24  &  25 
.  e.  55.  8,  9.,  every  parish  contributes  in  proportion 
le  amount  of  rateable  property  in  it,  and,  the  whole 
n  being  treated  as  an  entire  district,  it  matters  not 
:her  paupers  come  from  parish  A.  or  parish  B,,  as 
are  all  relievable  out  of  the  common  fund.  But 
is  not  what  the  Legislature  has  done.  The  word 
on*'  is  used  in  stat.  24  &  25  Vict  c,  55.  s.  1.,  and  by 
12  the  words  used  in  that  Act  are  to  be  construed 
le  like  manner  as  in  stat.  4  &  5  ^F.  4.  c.  76.  By 
109  of  stat  4  &  5  fF.  4.  c.  76.  •'  the  word  '  union' 
be  construed  to  include  any  number  of  parishes 
id  for  any  purpose  whatever  under  the  provisions 
lis  Act,  or  incorporated  under''  stat.  22  G.  3.  c.  83., 
ituled  •  An  Act  for  the  better  relief  and  employ- 
t  of  the  poor,'  or  incorporated  for  the  relief  or  main- 
Dce  of  the  poor  under  any  local  Act."  Therefore 
9  are  three  states  of  things  to  which  the  word 
ion"  is  applicable.  First,  a  union  as  constituted 
It  stat.  4  &  5  W^.  4.  c.  76. ;  second,  a  union  under 
«rf  8  Act^  22  G,  3.  c.  83. ;  third,  any  other  case  of  an 
rporation  for  the  relief  or  maintenance  of  the  poor 
^  any  local  Act.    The  reference  to  Gilberfn  Act 
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1S69.        «hevB  tlud  the  word  "  muoa*  is  not  confined  to  cues  i^ 
^      ,.      T  which  all  the  parishes  of  a  district  are  nnited  into  ^ 
Macbts-     onion  for  the  maintenance  of  the  poor,  and  hafe  a  w^^ 

UzLVTo        mon  fond  formed  br  the  oontribntions  of  esdi  ptriit^* 
OrerM«fsof    for  nndcT  that  Act  each  parish  oontribotes  sccorfiwfip 
to  the  arerage  expenses  of  the   paupers  beloDgiDg  t^^ 
it  as  directed  in  sect.  24.    It  is  important  that  the  tid^ 
of  GUderfs  Act  is  in  the  same   terms  as  the  titk  o^ 
this  local  Act,  and  the  objects  of  the  local  Act  are  tk^ 
same  as  those  of  Gilbtrfs  Act  with  one  trifling  except 
tioD,  riz.,  that  although  the  purpose  of  both  wss  to  poa^ 
an  end  to  outdoor  relief  and  confine  pauperism  witbLKa 
the  walls  of  the  poorhouae,  outdoor  relief  is  by  the  local 
Act  left  in  the  hands  of  the  parish  ofScers;  but  this  niuciKa 
clearly  £idls  within  the  third  braudi  of  the  definitioc^' 
Looking  at  the  whole  scope  of  the  local  Act  it  is  ino'* 
possible  to  say  that  this  is  not  a  union  of  parishes  for  tb^ 
relief  and  maintenance  of  the  poor,  though  the  Act  alter* 
the  system  of  the  relief  and  management  of  the  poo^ 
established  by  stat.  43  Eliz.  c  2.  and  substitutes  a  fivi>* 
of  government  partly  by  directors  and  partly  bj  tb^ 
parish  officers. 

Mellor  J.     The  object  of  this  l^islation  was  to 
prevent  the  removal  of  paupers  from  districts  in  whict^ 
they  have  resided  for  a  certain  time.     It  is  admitted  tb^^ 
these  paupers  would  be  irremovable  if  this  was  an  n^'^ 
nary  union.    When  the  burthen  of  the  maintenance  ^ 
paupers  is  thrown  on  all  the  parishes  of  the  union  ^^ 
equity  of  the  enactment  making  them  irremovable  isy  ^ 
regards  the  ratepayers,  more  complete.     But  the  cP^^ 
ditiou  of  the  paupers  ought  not  to  be  made  worse  ^^ 
this  union  than  in  any  other  because  the  burden  of  tb^^^ 
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naintenance  is  by  the  local  Act  incorporating  the  dis-        18(59. 

Tiet  thrown  on  each  parish.     It  is  desirable  that  there  Guardians  of 
ihoold  be  uniformity  in  this  respect  in   the  diflTerent        i^lbth*" 
inioDS,  and  therefore,  for  the  reasons  stated  by  my        ^"*°^ 

Liord,  I  am  of  opinion  that  these  paupers  were  irremov-  Overeeers  of 
ible. 

Lush  J.  concurred. 

Hates  J.  It  would  be  an  unfortunate  thing  if  a 
different  construction  from  that  which  we  adopt  was  put 
on  the  legislation  upon  this  subject. 

Order  quashed. 


Caby  and  another  against  Dawson.  Tuesday, 

•^  June  8th. 

Ib  January,  1866,  an  Insurance  Company  lent  a  large  sum  in  consols  Bankmpt 

fe  be  deposited  by  the  promoters  of  a  bill  then  before  Parliament.     The  j^yj  ^y^. 

^  plaintifl&j  the  defendant,  and  three  other  persons,  entered  into  an  ^olidation  Act 

^making  with  the  Company  that  if  the  bill  was  thrown  out  the  1^9  j2  <f-  13 

.  Jneola  should  be  returned,  and  that  if  it  passed  (which  was  the  erent  yictl  c.'l06. 

[W  happened)  an  equal  amount  of  stock  should  be  transferred  to  the  g  178." 

srvQinpaDy,  and  that  a  sum  in  the  nature  of  interest  on  the  value  of  the  Bankruptcy 

f  L?*^^  *^        *^™®  *^®y  yfete  lent  from  the  end  of  six  months  after  the  ^^^^  jg^j 

5?  ^^  ^®  ^^  ^^  ^^®  transfer  should  be  paid  to  the  Company.   In  April  24  i-  25  Vict, 

«•  defendant  was  adjudicated  a  bankrupt.    In  July  he  obtained  his  ^^  134  g^  154* 

•■wof  dischar^.    In  August  the  bill  was  passed,  but  the  consols  were  Liability  to 

**  teansferred  till  the  8th  May,  1667,  and  the  plaintiffs  were  compelled  to  pf^y  money  on  a 

Jjpmder  the  undertaking  60CW.  as  the  equivalent  for  interest.    In  an  contingncu. 

•^n  by  the  plaintiffs  to  recover  contribution  from  the  defendant,  to  Jjiability 

2^  he  pleaaed  bankruptcy :  Held,  that  the  claim  against  the  defend-  capable  of 

f^jj^'espect  of  his  undertaking  could  not  have  been  proved  under  the  I'^uation, 
'^•'optev,  inasmuch  as  the  undertaking  was  not  a  liability  to  pay 
■^y  within  The  Bankrupt  Law  Consolidation  Act,  1849,  12  &  13  Vict, 

..y- «.  178.,  nor  was  the  liability  of  the  defendant  capable  of  valuation 
^^'^  The  Bankruptcy  Act,  1861,  24  &  25  Vict,  c,  134.  a,  154. 

J  5lS  was  an  action  for  money  paid. 

The  only  material  plea  was  bankruptcy. 
y^^  the  trial,  before  Blackburn  J.,  at  the  Middlesex 
^^gs  after  Michaelmas  Term,  1867,  it  appeared  that 
^^>-  X.  2  X  B.  &  s. 
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1S(>9.  The  Marine  Insurance  Company,  in  January,  1866, 
Qj^^j  lent  a  large  sum  in  consols  to  be  deposited  by  the  pro- 
Dawsoh  moters  of  a  bill  then  before  Parliament ;  and  a  certn 
sum  was  paid  to  the  Company  for  the  use  of  tti 
consols  for  six  months.  The  two  plaintiffs,  the  defendant 
and  three  other  persons,  entered  into  an  undertaking 
with  the  Company  that  if  the  bill  was  thrown  out  the 
consols  should  be  returned,  and  that  if  it  passed  (wUdi 
was  the  event  that  happened)  an  equal  amount  of  stod 
should  be  transferred  to  the  Company,  and  that  a  sum 
in  the  nature  of  interest  on  the  value  of  the  consob  it 
the  time  they  were  lent  from  the  end  of  six  months  to 
the  date  of  the  transfer  should  be  paid  to  the  Compinj. 
In  Aprtly  1866,  the  defendant  was  adjudicated  a  bank- 
rupt. In  July,  1866,  he  obtained  his  certificate,  b 
August,  1866,  the  bill  was  passed,  but  the  consols  were  not 
transferred  to  the  Company  till  the  8th  May,  1867,  and 
the  plaintiffs  were  compelled  to  pay  under  the  undertaking 
600/.  as  the  equivalent  for  interest.  The  action  was  bronglt^ 
to  recover  contribution  of  one-sixth  part  of  this  sank 

A  verdict  was  entered  for  the  defendant  on  the  ^ 
of  bankruptcy,  with  leave  to  move  to  enter  a  verdi^ 
for  the  plaintiffs. 

In  Hilary  Term,  1868, 

H.  James  obtained  a  rule   nisi  accordingly,  on  tl^ 
ground  that  the  plea  of  bankruptcy  afforded  no  ans^^ 
to  the  plaintiffs'  daim,  as  it  was  not  provable  un^ 
the  bankruptcy. 


The  rule  was  argued,  May  81,  before  Cockburn  C 
Blackburn,  Lush  and  Hates  JJ. 


Murphy,  for  the  defendant,  cited  The  Bankrupt 


% 
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Consolidation  Act,  1849,  12  &  13  Vict.  c.  106.  ss,  172.        i869. 

177.  178.,  The  Bankruptcy  Act,  1861,  24  &  25  Vict  ^^ — 

e.   184.  s.  154,    Warburg    v.    Tucker,   in    error  (a), 
Saunders  y.  BestXb)^  Simpson  v.  Mirabita  (c). 

H.  JameSi  for  the  plaintiffs,  contended  that  this 
vas  not  a'  liability,  to  pay  money  upon  a  contingency 
within  The  Bankrupt  Law  Consolidation  Act,  1849, 
12  &  13  Vict.  c.  106.  s.  178.;  Warburg  v.  Tucker,  in 
mrror  (a) ;  nor  a  contract  to  pay  or  indemnify  against 
liie  payment  of  a  sum  of  money  within  The  Bankruptcy 
Act,  1861,  24  &  25  Vict.  c.  134.  m.  154.  He  cited 
Martinis  Patent  Anchor  Company,  Limited,  y.  Morton  {d), 
In  re  The  General  Estates  Company,  Limited^ Ex  parte 
HasOe  (e),  Brett  y.  Jackson  (/). 

Cur.  adv.  vult 

The  judgment  of  the  Court  was  now  deliyered  by 

Blackburn  J.  [After  stating  the  pleadings  and 
Acts.]  The  only  question  was,  whether  the  claim  against 
&e  defendant  in  respect  of  his  undertaking  could  in 
«ny  way  have  been  proved  under  the  bankruptcy,  for,  if 
^>  the  defendant  was  dischai^ed  by  his  certificate.  Had 
ttie  undertaking  been  to  pay  the  value  of  the  consols  at 
^e  time  of  the  loan  within  a  reasonable  time  after  the 
l^^stsing  of  the  bill,  together  with  interest  from  a  fixed 
^y^p  to  the  actual  payment,  there  seems  no  doubt 
^^t  the  principal  debt  would  have  been  provable  under 

(a)  E.B.^E.  914.  (b)  17  C.  B,  N.  8.  731. 

(c)  Ante,  p.  77.  (d)  9  B.  f  8,  183. 

(0  38  L.  J,  Chane.  233 ;  Z.  R.  4  Chanc.  App.  274. 
(/)38i.  J:  C,P.  139;  Z. I?.  4  C. P.  269. 

2x2 
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1869.  stat.  12  &  13  Vict.  c.  106.  s.  178.  as  a  contingent  liability, 
(j^^Y  and  the  interest  wonld  in  that  case  have  been  so  muck 
Dawsoh  coi^sidered  as  an  accessary  to  the  principal  that  it  migk 
have  been  proved  alon^  with  it^  as  in  Ex  parte  BcT' 
wis.  In  re  Strahan  (a) ;  though,  in  the  present  case,  it 
the  time  of  the  bankruptcy,  it  was  uncertain  what  ma 
might  be  payable  asinterest  along  with  the  prindpil  ii 
the  event,  which  has  happened,  of  the  bill  not  bdng 
passed  till  after  the  fixed  day* 

But  though  a  promise  to  replace  a  particular  amonst 
of  consols  at  a  future  day  is  not  in  substance  diffisreat 
from  a  liability  to  pay  a  sum  of  money,  and  though,  if 
the  contract  be  broken  before  bankruptcy,  the  amoont 
which  is  then  ascertained  may  be  proved  (see  Bettekg  Vm, 
Stainsby  (b) ),  still,  whilst  the  day  on  which  the  stodi 
to  be  replaced,  and  consequently  the  value  of  what 
then  to  be  replaced,  is  at  the  time  of  the  bankmptc^ 
unascertained,  we  think  it  cannot  be  treated  as  a  liabOit 
to  pay  money  within  sect.  178. 

Stat.  24  &  25  Vict.  c.  134.  m.  153.  removes  the  obj( 
tion  that  a  jury  is  required  to  ascertain  the  amoi 
when  the  liability  to  damages  is,  at  the  time  of  tk-  ^ 
adjudication,  already  incurred.  But  there  is  as  yet  d  -^ 
provision  in  the  bankrupt  laws  under  which  such 
liability  not  incurred  at  the  time  of  bankruptcy  can 
proved.  The  liability  therefore  under  the  promise 
pay  the  interest  must,  if  provable  at  all,  be  proved  as  ^ 
separate  matter,  and  we  think  that  the  case  of  Warhv^''^ 
V.  Tucker^  in  error  {c),  is  a  decisive  authority  that  it 
not  be  proved  under  stat.  12  &  18  Vict.  c.  106.  s.  178- 


(a)  QJkG.M.^O.  7C2;  25  L.  J.  Bank.  10. 

(b)  12  C.  B,  N.  8,  477.  (c)  E.  B.  #  E.  914. 
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Cart 

V. 

Dawson. 


The  question  then  arises  whether  it  can  be  proved        1869. 
under  stat.  24  &  25  Hct.  c.  134.  *.  154. 

We  think  that,  though  the  general  words  "  any  other 

sums  of  money  whether  yearly  or  otherwise'*  taken  by 

themselves  would  include  every  kind  of  payment,  yet 

they  must  be  restrained  by  the  context  to  sums  of 

money  so  far  ejusdem  generis  with  premiums  of  in- 

•orance   that   the   liability  may  at  the  time  of  the 

idjodication  be  capable  of  valuation.     This  is  distinctly 

Wd  down  by  Lord  Justice  Giffard  in  Re  The  General 

Eitates  Company,  Limited.  Ex  parte  Hastie  (b).     And 

we  are  unable  to  see  how  or  on  what  principle  a  value 

oould  have  been  put  in  June^  1866,  when  the  adjudi- 

Cition  took  place,  on  the  liability  of  the  defendant 

in  case  he  and  his  co-contractors  failed  to  transfer  the 

'tock  in  due  time  according  to  their  undertaking  to  pay 

flitcrcat  until  it  was  transferred. 

^V'e  think,  therefore,  that  the  rule  must  be  made 
absolute. 

Rule  absolute. 

(a)  38  L,J,  Chanc,23S;  L,  R.  4  Chanc,  App,  274. 


West  against  Dobb.  m'^'^'^'u 


May  diet. 


[Reported  vol.  9,  p.  755.] 


raEESTON,  appellant,  Casswbll,  respondent,     saturdaif. 


June  5th. 


[Reported  ante,  pp.  348.  351.] 
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Wednesday, 
June  9th, 


Bia  of  ex- 
change. 
Action  against 
indorser. 
Notice  of  diS' 
honour. 
Place  of 
imsiness. 
Due  diligence. 


Bebbidge  against  Fitzgerald. 

A  bill  of  exchange  for  the  amotiiit  of  goods  rapplied  to  a  ConW 
by  the  plaintiff  was  accepted  by  the  manager  for  tne  Company,  in  in- 
dorsed by  two  directors  as  sureties.  The  Company  soon  after  bMiae 
embarrassed,  and  was  in  the  oonrse  of  being  wonml  np  when  tlM  Ul 
became  due.  The  bill  was  dishonoured,  and  notice  of  dishonoar  vu 
sent  to  the  defendant,  one  of  the  indorsers,  addressed  to  the  oSoe  d 
the  Company,  which  did  not  reach  him  in  due  time.  The  plaintiirBidB 
inquiries  as  to  the  address  of  the  defendant,  but  not  at  the  office  of^ 
Company.  The  jury  found  that  he  had  done  all  that  he  reasonaJ^eodd 
do  for  the  purpose  of  finding  out  the  address  of  the  defendant    Held, 

1.  That  the  notice  of  diwonour  was  sufficient,  as  the  defendant  miit 
be  taken  to  haye  held  out  the  office  of  the  Company  as  his  place  of  Iws- 
ness  for  that  transaction. 

2.  Per  Cockbum  C.  J.  and  Blackburn  J.  Semble,  that  the  ^trntn 
had  not  used  such  diligence  as  would  excuse  giving  notice  cidiaaoas. 

"TiECLAEATION  upon  a  bill  of  exchange,  payahk 
three  months  after  date,  accepted  by  The  Induttrid 
London  Loan  and  Interest  Company^  Limited,  and  in- 
dorsed by  the  defendant,  alleging  due  presentment  uA 
due  notice  of  dishonour. 

Plea,  denying  notice  of  dishonour. 

Issue. 

On  the  trial,  before  Blackburn  J.,  at  the  London  Sit- 
tings, after  Michaelmas  Term,  1868,  it  appeared  that,  W' 
Industrial  London  Loan  and  Interest  Company,  LinM 
being  indebted  to  the  plaintiff  for  stationery  suppli^ 
to  them,  and  the  plaintiff,  being  about  to  sue  tte 
Company,  agreed  to  take  a  bill  of  exchange  for  tk 
amount  of  the  debt  accepted  by  the  Company  ^ 
condition  that  it  was  indorsed  by  two  of  the  director 
The  parties  met  at  the  Company's  office,  20  6^ 
George  Street,  Westminster,  and  the  bill  was  then  9^ 
there  accepted  by  the  manager  for  the  Company;  ^^ 
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indorsed  by  the  defendant  and  J.  J.,  both  of  whom  1869. 
were  acting  directors ;  the  defendant  being  told  by  the  bbrridoT 
manager  that  he  was  incurring  no  responsibility.  The  YmQ^KkhiK 
Company  soon  afterwards  became  embarrassed,  and 
was  in  the  course  of  being  wound  up  when  the  bill 
became  due.  The  bill  being  dishonoured,  notice  of 
dishonour  was  sent  to  the  defendant  addressed  to  the 
office  of  the  Company,  but  the  defendant  had  ceased  to 
attend  there,  and  it  did  not  reach  him  in  due  time.  The 
plaintiff,  who  was  called  as  a  witness,  stated  that  he  had 
inquired  as  to  the  defendant's  place  of  residence  without 
taooess  from  one  of  the  directors  of  the  Company  and 
at  the  office  of  The  Provident  Union  Company,  Bridge 
Street^  with  which  he  had  been  told^that  The  Industrial 
London  Loan  and  Interest  Company ,  Limited,  were  going 
to  amalgamate;  that  for  that  reason  he  did  not  inquire 
at  the  office  of  the  latter  Company ;  and  that  he  did  not 
know  of  any  other  place  at  which  he  could  inquire. 
The  address  of  the  defendant  was  not  in  the  Court 
Guide. 

The  learned  Judge  left  to  the  jury  the  question, 
whether  the  plaintiff  by  reasonable  diligence  could  have 
found  the  address  of  the  defendant  for  the  purpose  of 
giving  him  notice  of  dishonour,  and  whether  he  had 
Hied  reasonable  diligence. 

The  jury  found  that  the  plaintiff  had  done  all  he 
eould  reasonably  do  for  the  purpose  of  finding  out  the 
address  of  the  defendant;  and  a  verdict  was  entered 
for  the  plaintiff,  leave  being  reserved  to  move  to  enter 
a  nonsuit  or  verdict  for  the  defendant. 

In  Hilary  Term,  1869, 

Hodgson   obtained   a   rule   nisi   accordingly,   on  the 
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1869.       groimd  that  there  was  no  sufficient  notice  of  dishonour 
BEsaiooB     ^'  excuse  for  not  giving  it.     He  cited  Bateman  ▼. 
Fmol^LiLDu    •'^*  ^^^  Beveridge  v.  BurgU  (i). 

fVarton  shewed  cause. — First.  It  was  a  question  Eor 
the  jury  whether  the  pUiintifr  used  due  diligence  to  find 
the  address  of  the  defendant,  and  there  was  evidence 
that  he  did ;  Bateman  v.  Joseph  (a),  Siggert  v.  Brown{e)i 
Hewiit  Y.  ITunnton  {d),  Rowe  v.  Tipper  {e)j  per  Matde  J. 

Secondly.  The  bill  being  given  for  a  trade  debt  of 
the  Company,  and  having  been  indorsed  by  the  defen- 
dant as  surety  for  the  Company  and  at  the  of&oe  of  die 
Company,  it  was  reasonable  to  send  notice  of  dishonoar 
to  the  defendant  at  the  place  of  business  of  the  Com- 
pany. [Lush  J.  It  is  not  to  be  supposed  that  the 
director  of  a  Company  attends  every  day  at  the  office 
of  the  Company.] 

Hodgson^  in  support  of  the  rule,  was  desired  to  confine 
his  argument  to  the  question  whether  notice  of  dishonoar 
was  not  properly  sent  to  the  office  of  the  Company  as 
the  plaintiff  did  not  know  of  any  other  address  of  the 
defendant. — The  place  to  which  notice  of  dishonour  i^ 
to  be  sent  does  not  depend  upon  the  circumstance^ 
under  which  the  bill  was  given.     In  Byles  on  Bills,  i1^^ 
10th  ed.,  it  is  said,  "  As  to  the  place  at  which  noti<5^ 
is  to  be  given,  a  notice  of  dishonour  should  r^ularl3^ 
be  sent  to  the  place  of  business,  or  to  the  residence  ^ 


the  party  for  whom  it  is  designed.'^     In  Re  The 
Banking  Company*  Ex  parte  Prange  (/)  Kindersley  V. 

(a)  2  Camp.  461 ;  12  East  433.  {b)  3  Cainp.  262. 

(r)  1  M.  ^Roh,  620.  (rf)  1  AT.  #  Sob,  543. 

(c)  13  C.  B,  249.  256-7. 
(/)  35  L,  J,  Chanc.'M;  L.  /?.  1  Eq,  Ca.  1. 


^ 
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b  a  reference  by  the  indorsement  to  certain       1869. 
B  the  indorser's  agents  for  payment  of  the  bill     Bkebidqb 
mstitute  them  agents  to  receive  on  his  behalf  fitsokrald. 
dishonour.   [Blackburn  3.  Does  the  defendant's 
the  bill  under  the  circumstances  estop  him 
;ing  that  a  notice  of  dishonour  sent  to  the  office 
mpany  has  not  reached  him  ?     Cockbvm  C.  J. 
le  office  of  the  Company  his  place  of  business 
irticular  transaction  ?  It  is  common  knowledge 
y  persons  who  act  as  directors  of  Companies 
ilace  of  business.]   The  Company  was  in  course 
ettion,  and  therefore  20  Great  George  Street, 
ter,  was  not  their  place  of  business. 

7BN  C.  J.  The  general  rule  is,  that  the  holder 
1  of  exchange  intending  to  sue  an  indorser 
I  due  notice  of  dishonour  if  the  bill  when  due 
et  by  the  acceptor ;  and  he  must  use  reason- 
;ence  to  find  him  either  at  his  place  of 
if  he  is  not  a  man  of  business,  or  at  his  place 
SB  if  the  bill  was  indorsed  in  the  way  of  his 
or  trade ;  and  if  the  bill  was  given  or  indorsed 
ly  of  business  it  is  enough  if  the  holder  give 
dishonour  at  the  place  of  business.  In  the 
Bse  the  notice  of  dishonour  was  given  at  the 
the  Company  of  which  the  defendant  was  a 
The  question  is  whether  the  office  of  the 
was  the  place  of  business  of  the  defendant,  or 
ents  whether  the  defendant    authorized  the 

0  treat  it  as  his  place  of  business  for  the  pur- 
le  bill,  or  as  the  place  where  the  plaintiff  might 
y  presume  that  he  might  be  found.     The  bill 

1  in  respect  of  a  debt  due  from  the  Company 
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1869.        o^  which  the  defendant  was  a  director,  and  the  plaintiff 
insisted  that  it  should  have  the  names  of  two  director! 
as  an  additional  security  for  payment  of  it     This  tram- 
action  took  place  at  the  office  of  the  Company  as  a 
business  transaction  of  the  Company,  and  the  defen- 
dant in  endorsing  it  was  influenced  by  the  consideratioD 
that  he  would  not  be  liable  in  his  private  capadtj. 
Under  these  circumstances  the  defendant  aathoriiod 
the  plaintiff  to  treat  the  indorsing  of  the  bill  as  a  tnot- 
action  of  the  Company,  and  the  office  of  the  Compiny 
as  the  place  at  which  in  case  the  bill  was  not  paid  he 
might  be  found  or  where  the  notice  of  dishonour  wonU 
reach  him ;  therefore  the  plaintiff  has,  in  sending  this 
notice  of  dishonour,  satisfied  the  requirement  of  the 
law. 

If  it  was  necessary  to  decide  the  other  question  whether 
the  plaintiff  used  reasonable  diligence  to  find  out  the 
private  residence  of  the  defendant,  I  should  have  thought 
that  he  did  not. 

Blackburn  J.  There  is  no  doubt  about  the  rule  of 
law  that  the  holder  of  a  dishonoured  bill  of  exchange 
who  means  to  sue  one  of  the  prior  parties  to  the  bill 
must  give  him  due  notice  of  dishonour  unless  he  it 
excused  by  circumstances.  And  he  would  be  excisted 
if  after  due  diligence  in  making  inquiries  he  could  not 
find  him,  and  there  was  no  place  at  which  the  notice  of 
dishonour  could  from  the  nature  of  the  bill  be  given.  In 
the  present  case  I  agree  with  my  Lord  that  it  is  very  doubt- 
ful whether  there  is  sufficient  evidence  of  the  plaintiff 
having  used  due  diligence.  But  this  rule  may  be  disposed 
of  on  the  question  whether  there  was  notice  of  dishonour 
in  fact     The  holder  of  a  bill  fulfils  his  duty  by  sending 
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the  notice  to  the  place  which  the  indorser  held  forth  as  1869. 
that  at  which  it  should  be  given  to  him.  If  a  person  Bebbidgb 
draws  a  bill  and  dates  it  '*Z<?nrf<wi/'  he  holds  forth  that  finaiiiALD. 
a  letter  so  directed  will  find  him^  and  it  is  sufficient  that 
notice  of  dishonour  so  addressed  should  be  sent  by  the 
post ;  Clarke  v.  Sharpe  (a).  So,  when  the  place  of  business 
of  the  drawer  or  indorser  is  not  at  his  private  resi- 
dence, it  is  by  the  usage  of  trade  sufficient  to  send 
the  notice  to  the  former.  In  the  present  case  the 
defendant  was  not  a  man  of  business,  and  there  was 
nothing  to  make  his  private  residence  known  to  persons 
transacting  business  with  the  Company.  The  giving  and 
indorsing  of  the  bill  was  a  business  transaction  of  the 
Company.  The  plaintiff  was  ignorant  of  the  defend- 
ant except  that  he  was  a  director  of  the  Company,  and 
the  question  is,  whether  the  circumstances  under  which 
the  bill  was  given  and  indorsed  did  not  domicile  the  bill, 
as  I  may  call  it,  at  the  Company's  office,  so  as  to  entitle 
the  plaintiff  to  send  the  notice  there.  The  plaintiff 
fulfilled  his  duty  by  sending  the  notice  to  20  Great 
George  Street^  fFesiminster,  for  the  same  reason  as  the 
bolder  of  a  bill  dated  London  was  held  to  have  done 
enough  by  sending  it  in  a  letter  addressed  '*  London.*^ 
I  do  not  mean  to  say  that  whenever  a  director  indorses 
a  bill  of  exchange  as  surety  for  his  Company  the  send- 
ing notice  of  dishonour  to  the  place  of  business  of  the 
Company  is  sufficient,  but  only  when  it  may  be  fairly 
said  that  the  bill  was  domiciled  there  or  the  defendant 
impliedly  stated  that  the  place  of  business  of  the  Com- 
pany was  the  place  where  he  would  be  found. 

Lush  J.    A  notice  of  dishonour  is  good  if  sent  to 

(a)  SM.^W.  166. 
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the  place  of  business  of  the  indorser,  though  it  may  be 
sent  to  his  private  residence.  This  was  a  business  bill 
of  the  Company,  and  indorsed  by  the  defendant  at  the 
office  of  the  Company  without  any  notification  that  be 
had  any  other  address  than  the  Company's  office ;  there- 
fore it  may  well  be  considered  as  the  defendant's  place 
of  business  for  the  purpose  of  the  bill. 


Hayes  J.  concurred. 


Rule  discharged 


Fridav, 
June  llth. 


58  G.  3.  c. 

8.  1. 

Vestry  meeU 

EccUsiastical 
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The  Queen  against  John  Barrow,  Clerk,  and 

others. 

Before  Lush  and  Hates  J  J.,  in  the  Bail  Court 

1.  Stat.  68  G,  3.  c.  69.  s,  1.,  which  requires  notice  of  a  "  meetm  d 
the  inhabitants  in  vestry  of  or  for  any  pansh"  to  be  given  three  oMJ* 
before  the  day  to  be  appointed  for  holoing  it  by  the  publication  of  it  • 
some  Sunday,  applies  only  to  a  common  law  parish,  and  not  to  a  distnct 
for  ecclesiastical  purposes  created  under  either  of  the  Church  BoildiBt 
Acts,  58  G.  3.  c.  45.  and  59  G.  3.  c.  134. 

2.  In  an  ecclesiastical  district  created  under  one  of  those  ChitfCB 
Building  Acts,  notice  of  a  vestry  meeting  for  the  election  of  chuicl^ 
wardens  was  given  on  Good  Friday,  and  the  meeting  for  the  eleetiflB 
was  held  on  Gutter  Tuesday.  •  Keli,  that  the  election  was  valid. 


TI>  ULE  calling  on  the  vicar  and  churchwardens  of 
parish  of  Blozwich,  in  the  county  of  Stafford, 
shew  cause  why  a  writ  of  mandamus  should  not  issa^ 
commanding  them  to  convene  a  meeting  in  vestry  ^^ 
the  inhabitant  ratepayers  of  the  parish^  and  proceed  ^ 
the  election  of  a  churchwarden  for  the  remainder  of  ti^ 


year. 
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Bhxwich  is  a  district  in  the  parish  of  Wahally  in  the        1869. 
county  of  Stafford^  created  under  one  of  the  Church    The  Quibm 
Building  Acts,  58  G.  3.  c.  45.  and  59  G.  3.  c.  134.    For      bareow. 
general  purposes  it  is  part  of  the  parish  of  fVaUall ;  it 
does  not  maintain  its  own  poor,  and  has  no  separate 
overseers  of  the  poor.    It  has  been  the  custom  in  the 
district  for  thirty  years  to  hold  vestry  meetings  for 
the  election  of  churchwardens  on  Easter  Tuesday  in 
every  year,  and  notices  of  the  meetings  for  that  purpose 
have  always  been  affixed  to  the  church  door  on  the 
preceding  Good  Friday.    This  practice  was  adopted  on 
Good  Friday^  the  26th  March,  1869 ;  and  at  a  vestry 
meeting  held   on   the  following   Easter  Tuesday  two 
churchwardens  were  elected. 

The  rule  was  obtained  on  the  ground  that  the  vestry 
meeting  was  irregularly  held,  inasmuch  as  sufficient 
notice  had  not  been  given  in  pursuance  of  stat.  58 
G.  3.  c.  63.  *.  1. 

Stat.  68  G.  3.  c.  69.  s.  1.,  reciting  that  ^*  it  is  expe- 
dient to  regulate  the  manner  of  holding  parish  vestries, 
Mid    the  right  of  voting  therein,''   enacts   that  "  no 
veatry  or  meeting  of  the  inhabitants  in  vestry  of  or  for 
sny  parish  shall  be  holden  until  public  notice  shall  have 
been  given  of  such  vestry,  and  of  the  place  and  hour  of 
holding  the  same,  and  the  special  purpose  thereof,  three 
days  at  the  least  before  the  day  to  be  appointed  for 
holding  such  vestry,  by  the  publication  of  such  notice 
in  the  parish  church  or  chapel  on  some  Sunday  •..*., 
Mid  by  affixing  the  same,  fairly  written  or  printed,  on 
the  principal  door  of  such  church  or  chapeL" 

Sect.  2.    "And  for  the  more  orderly  conduct  of 

^^tnes,  be  it  further  enacted,  That  in  case  the  rector 

or  vic^  or  perpetual  curate  shall  not  be  present,  the 

f^^UB  BO  assembled  in  pursuance  of  such  notice  shall 
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1869.        forthwith  nominate  and  appoint  ....     one  of  ibe 

ThoQuEu     inhabitants  of  such  parish  to  be  the  chairman  of  vA 

Bareow.      preside  in  every  such  vestry ;  .  .  .  .  and  minutes  of  tk 

proceedings  and  resolutions  of  every  vestry  shall  be 

fairly  and  distinctly  entered  in  a  book  (to  be  providel 

for  that  purpose  by  the  churchwardens  and  overseen 

of  the  poor),  and  shall  be  signed  by  the  chairman,*  ta 

Sect.  7.  *'  Provided  always,  and  be  it  farther  enacted^ 

That  all  provisions,  authorities,  and  directions  in  tbis 

Act  contained  in  relation  to  parishes,  shall  extend,  and 

be  construed  to  extend,  to  all   townships,  vills,  and  ' 

places  having  separate  overseers  of  the  poor  and  mam- 

taining  their  poor  separately,  and  that  all  the  directioni 

and  regulations  herein  contained  in  r^ard  to  vestriee 

shall  extend  and  be  applied  to  all  meetings  whidbi  nuj 

by  law  be  holden  of  the  inhabitants  of  any   parii^ 

township,  vill,  or  place,  for  any  of  the  purposes  in  tUi 

Act  expressed ;  and  that  the  notices  by  this  Act  required 

to  be  given  of  every  vestry  may,  in  places  in  whkli 

there  is  or  shall  be  no  parish  church  or  chapel, 

be  given  and  published  in  such  manner  as  notices  cf 
the  like  nature  shall  have  been  there  usually  given  sad 
published,  or  as  shall  be  most  effectual  for  commmii- 
cating  the  same  to  the  inhabitants  of  every  such  parii^ 
township,  vill,  or  place  respectively." 

J.  O.  GriffiU  shewed  cause.— Stat.  68  C?.  8.  c.  60L 
applies  to  vestry  meetings  in  ordinary  common  lav 
parishes,  which  have  separate  overseers  and  maintain 
their  own  poor  separately,  and  not  to  vestry  meeting! 
in  districts  created  for  ecclesiastical  purposes.  The 
Church  Building  Act,  59  G.  3.  c.  134.  9.  23.,  which 
empowers  the  church  or  chapel  wardens  to  levy  church 
rates  made  under  the  provisions  of  the  Church  Building 
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Act^  58  G.  3.  c.  45.  or  that  Act^  contains  a  proviso  that       1869. 
they  *'  shall  not  in  virtue  of  such  office  be  deemed  over-    The  Quxkk 
seers  of  the  poor.'*      Further,  stat.  58  G.  3.  c.  69.  does     gj^Jiow. 
not  apply  to  the  annual  meetings  of  the  inhabitants  in 
vestry  for  electing  churchwardens,  which  are  always  held 
on  a  certain  day ;  In  re  The  Churchwardens  of  St  Faith  (a), 
eoram  Erie  J.,  in  the  Bail  Court. 

Harington^  in  support  of  the  rule. — There  is  nothing 
in  sect  1  of  stat.  58  G,  3.  c.  69.  to  confine  its  operation 
to  vestry  meetings  held  for  lay  purposes  only ;  and,  by 
sect.  7,  '^  all  the  directions  and  regulations  herein  con- 
tained in  regard  to  vestries  shall  extend  and  be  applied 
to  all  meetings  which  may  by  law  be  holden  of  the 
inhabitants  of  any  parish,  township,  vill,  or  place,  for 
any  of  the  purposes  in  this  Act  expressed.^'  Stat. 
68  G.  3.  c.  45.  s.  73.  enacts  that  the  churchwardens  for 
every  church  built  under  the  provisions  of  that  Act 
shaU  be  appointed  in  the  same  manner  as  churchwardens 
are  in  an  ordinary  parish.  And  stat  59  G.  3.  c.  134. 
$•  30.  provides  that  where  there  is  no  distinct  vestry 
belonging  to  a  district,  in  which  a  church  is  built  under 
the  provisions  of  stat  58  G.  3.  c.  45.  or  that  Act,  a 
select  vestry  shall  be  appointed  by  the  Commissioners. 
It  is  implied  that  the  election  of  churchwardens  shall 
take  place  at  the  ordinary  meeting  of  inhabitants  in 
vestry  assembled.  [Hayes  J.  Select  vestries  formed 
under  the  Church  Building  Acts  are  abolished  by  stat. 
14  &  15  Vict.  c.  97.  s.  23.] 

Lush  J.    Although  I  have  not  been  entirely  free 

(a)  27  L.  J.  Q.  B,  168  ;   fi<wi.  Beg.  t.  The  Inhabitants  of  St.  Faith, 
2  Jur.  N,  8.  212. 
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l^^Ei.        from  doubt   od   tlie  point,  I  do  not  fed  j^istified  in 

Titt^^as^  patting  die  puties  to  the  ejipeme  of  m  nmndimos.    If 

B^sOJwiA  is  an  eodesbstial  district  created  under  dtht 

of  tbeCbnidi  BoDding  Acts,58G.S.e.45.and  59Gf.t 

e.  IM..  it  is  not  a  separate  parish.   The  qoestkmisYhB- 

ther  Simrpa  Bmmrm^s  Act,  58  C  S.  e.  89.,  applies  tD 

soch  a  district  aid  to  a  TestfT  meeting  faddaotdyibrtk 

purpoaeof  decting  dmrrihwardens  in  it,     Stat.58G.& 

r.  45.  #.  73l  enacts,  "  That  tvo  fit  and  proper  penoai 

shall  be  apposnted  to  act  as  chordiwardens  fcr  efcij 

diorch  or  diapd  bnflt  or  appropriated  nnder  the  pio- 

risjoos  of  this  Act,  at  the  nsoal  period  of  appointiiig 

parish  officers  in  ererr  jear,  and  shall  be  chosen,  one 

br  the  incnmbent  of  the  chordi  or  diapel  tar  the  tine 

being,  mod  the  other  br  the  inhabitant  hooadiQldai 

entitled   to    vote   in  the   dection  of  diordiwardefli 

residing  in  the  district  to  whidi  the  chnrch  or  di^ 

shall  bdong.^'    The  persons  then  entitled  to  vote  weft 

all  penons  paring  scot  and  lot,  but  sect.  3  of  Stwr/u 

Bomrmts  Act,  which  was  passed  snbsequentlr  in  the  same 

session,  altexed  the  manner  ol  Toting  in  parish  Testriei. 

StaL  59  G.  S.  c.  IMw  s.  90.  enacts,  "  That  in  emj 

district,  parish,  or  division  of  anj  parish    or  distiict, 

chapdry,  or  consolidated  diapdnr,  in  which  any  dinrek 

or   chapd    shall    be  bnilt,  acquired,   or   appropriated 

under  the  provisions  of"  stat.  58  G.  S.  c.  45.  "or 

this  Act,  in  which  there  shall  not  be  a  distinct  vestiT 

{^longing  to  such  district  or  division,  a  sded  vestrj 

shall  be  appointed  by  the  commisaioners.     This  ststote 

was  passed  in  the  session  after  Shayes  Bawrmtthf^ 

and,  if  the  Legislature  had  intended  that  Stwyes  Baurm^ 

Act  should  apply  to  vestries  under  it,  we  should  b*^ 

expected  that  there  would  have  been  expressions  to  ^' 
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dicatc  that  intention.     There  are  however  none  such.        1S69. 

The  Ist   section  of  Sturges  Baume^s  Act  is  in  terms    The  Queen 

confined  to  parishes.     The  interpretation  clause,  sect.  7,      baIbow 

extends  its  provisions  ''to  all  townships,  vills,  and  places 

liaving  separate  overseers  of  the  poor  and  maintaining 

tbeir  poor  separately/'  and  its  directions  in  regard  to 

▼estries  *'to  all  meetings  which  may  by  law  be  holden 

of  the  inhabitants  of  any  parish,  township^  vill^  or  place 

tor  any  of  the  purposes  in  this  Act  expressed ;"   but 

this  provision  excludes  ecclesiastical  districts  which  do 

not  maintain  their  own  poor.    Again,  by  sect  2,  ''  in 

case  the  rector  or  vicar  or  perpetual  curate  shall  not  be 

present^''  the  meeting  is  to  appoint  a  chairman ;  and^ 

farther  on^  minutes  of  the  proceedings  and  resolutions  of 

every  vestry  shall  be  entered  in  a  book  '*  (to  be  provided 

far  that  purpose  by  the  churchwardens  and  overseers  of 

tiie  poor/' ;  but  in  a  district  such  as  Bloxwich,  created  for 

ecclesiastical  purposes  only^  there  are  no  overseers  of  the 

poor.     All  the  sections  contemplate  places  where  there 

ere  churchwardens  and  overseers  of  the  poor.    Looking 

at  the  words  of  Sturges  Bournes  Act  and  of  the  two 

Church  Building  Acts,  one  passed  before  and  the  other 

after  that  Act,  I  think  that  Sturges  Boum^%  Act  does 

not  apply  to  vestries  of  ecclesiastical  districts  created 

under  the  Church  Building  Acts. 

Hatss  J.  I  also  think  that  the  words  of  Sturges 
Baume^s  Act  practically  exclude  this  district,  and  there 
ere  no  words  in  the  Church  Building  Acts  to  bring  them 
within  it  Therefore  the  provisions  of  Sturges  Bourne's 
Act  as  to  the  notice  for  holding  vestries  do  not  apply  to 
the  vestry  meeting  in  Bloxwich. 

Rule  discharged. 

VOL.    X.  2   Y  B.    &   8. 


*so 


Ex  parte  Waleer,  In  re  Grates. 


K^T   fC^i    CCfKS   &e^«N3t      At  thi 

to  g.  IB  tber^gjaxrcf  yttyietunta^ 
Vr  .  1 A  ^  ^•uMuaev  d  stcL,  ■%.  wr  proofieed  bT  bis  as  cndeDce  of  koi  fit> 


^^6  Tvt. 


-'A  Kper  sad  a  Bar  dS^ 

*  paiaxcc^ 
V  the  Coct  Vr  IT  ^ia 


mEcrpL-nStti  ia  stix.  3d  ^  ^5  Twd^  c  6&  by  aeeL  5  of 
IkHcr  Art.  r:  expczf^  tbe  cstneiL     HcU. 

1.  lbs:  B*.  v^tf  wx  a  pcoca  *^yMt«d*  vithia  ittt.  5  4r  6  Ft 
f.  -k\  #.  14. 


^  T^jBL  G.  va>  pffcfneix*  of  &e  ooyiiiriki  withia  aed.  Cl 

.4.  w  uu: 


thl«  ss£:»rT'7  xv^ft«mi  sz>d«r  sect.  4.  a»  tW  wctioii  did  doC  biI« 
zwwwarr  :ii:  axj  mfvnt  as%BBfot  aor  dv  eo|PfBgjbl  of  tfe 

S.  T^t  :£«  desoqtkn  **  A  P^«r  aad  a  Fur  of  Katcneka 
s^xficMc:  f:?  tib«  pcrpoae  of  Mct.  €l 
4.  'Pxa:  tbesip  vm*  ecfrzigiht  ia  a  photognph  of  aa  cngraWag  of 

JUXE  1.  Umderdmtm  obtained  a  role  cdfin^  npoa^ 
Henry  Graves,  and  the  fegisterin^  officer  appointed  1 
br  the  Stati<Mier5  CompanT  tar  the  porpoBca  of  slit 
5  &  6  Ffc/.  c.  45^  to  shew  cause  whj  the  icgistaiiig 
officer  should  not  expunge  certain  entries  in  the 
register  of  proprietors  of  copyright  in  paintings^  drsw- 
ings^  and  photographs,  (to  wit)  an  entry,  bearing  date  ihtt 
2nd  Jmpuij  1868,  of  an  oQ  painting,  "A  Piper  and  a 
Pair  of  XntcradLen,"  whereof  the  dale  of  agreemeot 
and  assignment  is  entered  as  of  the  29th  Jarl^,  1865, 
names  of  the  parties  to  the  agreement,  Lom  Fidr 
Flatow,  Hemry  Graves,  name  and  place  of  abode  of  pro- 
prietor of  copyright,  Hemry  Graves,  6,  Ball  MmB^  nane 


Graves. 
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and  place  of  abode  of  autbor  of  work,  Sir  E.  Landseer,       1869. 
No.  1,  St.  John^s  Wood  Road;  two  entries  each  bearing      £x  parte 
date  the  4th  September,  1866,  of  *'My  First  Sermon*'     ^in "^ 
and  "  My  Second  Sermon,'*  date  of  agreement  and  as- 
signment the  18th  August,  1866,  names  of  parties  to 
agreement,  Moore,  McQueen  ^  Co.  {Limited),   Henry 
Graves  ^  Co.,  name  and  place  of  abode  of  author  of 
woA,  John  Everett  MiUais,  R.A.,  7,  CromweU  Place,  South 
Kensington;  two  entries,  dated  the  5th  January,  1866,  of 
copyright  in  two  several  photographs  entitled  respectively 
"Waiting  for  the  Verdict**  and  *'  The  Acquittal  ;**  and  an 
entry,  dated  the  26th  February,  1866,  of  a  photograph 
*'  Finding  the  Text,*'  of  the  copjnrights  whereof  Henry 
Graves,  of  6,  Pall  Mall,  is  entered  as  the  proprietor. 

The  rule  was  obtained  on  behalf  of  John  BouUing 
Walker,  against  whom  an  information  had  been  preferred 
"before  a  metropolitan  police  magistrate,  which  charged  that 
lie  not  being  the  proprietor  of  copyright  in  the  paintings 
or  designs  thereof  and  in  the  photographs  mentioned  in 
tiie  rule,  unlawfully  sold  copies  thereof,  knowing  them 
te  have  been  unlawfully  made.  At  the  hearing  of  the 
information  certified  copies  of  the  entries  of  the  assign- 
ments of  the  copyright  in  the  pictures  and  photographs 
'to  Graves  in  the  register  of  proprietors  of  copyright  in 
paintings,  drawings,  and  photographs  were  produced  by 
liim  as  evidence  of  his  property  therein,  and  of  the 
a«gnment  of  the  copyrights  to  him. 

With  regard  to  "  My  First  Sermon'*  and  "  My  Second 
Sermon*'  the  pictures  and  copyright  therein  had  been 
iold  by  Mtllais,  the  painter,  to  Agnew  ^  Folds,  who  sold 
them  to  Moore,  McQueen  ^  Co.  Previously  to  the  sale 
the  business  of  Moore,  McQueen  ^  Co.  was  under  the 
uanagement  of  tiustees   appointed   by  the  Court  of 

2  T  2 
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1S»?9.        ChaDceiT  to  vind  it  upi       Tbe  namei  of  the  truteei 
Es.zms9      did  DOC  appear  in  the  regiUff  of  the  langnment  to 
^  „         Gntca^  DOT  vas  there  registered  any  meBDonDdmn  oC 
the  aaEig:niDent  to  JliMre,  McQmeem  if  Co.  by  Apff^ 
if  Flaimt^  nor  any  memonndnm  of  the  ocqnrright  O^ 
Agmtm  jr  FoUm. 

The  copyright  of  the  painting  ''A  Piper  and  a  P«S^ 
of  Xntcn^ers*'  had  been  bought  by  Grwotg  fiuu^ 
Flaimr,  bat  no  memorandom  of  the  aasignment  by  th^* 
painter.  Sir  E.  Lamdseer,  to  Flaime^  nor  <^  the  copj  ■*■ 
ri^ht  of  Sr  £.  Lamdseer^  had  been  regiatered. 

The  three  photographs  were  made  for  Grwoes,  under; 
agreement  by  which  the  coprfight  in  them  was 
to  Grwmetf  and  were  taken  firom  engravings  of  which 
was  the  prcqvietor.     They  were  the  only  photqgniphfl» 
of  these  snlgecta. 

It  was  conlmded,  on  behalf  of  Walker,  that  the  en — ^ 
tries  were  not  sofiiaent  eridence  to  shew  that  Gramt^^ 
was  the  proprieior  of  the  copyright  in  the  paintingi^ 
and  photographs. 

The  magistrate  admitted  the  certified  copies  as  prim&  ^ 
6cie  eridence  of  the    pn^rietorship  of  Graces^  and    1 
Walktr  was  conricted  of  haring  sold  twdre  copies  of 
the  works  caUed  ''  My  Second  Sermon/'  ^  A  Pip»  and 
a  Pair  of  Xnicracken,''  ''Waiting  fat  the  Yeidict,' 
"  The  Acquittal,''  and  '<  Knding  the  TbzL" 

Stat.  5  &  6  HdL  e.  45. 1. 14.  enacts, '^  That  if  any  person 
shall  deem  himself  aggrieved  by  any  entry  made  under 
colour  of  this  Act  in  the  said  book  of  registry,  it  shall 
be  lawful  for  such  person  to  apply  by  motion  to  the 
Court  of  Queen's  Bendi,  Court  of  Common  Heai^ 
or  Court  of  Exchequer,  in  term  time,  or  to  apply  bj 
summons  to  any  Judge  of  either  of  such  Courts  in 


■> 
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vacation^  for  an  order  that  such  entry  may  be  expunged        1869. 
or  varied ;  and  that  upon  any  such  application  by  motion      £x  parte 
or  summons  to  either  of  the  said  Courts^  or  to  a  Judge        j^  ^^  ' 
as  aforesaid^  such  Court  or  Judge  shall  make  such  order 
for  expunging^  varying,  or  confirming  such  entry,  either 
with  or  without  costs,  as  to  such  Court  or  Judge  shall 
seem  just ;  and  the  officer  appointed  by  the  Stationers 
Company  for  the  purposes  of  this  Act  shall,  on  the 
production  to  him  of  any  such  order  for  expunging 
or  varying  any  such  entry,  expunge  or  vary  the  same 
according  to  the  requisitions  of  such  order/' 

Stat.  25  &  26  Vict  c.  68./'  for  amending  the  law  relating 
to  copyright  in  works  of  the  fine  arts,  and  for  repressing 
the  commission  of  fraud  in  the  production  and  sale  of 
Buch  works,"  enacts,  sect.  1 :  '•  The  author,  being  a  British 
subject  or  resident  within  the  dominions  of  the  Crown, 
of  every  original  painting,  drawing,  and  photograph  which 
shall  be  or  shall  have  been  made  either  in  the  British 
dominions  or  elsewhere,  and  which  shall  not  have  been 
sold  or  disposed  of  before  the  commencement  of  this 
Act,  and  his  assigns,  shall  have  the  sole  and  exclusive 
right  of  copying,  engraving,  re-producing,  and  multiply- 
ing such  painting  or  drawing,  and  the  design  thereof, 
or  such  photograph,  and  the  negative  thereof,  by  any 
means  and  of  any  size,  for  the  term  of  the  natural  life  of 
such  author,  and  seven  years  after  his  death ;  provided^'  &c. 

Sect  2.  '*  Nothing  herein  contained  shall  prejudice 
the  right  of  any  person  to  copy  or  use  any  work  in  which 
there  shall  be  no  copyright,  or  to  represent  any  scene  or 
object,  notwithstanding  that  there  may  be  copyright  in 
some  representation  of  such  scene  or  object." 

Sect.  3.    ''All  copyright  under  this  Act  shall  be 
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ISeB.  deemed  penonal  or  mofemfale  eMte,  and  shall  be  assign- 
able at  law,  and  every  aasigniDent  thereof  and  every 
^^^  Uoenoe  to  use  or  copy  by  any  means  or  process  the 
design  or  work  whidi  shaU  be  the  snbject  of  snch  oopy- 
zi^t.  shall  be  made  by  some  note  or  memorandum  in 
wTitingy  to  be  signed  by  the  proprietor  of  the  oopyri^t, 
or  by  his  agent  appointed  tar  that  pnipoae  in  writing." 

Sect  4.  ''There  shall  be  kept  at  the  Hall  of  the 
Stationers  Company,  by  the  officer  appointed  by  the 
said  Company  fiar  the  porposes  of'  stat.  5  &  6  Fid.  e.  45., 
''a  book  or  books,  ^titled  '  The  Begister  of  Propriet(»s 
of  Copyright  in  Paintings^  Drawings,  and  Photographs,' 
wherein  shall  be  entered  a  memorandum  of  every  copy- 
right to  which  any  person  shall  be  entitled  under  this 
Act,  and  also  of  every  subsequent  assignment  of  any 
such  copyright ;  and  such  memorandum  shall  contain  a 
statement  of  the  date  of  such  agreement  or  assignment^ 
and  of  the  names  of  the  parties  thereto,  and  of  the  name 
and  place  of  abode  of  the  person  in  whom  such  copy- 
right shall  be  vested  by  virtue  thereof,  and  of  the  name 
and  place  of  abode  of  the  author  of  the  work  in  which 
there  shall  be  such  copyright,  together  with  a  short 
description  of  the  nature  and  subject  of  such  work,  and 
in  addition  thereto,  if  the  person  roistering  shall  so 
desire,  a  sketch,  outline,  or  photograph  of  the  said  work, 
and  no  proprietor  of  any  such  copyright  shall  be  entitled 
to  the  benefit  of  this  Act  until  such  r^istration,  and  no 
action  shall  be  sustainable  nor  any  penalty  be  recoverable 
in  respect  of  anything  done  before  r^istration." 

Sect  5  incorporates  the  enactments  in  stat  5  &  6 
VicL  c.  45.  with  relation,  among  other  things,  to  keeping 
the  raster  book,  the  reception  of  certified  copies  in 
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mdenoe,  the  application  to  the  Courts  and  Judges  by       1809. 
wnons  ag^eved  by  entries  in  it,  and  the  expunging      ex  parte 
md  varying  such  entries.  j^  ^  ' 

Sect  6.  *'  If  the  author  of  any  painting,  drawing,  or  G»av««- 
)hotograph  in  which  there  shall  be  subsisting  copyright, 
iter  having  sold  or  disposed  of  such  copyright,  or  if  any 
>ther  person,  not  being  the  proprietor  for  the  time  being 
>{  copyright  in  any  painting,  drawing,  or  photograph, 
hall,  without  the  consent  of  such  proprietor,  repeat, 
op7,  colourably  imitate,  or  otherwise  multiply  for  sale, 
lire,  exhibition,  or  distribution,  or  cause  or  procure  to 
le  repeated,  &a  any  such  work  or  the  design  thereof,  or, 
knowing  that  any  such  repetition,  copy,  or  other  imita- 
ion  has  been  unlawfully  made,  shall  import  into  any 
Mut  of  the  United  Kingdom^  or  sell,  publish,  let  to  hire, 
szhibity  or  distribute,  or  offer  for  sale,  hire,  exhibition, 
vt  distribution,  or  cause  or  procure  to  be  imported,  &c. 
my  repetition,  copy  or  imitation  of  the  said  work,  or  of 
;lie  design  thereof,  made  without  such  consent  as  afore- 
laidy  such  person  for  every  such  offence  shall  forfeit  to 
;he  proprietor  of  the  copyright  for  the  time  being,  a 
kom  not  exceeding  10/.^'  &c. 

Giffard  and  Poland  shewed  cause. — Stat.  5  &  6  Vict. 
^.  45. 1.  14.,  under  which  this  application  is  made,  is 
noorporated  in  stat.  25  &  26  Vict  c,  68.  by  sect.  5.  of 
;1ie  latter  statute ;  and  by  sect.  4  a  register  of  proprietors 
>f  copyright  in  paintings,  drawings,  and  photographs  is 
JO  be  kept  at  Stationers  Hall  by  the  officer  appointed 
yj  the  Company  under  stat.  5  &  6  Vict  c.  45. 

The  applicant  is  not  a  person  '' aggrieved^'  by  the 
entries  within  the  meaning  of  stat.  5  &  6  VicL  c,  45.  s.  14. 
He  is  not  a  person  interested  in  the  copyright  in  these 


and  tkeRfim  b  uatL  cBtided  to  Ike  mtErfernic^ 
^7^3^  of  the  Court.    ADCordxnp  to  the  deenon  in  Chopped 

Pmrdaj  '.'m  ^  tiie  term  sppbes  onlr  to  m  pcnoa  wh-^ 
a  faoni  fide  diipate  at  to  tike  titles      Jn  Ex 
it)  tike  Comt  of  Cooimoa  Fleas  dedined 
die  power  of  npangmg  an  entry  nnles  it 
cfearh-  and  Mugqiiimcjllr  Aewn  tobe  fche :  JtrdtCT 


p.  908»  indined  to  think  thai  the  appGcant  was  aggriere^K. ; 
but  iriAs  J.  aid,  p.  Sll,  the  Comt  "  most  be  satisfi^si 
th&t  there  is  something  nnCur  in  theentrr,  hy  reaaoo 
mtscoodnct  on  the  part  of  the  person  who  made  it,  or 
some  right  cf  the  applicant  whidi  has  been  injorioos] 
affected  theiebj."    In  the  present  case  the  applk 
does  not  shew  that  the  entries  were  fidse,  bat  mi 
that  he  detects  some  infirmitT  in  the  title.    The  ent 
were  used  onlj  as  primt  &cie  eridenoe  of  Gravein 
and  might  have  been  rebatfced. 

Farther,  sect  1  of  staL  25  fc  26  Vkt  c.  68.  TesU 
copyright  of  a  work  of  art  absolatdy  in   the  aaf 
before  registration.     Sect.  4  is  not  a  proriso  to  sect 
A  proprietor  of  a^rright  cannot  hare  the  benefit 
the  Act  anless  he  is  registered,  but  he  is  not  prerenl 
from  baring  it  by  the  aathcv  or  some  intermediate 
prietor  not  baring  registered. 

As  to  the  form  of  the   entry,   sect.  4  reqoires 
memorandam  containing  a  statement  of  the  date 
the  agreement  or  assignment,  &c.,  ''together  with 
short  description  of  the  natore  and  snbject  of  soch  work 
and  in  addition  thereto,  if  the  person  registering 
so  desire,  a  sketch,  ontline,  or  photograph  of  the 
work.''   The  meaning  is,  that  the  pictare  shall  be 
tered  so  as  to  be  identified.    The  description  **  A  Pi| 
and  a  Pair  of  Nutcrackers"  is  sufficient  for  that  purpose ^ 

(fl)  12  jr.  #  W,  303.  (*)  18  C  B.  297. 
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Aa  to  the  objection  that  a  photograph  taken  from  an        1869. 
engraving  of  a  picture  is  not  the  subject  of  copyright,  '"^^TpBrteT 
ihe  answer  is  that  such  a  photograph  is  an  original.      Walkkb, 
l^Blaeibum  J,  A  man  caunot  photograph  a  picture  of      Ga^v"* 
MapAael,  and  then  prevent  other  persons  from  photo- 
graphing it.] 

Underdawn,  in  support  of  the  rule. — The  applicant  is 

WL  person  aggrieved  within  stat.  5  &  6  Vict.  c.  45.  s.  14. 

Xn  Chappell  v.  Purday{a)  the  defendant  did  not  claim 

'^tle  in  the  copyright     According  to  the  report  of  the 

<5ase  in  12  Jf.  §•  W.,  Parke  B.  said,  pp.  306-7,  "  The 

X#egislature  has  not  stated  what  persons  are  to  be  con- 

•idered  as  'aggrieved'  by  the  entry,  but  I  think  that 

tertn  applies  to  those  only  whose  title  conflicts  with  the 

plaixitifil"  This  dictum  is  reported  differently  in  13  L.  J. 

-^^cJi.  9,  thus :  "  I  think  that  term  ought  not  to  be 

^^^^i^fined  to  those  only  whose  titles  conflict  with  the 

plaintiff  V ;  and  that  appears  to  be  correct,  for  the  next 

•^'^'tcnce,  which  is  found  in  both  reports,  is,  *'  any  person 

^^^Ixing  to  publish  a  work  may  deny  another's  claim  of 

"^^o^iopoly  in  that  work,  and  may,  on  that  account,  be 

*^**%idered  as  a  party  'aggrieved'."    In  Ex  parte  David- 

'^^'^  Cfr)  also  the  applicant  had  no  claim  to  the  copyright. 

■-"^  also  cited  Ex  parte  Bastaw  (c).] 

Oopyiight  is  a  monopoly,  and  a  registered  proprietor 

*^^»^«iot    avail  himself  of  stat.   25   &  26   Vict.  c.  68. 

all  its  provisions  have  been  complied  with ;  Liver- 

Borough  Bank  v.  TSirner  {d).     Sect.  4  requires  **  a 

^^^^Jaorandum  of  every  copyright  to  which  any  person 

•*^^ll  be  entitled  under  this  Act,  and  also  of  every  sub- 

(a)  12  M.  i  W.  303;  13  L,  J.  Exch.  7. 

(6)  2E.fB.  677.  (o)  14  C.  B.  631. 

(d)  IJ.^  K  150. 


-IX   ^ 


T.  Ghv^c:   aad,  the  catiia 

to 
¥-  giirlidjii  ^>i  per  &- 

Tie  asBc^pcis  '^  A  F^per  aad  m  Par  of  Xafenckcn' 
s  3IIBB&SK&IL  A  pcEare  of  m  tbT^^tji  mad  twofqainJi 
cDisjL  3iac  zm  ^rimmrmm^  br  sdk  m  dLMjipdoo^  nor  d» 
varsi  *'-»^^*^  *-&  ifaart  deKri|idaB  of  thenataR 
of  sack  v^nir  as  required  by  aecL  4;  Er 
Ijl  tw  Eml  ^ad  Grema  'e)  per  BtmcUmn  K 

LbsLj.  a  jk^mssn^  iafcf?»  £rofn  m  picture  or  the 
z£  a  pofssre  »  hoc  an  original  within  weSL  !• 


BiJLCuru  J.   T^i*  raie  miirt  be  di^idiarged.   H^ 
catzry?»  in  i^  re^isser  are  piima  £Mae  ciidenee  that  tke 
apfkjcart  kaa  the  cGpvri^t  in   these    paintings  wd 
-^asKosn^ts&t  10  as  to  sire  him  a  right  to  prcreat  vsj 
ocher  pervxi  £rotn  oo^jing  them.     Stat.  5  ic  6  Firf- 
c  45.  JL  11.  aukes  tbe  cdxtt  in  the  register  prin^  bfl^ 
eriies^oe  of  txiie,  and  shifts  the  burden  of  proof  apo* 
the  penon  vfao  is  said  to  hare  infringed  the  oopTri^r 
i:  coosequentlr  pves  to  the  penon  who  has  been  nf^ 
tered  a  decided  advuitage  in  anj  contest  on  the  sobjeci' 
[His  lordship  read  the  14th  section  whidi,  by  it^ 
25  k  26  MtL  c  6&  s.  5.,  is  to  apply  to  the  book  ke^ 
onder  that  Acl]      By  the  words  **  deem  himself  wgT 
gnered,''  the  Legislature  did  not  mean  thai  any  penP^ 
who  said  he  was  aggriered  oonld  apply ;  the  applica^^ 

(fl .  4  Bimg.  234.  (*)  »  ^  J.  Ci«t-r.  717. 
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ahew  to  the  Court  that  he  has  the  right  to  consider        1869. 
df  aggrieved.  Exparte 

10  first  question  therefore  is,  whether  the  applicant  i^^l^ 
%  right  to  consider  himself  aggrieved  by  these  Qa^vw- 
38.  Mr.  Graves  claims  to  use  them  as  primfi  facie 
noe  that  he  has  a  monopoly  in  the  right  of  multi- 
g  copies  of  certain  pictures^  which  right,  but  for 
entries,  would,  prima  £Eu;ie,  belong  to  the  public. 
3e  sense  of  the  word,  any  person  claiming  that 
c  right  might  feel  himself  aggrieved  because  they 
'ere  with  his  right,  but  I  think  the  Legislature 
lot  mean  that  any  person  might  come  and  pick 
in  a  title  to  copyright,  and  claim  to  have  the 
expunged,  unless  the  person  who  made  it  could 
I  with  precision  everything  relating  to  his  title, 
rder  to  put  himself  in  the  position  of  a  person 
sieved,''  he  must  shew  that  there  is  a  real  and 
antial  objection  on  the  merits  to  the  title  of  the 
tared  proprietor.  In  such  a  case  the  Court  may 
nge  or  vary  the  entry  as  seems  just.  But  a  person 
t  entitled  to  come  to  the  Court  and  say,  although 
"egistered  proprietor  has  a  good  title  in  equity  and 
nnmon  sense,  there  is  a  mistake  or  misspelling  in  a 
B^  or  an  imperfect  signing  of  the  memorandum  of 
right  or  assignment,  and  therefore  he  is  aggrieved, 
would  be  my  opinion  if  it  were  necessary  to  decide 
piestion  in  the  present  case ;  but  it  is  not. 
at  26  &  26  Vict  c.  68.  creates  the  copyright  in 
ingSy  engravings  and  photographs.  The  exclusive 
of  selling  the  painting  or  drawing  or  photograph 
Uie  negative  thereof  is  given  by  sect.  I.  Sect.  2 
Uns  a  provision  that,  although  a  person  may  have 
ired  a  copyright  in  some  representation  of  a  subject, 
ihall  not  prejudice  the  right  of  another  person  to 


9» 


T-  ^ 


«h  pkacoei^h  of  Ike  nae  mbjed  in  wbidi 
ao  aj^^Ts^t.  B J  »ct.  3  the  eopjright  in  toy 
mar  be  Mffiigiiffl,  and  the  ■■ignmnit  thefeo^ 
veS  m  SBT  fieeaee  to  copw  h,  Aall  be  by  memo- 
m  Piitlag,  mmd  the  cmwiight  in  the  mlgeeti 
toeesher  vith  the  Seeaee  to  eo|iv  it,  ii  thenfeitedii 
the  MEgaee,  Bj  «ct.  4  m  memofandom,  contaMg 
puticabis  of  eterr  copyrigb^  ''and  aho  of 
ibwqsent  afls^Bneiit  of  any  such  copjrigH" 
shaS  be  encered  in  a  book  in  the  Statioocn  HaD. 

Tike  &CSS  here  are  diat,  the  eopyrigfat  in  eertai 
pBCtsrei  hatine  been  aaugned  by  the  painter,  Gnm 
became  die  profwietor  of  the  copTTigfat  br  anignmentfiai 

tLe  peiTCis  entitled,  and  he  leglsieied  hb  title  wittoirt 
mcTLZxain^  the  aaagnment  bj  the  painter  to  theoL  Ik 
oH^activn  made  br  Mr.  Cmderdotn  is  that  sect  4,  fortte 
porpcoe  of  affording  the  means  of  tracing  the  propriebf — 
ship  cf  the  cupiiigLt  in  works  of  ait,  requires  that  cfOT' 
pn^irietor  of  copnriigfat  should  register,  and  thatsDpDir" 
alignments  shoold  be  registered.     Bat  there  b  no  laik 
prorision  in  express  vards»  nor  can  it  be  implied  finntl^ 
lan^mge  used.    There  is  an  obrions  reason  far  toMditf 
that  vhen  a  person  has  acquired  acoprrigfat  in  a  {Nfftiodif 
var  befeie  he  can  take  theben^t  of  the  statute  he  ^ 
enter  that  assignment  upon  the  register.     Bat  theicv 
no  reason  whj,  after  the  artist  has  ccAscd  to  be  tk 
proprietor,  he  should  make  an  entry  whidi  the  proprirttf 
is  reqaired  to  make.     Great  injastioe  might  resolt  fto* 
sadi  a  construction,  because  an  artist  might  assign  )k 
copyright  before  he  had  time  to  get  it  registered,  uit 
according  to  the  argument  of  Mr.  Cmderdmem,  the  ooff- 
ricrht  would  be  lost,  because  it  had  not  been  registered 
by  him.     Loic  v.  Rouiledgt  {a),  before  Kimdtnkif  V.C^ 

(a)  Z^L.J.CU^.IM. 
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was  decided  upon  stat  5  &  6  Vict,  c.  45.  *.  13.,  which        18G9. 


eDacts  that  the  registered  proprietor  of  a  book  may  Ex  parte 
transfer  the  copyright  by  an  entry  on  the  register  in  in  re 
the  form  given  in  the  Schedule.  The  decision,  there- 
fore, has  no  application  to  the  present  case.  Graves's 
title  is  good,  aod  the  entry  ought  not  to  be  expunged. 
Thia  decision  however  will  not  prevent  the  parties  from 
niaing  the  question  in  another  form,  and  taking  it  to 
the  House  of  Lords,  if  they  are  so  disposed. 

It  was  also  objected,  as  to  the  registration  of  the 
pliotographs,  that  the  photographing  a  picture  is  not 
ma  infringement  of  copyright  within  stat.  25  &  26  Vict 
0*  68.  1.  1.,  which  vests  the  right  in  the  author  '^  of 
every  original  painting,  drawing,  and  photograph.''  It 
was  argued  that  the  word  '*  original''  is  to  be  read  with 
the  word  "photograph."  We  can  understand  the  diflfer- 
mce  between  an  original  painting  or  design  and  a  copy 
oC  it,  but  it  is  hard  to  say  what  an  original  photograph 
is.  All  photographs  are  copies  of  some  object,  either 
{ictare,  statue,  piece  of  architecture,  or  the  like.  And 
I  thmk  that  the  photograph  of  a  picture  is  an  original 
photograph  so  far  as  this,  that  the  copying  it  is  an 
infinngement  of  the  statute.  Sect.  2  provides,  as  I  have 
pcRQted  out,  though  such  a  provision  was  not  needed, 
^^9  although  the  photograph  and  its  negative  may  not 
^  copied,  the  original  subject  matter  of  the  photograph 
^^7  be  copied,  unless  there  is  some  reason  to  the  con- 
^'^  bqrond  the  fact  that  the  photograph  has  been 

-'be  next  point  is,  that  the  description  of  one  of  these 
P^^,  vix.,  '•  A  Piper  and  a  Pair  of  Nutcrackers,"  is 
^  aofScient :  it  was  said  to  be  a  bad  description.  If 
^y  person  has  painted  a  picture  which  would  be  more 
I^^Perly  so  described,  he  may  be  aggrieved ;  but  I  do 


t-'itkj^i 


IfiTimK  J.    I  as.  of  :k  mmm  •oobbbl  ini  I  v3 


oflkefae 


»  5x'«73mc    Alaoi.  %wet.  3L  vkadi  cBacU  thai  the 


Ki^'jiflc  GBC  cnpvT^gb  MiuC  hsiv  it  ill  wgiStff 
fsr  dc  pvofnefior  of  the  eopwr^giit^  or  fajrUi 

SppQBSBC   iDV   taflt  pOVpQBC    m    OllilBj^         it  fl^ 

t&erdisre.  <  iMcr !■  phaed  Ast  ibft  eu|ii  light  AnnH  tnl 
^Ler  ia  the  acihor  or  ia  Us  M^gneCy  futided  tkj 
Live  taken  the  |iiriMCifw  actttioped  in  die  Ut  si 
2nd  wytinoK     S#tfc,  A  |-Mklgm  fcy  tPiP|Mig  ^  ^nfgyig 

of  prvprietofs  of  eoprnght  in  pointing%  dmwingi^  wi 
pbocognphs ;"  and,  reading  diii  with  the  preeeding  »^ 
tioDi,  there  can  be  no  donbt  that  the  word  ^proprieloi'' 
means  the  penan  whot^  br  aasignmenty  has  got  the 
propertTy  as  wdl  as  the  anthor  KimaiJf     jf  tiie  p^h 
prietor,  whether  anflior  (v  assignee,  wishes  to  take 
adjantage  of  the  Act,  sect.  4  requires  tha^  Ibr  the 
purpose  of  presenting  other  persons   infiii^[ing  Us 
oopTiigfaty  he   mnst  register.    Be6ne  registration  hs 
may  be  the  pn^rietor  and  is  capable  of  assigning  die 
copyn^t,  but  be  cannot  soe  tor  penalties.  Tliis  appears 
to  me  a  sim^  scdntion  of  the  whole  matter. 
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Hannen  J.  I  also  am  of  the  same  opinion^  and  I  ibg9. 
only  add  a  few  words  upon  the  question  who  is  a  person  ETparte 
who  has  a  right  to  deem  himself  aggrieved  within  stat.  Walker, 
6  &  6  Fid.  c.  45.  s.  14.  This  application  was  originally  Gbayes. 
made  upon  one  ground  only,  that  the  applicant  was  a 
person  aggrieved,  because  he  had  been  convicted  by 
means  of  evidence  afforded  by  these  entries.  But  that 
criterion  is  wholly  untenable.  He  was  not  aggrieved 
by  the  entries  in  the  sense  intended,  for  he  might  have 
adduced  evidence  to  contradict  the  prim£  facie  evidence 
afforded  by  these  entries;  he  was  convicted  upon  legal 
evidence,  and  it  was  his  own  fault  that  he  did  not  rebut 
that  evidence  if  it  was  capable  of  being  rebutted.  He 
is  (herefore  in  no  better  position  than  any  other  of 
Her  Majesty's  subjects.  The  other  grounds  upon 
which  he  now  endeavours  to  support  the  application 
are  grounds  which  would  be  open  to  the  whole 
world.  The  Legislature  did  not  mean  that  any 
person  might  come  to  the  Court  and  say,  ''This  is 
a  false  entry,  and  I  am  aggrieved  by  it.''  The 
reasons  given  by  my  brother  Blackburn  are  sufficient 
to  shew  that.  A  person  making  an  application  under 
sect  14  must  either  shew  that  the  entry  is  inconsistent 
with  some  right  which  he  sets  up  in  himself  or  in  some 
other  person,  or  would  interfere  with  some  action  which 
he  intends  to  take.  For  instance,  if  a  person  brought 
to  the  notice  of  the  Court  that  he  had  a  right  to  make 
ec^ea  of  a  work,  but  was  afraid  to  do  so  while  the 
entry  existed,  the  Court  would  entertain  the  application, 
if  tihey  thought  that  it  was  made  bona  fide.  But  where, 
as  in  the  present  case,  the  application  is  made  for  the 
purpose  of  raising  a  technical  question,  which  the  appli- 
eant  might  raise  quite  as  well  by  giving  specific  evidence 
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£z  parte 
Walkeb, 

In  re 
Graves. 
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for  the  purpose  of  rebutting  the  primS  facie  title  set 
up  by  the  production  of  the  entry,  the  Court  ought  not 
to  grant  the  application  to  expunge  or  alter  the  entiy, 
but  leave  the  party  to  his  other  remedy. 

Rule  discharged. 


Saturday, 
June  12th. 

County  Courts 
Act,  1867. 
30  #  31  Vict, 
e.  142. «.  5. 
Costs, 

Action  which 
cannot  be 
brought  in 
County  Court, 
Slander. 


Sampson  against  Mackat. 

1.  The  Conntj  Courts  Aet^  1867»  30  &  31  Vict,  c.  142.  s,  b.,  t^fl* 
to  actions  which  cannot  be  bronght  in  a  County  Court. 

2.  But  the  circumstance  that  the  action  coiud  only  be  brought  in  ths 
superior  Court,  is  to  be  taken  into  consideration  by  ue  Court  or  a  Jodg^ 
in  exercising  their  discretion  under  that  section. 

'T^HE  declaration  contained  two  counts  in  slander,  al^^ 
a  third  in  trespass  to  a  dwelling  house. 

On  the  trial,  before  Mellor  J.,  a  yerdict  was  font** 
for  the  plaintiff  on  the  second  count  in  slander  for  9^^^ 
and  on  the  count  in  trespass  for  one  farthing :  on 
other  count  in  slander,  the  verdict  was  for  the  defe^^ 
dant.  The  learned  Judge  refused  to  certify,  under 
80  &  81  Vtci,  c.  142.  #•  5.,  that  there  was  sufficier^- 
reason  for  bringing  the  action  in  the  superior  Court 

May  26.    Finlay  obtained  a  rule,  calling  upon  ib^ 
defendant  to  shew  cause  why  he  should  not  pay  to  fh 
plaintiff  his  costs  of  this  action  to  be  taxed  by  one  a 
the  Masters.     He  cited  Grey  y.  WeH  (a).  Craven  ^^'^ 
Smith  {b). 

The  County  Courts  Act,  1867,  80  &  31  Ftct  &  143^ 
9.  5.  ''  If  in  any  action  commenced  after  the  passia^ 
of  this  Act  in  any  of  Her  Majesty's  superior  Courts 

(a)  9  5.  #  a  196. 

(6)  28  L.  J.  Exch.  90;  L.  R.  4  Etch.  146. 
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record)  the  plaintiff  shall  recover  a  sum  not  exceeding        1869. 
20?.  if  the  action  is  founded  on  contract,  or  10/.  if      Sampson 
founded  on  tort,  whether  by   verdict,   judgment  by      mackat. 
default,  or  on  demurrer,  or  otherwise,  he  shall  not  be 
^titled  to  any  costs  of  suit  unless  the  Judge  certify  on 
the  record  that  there  was  suflScient  reason  for  bringing 
such  action  in  such  superior  Court,  or  unless  the  Court 
Qf  a  Judge  at  Chambers  shall  by  rule  or  order  allow 
«uch  costs," 

Cook   shewed    cause.— Stat.   30  &  31   Vict.  c.  142. 
^o   &.  applies  to  all  actions  though  they  could  not  be 
Drought  in  a  County  Court     The  Common  Law  Proce- 
dure Act,  1860,  23  &  24  Vict.  c.  126.  s.  34.,  which  enacted 
Ml  at  when  the  plaintiff  in  any  action  for  an  alleged 
'^rong  in  any  of  the  superior  Courts  recovered  less  than 
»*-     he  should  not  be   entitled  to  costs  if  the  Judge 
<5ertified  that  the  action  was  not  brought  to  try  a  right, 
•'^^    that  the  trespass  or  grievance  was  not  wilful  and 
ni^icious,  and  that  the  action  was  not  fit  to  be  brought, 
provided  a  security  against  actions  being  brought  in 
'^^Pect  of  wrongs  which  were  not  substantial.     [He 
®*^d     Saunderi  v.   Kirwan   (a),    Dai/y    Common    Lnw 
'*"*^«ed«re  AcU,  p.  822,  3rd  ed;]      But,   that  section 
''®**^  repealed  by  stat.  30  &  31  Vict.  c.  142.  s.  33.,  and 
°*^*^ediile  (C),  there  will  be  no  security  against  frivolous 
■*^oo8  unless  stat.  30  &  31  Vict.  c.  142.  s.  5.  applies 
^U  actions  for  wrongs.     In  Craven  v.  Smith  (A)  it 
v^%  held  that  actions  for  slander  were  within  sect.  5; 
^'^^   the  fact  that  such  actions  could  not  be  brought 
^^  ^he  County  Court  constituted  only  a  prim^  facie  case 

{«)  10  C.  B.  N.  8.  514. 

(6)  38  L,  J.  Exch.  90;  Z.  1?.  4  Exch,  14C. 

Vol.  X.  2  z  b.  &  s. 
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ibrcoBtB.  BraaaKaB^2SL.J.ExdL9i,L.R.,AExA. 
151,  obKrres  on  tbe  judgment  of  tliis  Conit  in  Grejf  t. 
fFesi  (a)  as  not  Imying  down  a  role  that  in  all  acticoi 
vhidi  must  be  bronght  in  the  vofaiat  Coort  an  order 
for  costs  ought  to  be  made.  This  was  not  an  action  for 
TJndication  of  diaracter.  In  order  to  entitle  the  phintiff 
to  cQsts^  special  damages  should  be  reooTered. 

faUay,  in  sapp<»t  of  the  role.— First  Stat  80  ft  SI 
Jlct  c  142.  is  intituled  ''  An  Act  to  amend  the  Ads 
relating  to  the  jurisdiction  of  the  County  Courts."  And 
sect  5  was  not  intended  to  apply  to  actions  wliA 
cannot  be  brought  in  a  County  Court;  Grey  t.  Jfed{§y 
The  object  of  that  enactment  was  to  extend  the  juris* 
diction  of  the  County  Courts  and  to  discourage  the 
bringing  of  actions  for  small  matters  in  the  superior 
Courts. 

Secondly.  Assuming  that  the  Court  has  si  diacretko 
to  allow  the  plaintiff  his  costs,  they  will  exercise  it  in 
favour  of  the  plaintiff  in  the  present  action.  Stat  8  k  4 
VicL  c.  24.  s.  2.,  in  accordance  with  stat.  21  Jac.  1.  c.  1& 
1.  6.,  fixes  the  amount  of  40f.  as  that  which  entitles 
the  plaintiff  to  costs  in  an  action  of  slander.  Thereto 
under  stat  30  &  81  VicL  c.  142.  s.  5.,  where  the  phiB' 
tiff  recovera  that  amount  it  is  a  strong  prim&  fistcie  css^ 
for  the  Court  allowing  costs ;  Craven  t.  SwnA  (i)  P^ 
BramweU  B.  Here  the  amount  giyen  by  the  jury  ^ 
the  second  count  in  slander  was  substantial  pecnni^ 
damage.  In  Hatch  v.  Lewis  (c)  it  was  held  that  sttt 
15  &  16  Vict  c.  54.  s.  4.  gave  to  the  Court  or  a  Jo^ 

(a)  9  ^.  #  S,  196. 

(h)  38  L,  J,  Exch.  90. 92;  L.B.A  ExcK  146. 151. 

(0  7  JSr.  #  iV:  367. 
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at  chambers  an  original  jurisdiction  to  award  costs^       1869. 

tbongh  it  ought  not  to  be  exercised  upon  facts  substan-  Sampson  ~ 

tiany  the  same  as  those  upon  which  the  Judge  at  the  ^l^^^^ 
trial  had  refused  to  certify. 

CocKBURN  C.  J.  The  case  divides  itself  into  two  ques- 
tions, which  depend  on  different  considerations.  Mr. 
Finlay  contends,  first,  that  stat.  30  &  81  Vict  c,  142.  s.  5. 
does  not  apply  to  such  an  action  as  the  present ;  and 
secondly,  that,  if  it  does,  this  Court  in  the  exercise  of 
their  discretion  ought  to  order  that  the  plaintiff  shall 
recoyer  his  costs.  I  am  of  a  different  opinion  on  both 
points. 

First,  stat.  80  &  81  Vict  c.  142.  #.  5.  is  general  in  its 
terms,  and  applies  to  actions  which  can  only  be  brought 
in  one  of  the  superior  Courts,  and  it  includes  an  action 
of  slander.  It  has  been  argued  that  as  this  enactment 
is  in  a  statute  relating  to  the  jurisdiction  of  the  County 
Courts,  and  was  primfi  facie  intended  to  force  parties  to 
bring  their  actions  in  one  of  those  Courts,  it  ought 
not  to  be  construed  to  apply  to  actions  which  cannot 
be  brought  there.  But  there  is  a  consideration  which 
Tery  much  neutralises  this  argument.  Before  the  passing 
of  stat.  80  &  81  Vict  c.  142.  the  84th  section  of  The 
Common  Law  Procedure  Act,  1860, 23  &  24  Vict  c.  126., 
enabled  a  Judge  to  deprive  the  plaintiff  of  costs  if  the 
action  was  not  fit  to  be  brought  in  a  superior  Court ; 
and,  considering  the  great  number  of  frivolous  actions 
of  slander  which  have  been  brought,  when  we  find  the 
Iiegialature  in  a  County  Court  Act  repeating  that  salu- 
tary enactment  it  goes  far  to  shew  that  the  5th  section 
in  the  same  Act,  which  is  general  in  its  terms,  was 

2  z  2 


■Bt  S'  SBB  Jlip'lBBl  9ffir 


aiufc  :ii  giwiiggr 


if  iie  mnc?  ^f«a.  ii  :&e  Canes  15  ask.  90  fc  SI  lid 
r  1*^  £  I.  "ve  iii^tc  :2z  mIixw  sis  t^m'wp'*^  Ui 

saue   rr  ^e  .tn^  sesir  'nmiL  ae  chbk  ni  tiid 

s  if  :3e 


uuusr  -roica.  x  -vns  'nmx^ac  lEj  armirr  JifieAv  tikoigk 

=asa^     I  amror  3L '3ZC  imzmnL.     The  «k&aiier  v»flf> 
-szTj  iiiamziL    rnanssr.  imi  ^se   ver^sK  w»  for  fl 


nxlj  jftiLi  &  iw  -wma  xk  zz  lae  csarc&se  cf  our  discRQi*' 

fe^mfp  rraz  nzi*  if  ini:  eJetrrtTrg  xr  coosikiixiao  n 
agsgTTTTffg  v^jaiZBsr  i2e  Cccr?  wiZ  exenose  their  &" 
cTsc^ciL  IX  it»':iL;  zc  iZiciri^  eoscs  i»  ihax  the  actio> 
cciili  ICC  ^  trciQiii  ill  ^eCcasiT  Coizrt.  That  nabi* 
scrni;!  Tcrna  ikiie  case  ia  ^tcot  of  alLo vii^  eoilL  Bit 
i2:e  Cccr:  ^"ss  al^so  ^ike  rata  accoant  all  the  dro** 
s::aEO»  c£  iLe  caae*  iiaeediier  with  the  <^iuiioD  fonnedlff 
tbe  J:ai^  bexce  whom  it  w»  tried,  and  the  amoant^^ 
giren  brtbe 


M£LL02  J.   As  to  the  first  questioo.   If  the  wrgva/f^ 
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for  the  plaintiff  prevailed^  a  great  encouragement  would        1869. 
be  given  to  the  bringing  of  actions  of  slander  and  other      Sampson 
actiond  in  tort  Mackat. 

As  to  the  second  point  [after  adverting  to  the  circum- 
stances of  the  case] .  There  is  a  distinction  between  the 
discretion  of  the  Judge  who  presides  at  the  trial  in 
granting  or  withholding  his  certificate  and  that  of  the 
Court  or  a  Judge  at  Chambers  in  making  or  withholding 
an  order  for  costs  under  stat.  30  &  31  VicL  c,  142.  s.  5. 
The  Judge  at  the  trial  determines  whether  he  will  grant 
a  certificate  by  considering  all  the  matters  which  occur 
before  him  in  the  course  of  the  trial.  But  additional 
facts  may  be  brought  to  the  knowledge  of  the  Court  or  a 
Judge  at  Chambers  which  would  be  sufficient  ground  for 
allowing  the  costs^  as  if  the  plaintiff^  intending  to  bring 
his  action  in  the  County  Court,  had^  on  the  request  of 
the  defendant^  brought  it  in  the  superior  Court,  or,  in 
actions  of  slander,  if  there  had  been  a  repetition  of  the 
slander.  Therefore  the  Court  must  look  at  all  the 
circumstances  brought  before  them. 

Hannen  J.  I  am  of  the  same  opinion,  and  will  only 
observe  on  the  bearing  of  Grey  v.  fVest  (a)  upon  the 
present  case.  Stat.  30  &  31  Vict  c.  142.  s,  5.  is  general 
in  its  terms  and  includes  actions  for  slander.  The  Court 
or  a  Judge  at  Chambers  has  by  that  section  power  to 
make  an  order  for  costs  when  the  Judge  who  heard  the 
trial  declined  to  grant  a  certificate.  He  may  rightly 
decline  to  certify  that  there  was  sufficient  cause  for 
bringing  the  action,  but  when  other  facts  are  brought 
to  the  knowledge  of  the  Court  or  a  Judge  at  Chambers, 
it   may  be  proper  that  the  plaintiff  should  be  allowed 

(a)  D  B.  4'  S.  196. 
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1869        oo^ta.    Also,  thej  may  oome  to  the  oQudmioii  that  the 
Jadge  at  the  trial  did  not  exeraae  hia  diacretion  pro- 


Saspsos 


▼.  pcrlj.     That  was  done  in  Grey  t.    VTest  (a),  and  the 

reasons  which  inflnenced  the  Court  to  hold  that  the 
costs  ought  to  be  allowed  aie  stated  at  the  end  of  the 
jodgment,  p.  201 :  ''  We  think,  therefore,  that,  as  in 
the  present  case  the  plainti£F  has  reooTered  an  amount 
much  beyond  what  would  have  entitled  him  to  codi 
under  the  general  law  applicable  to  actions  for  shmder 
in  the  superior  Court,  and,  as  he  ooold  not  have  sued 
elsewhere,  he  ought  to  be  allowed  his  costs  in  tha 
action."    In  that  case  the  Court  took  into  oonsiderBtioB 
the  &ct  that  the  jury  had  given  10/.  damages,  the  ei- 
treme  limit  of  a  verdict  not  carrying  costs;  if  th^  hdl 
given  Idl  more  the  plaintiff  would  have  had  his  ooii* 
without  a  certificate.     Though  at  the  trial  I  took  a 
different  view,  I  have  no  doubt  the  Court  were  li^t 
Our  decision  does  not  disagree  with  Grey  v.  Wed  (a)or 
Craven  v.  Smith  {b\ 

Bule  di8chaiged(4 

(a)  9  ^.  #  S.  196. 

if})  28  L.  J.  ExcK  90;  L.B.4  Exek,  146. 

(c)  See  Marshall  Y.  yfartin,  ^  L.  J.  Q.B.S5;  L.B.5Q.B.^ 
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1869. 


Smith  against  Stocks.  Tuuday, 

June  8th. 


A  grayel  pit  and  a  road  to  it  were  allotted  bj  commissioners  under   3  ^  4  H^.  4. 
an  Indosnre  Act  to  the  surveyors  of  highways  of  a  hamlet  for  the    c,  27.  sa,  2. 3. 
repair  of  its  roads  and  ways.     From  1837  to  16163  the  surveyors  ceased   34. 
to  take  gravel  from  the  pit  or  to  use  the  road,  and  took  no  steps  to  assert    Limitation, 
tfaeir  ri^t  to  the  pit  or  road,  but  jgot  gravel  for  the  repair  of  the  high-    Gravel  pit. 
ways  from  another  pit  two  miles  o4  which  thev  purchased  from  time  to    Surveyor  of 
time  from  the  plaintiff's  father  and  from  the  puuntiff  The  land  allotted   highways. 
tor  the  road  and  oravel  pit  was  entirely  surrounded  by  old  enclosures    jinant  ap' 
belonging  and  lana  allotted  to  the  pliuntiff's  predecessors  in  title.    In   pointed  eur- 
1837  the  tenant  of  the  greater  part  of  the  laiid  in  which  the  pit  was   veyor, 
■itiuited  filled  up  part  of  the  pit,  and  from  that  time  cultivated  tne  sur-    J^^on-interrup- 
ikce  as  arable  land,  together  with  the  a^acent  parts  of  the  field.    In    tion  of  period 
1839  another  tenant  ploughed  up  the  remaming  portion  of  the  pit,  which    of  limitation, 
•butted  upon  land  in  hu  occupation,  and  also  the  allotted  road,  which 
paaeed  through  other  land  in  his  occupation ;  and  both  continued  to  be 
cultivated  bv  the  plaintiff's  tenants  as  arable  land  from  that  time  till 
1863.    In  1844  the  tenant  of  the  plaintifi^  who  was  in  occupation  of  the 
maxiaee  of  the  greater  part  of  the  pit,  was  elected  one  of  the  surveyors 
of  the  highways,  and  held  that  office  for  one  year.    On  a  special  case 
givingthe  Court  power  to  draw  inferonces  of  fact:  Held, 

1.  That  actual  possession  of  the  travel  pit  and  road  was  taken  by  the 
tenants  of  the  adjoining  lands  in  1837  and  1839,  and  therefore  the  title 
of  the  surveyors  of  hi^ways  to  the  gravel  pit  and  road  had,  by  the 
operation  of  stat.  3  &  4  fT.  4.  c.  27.  ss,  2.  3.  ^.,  become  extinguUhed. 

2.  That  the  circumstance  of  the  tenant  occupving  part  of  the  pit 
bein^  elected  surveyor  of  highways  after  possession  had  been  taken  of 
it,  did  not  interrupt  the  running  of  the  period  of  limitation,  as  the  cha- 
racter of  his  possession  as  tenant  under  the  plaintiff  waa  not  altered 
during  his  year  of  office. 

nPHIS  was  an   action  on  the  case  for  injuring  the 
plaintiff's  reversion  in   certain  land  by  digging 
gravel  and  stones  thereon^  and  of  trespass  for  seizing 
the  graveL 

The  defendant  pleaded  to  the  counts  in  case  a  denial 
of  the  land  being  in  the  possession  of  the  plaintiff's 
tenants,  and  alleging  the  laud  to  be  the  defendant's  as 
nirveyor  of  highways ;  and  justified  as  surveyor  of  the 
highways  for  the  parish  of  Messingham,  in  the  county 
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1869.      of  Lincoln^  and  set  out  in  Iiis  pleas  part  of  an  Indosure 

Smith       -^ct  and  an  award  of  commissioners  under  it 

Stoom.  "^^^  plaintiff  replied,  relying  upon  the  Statute  of 

Limitations,  3  Sc  4  JF.  4.  c.  27.  s.  2.,  and  the  cesser  of 

the  estate  and  interest  of  the  defendant  in  the  land 

before  the  alleged  grievance  and  trespass. 

On  the  trial,  before  Smith  J.,  at  the  UncchMn 
Spring  Assizes,  1867,  a  verdict  was  found  for  the  plaintiff 
subject  to  the  following  case. 

By  an  Act  of  Parliament,  passed  in  1798,  for  dividing 
and  enclosing  and  allotting  the  open  and  common  fields  and 
other  uninclosed  lands  in  the  township  of  Messingham  and 
that  part  of  the  hamlet  of  East  Butterwick  in  the  parish 
of  Messingham,  in  the  county  of  Lincoln^  commissionen 
therein  named  were  empowered,  before  any  allotmenti 
were  made  in  pursuance  of  the  Act,  to  appoint  and  stake 
out  all  such  public  and  private  roads  over*  the  lands  to 
be  inclosed  as  they  should  think  proper. 

By  the  same  Act  the  commissioners  were  authorised 
and  required,  before  any  other  allotments  were  made  in 
pursuance  of  the  Act,  to  set  out  and  appoint  such  one  or 
more  piece  or  parcel,  pieces  or  parcels  of  land  from  and 
out  of  the  lands  and  grounds  thereby  directed  to  be 
divided  and  inclosed,  in  such  convenient  places  within 
the  township  of  Messingham  and  part  of  the  hamlet  of 
East  Butterwick  respectively,  as  they  should  think  proper, 
for  getting  stone,  gravel,  sand  and  other  materials  for 
repairing  the  roads  and  ways  within  the  township  and 
hamlet ;  and  it  was  provided  that  such  parcel  of  land 
as  should  be  allotted  in  the  township  and  hamlet  respec- 
tively, for  such  repairs,  should  be  vested  in  the  respectife 
surveyor  or  surveyors  of  the  highways  of  the  township 
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or  hamlet  for  the  time  beings  and  their  successors,  upon        1869. 
trust  for  the  purposes  in  the  Act  mentioned.  Smith 

The  Act  further  provided  that,  after  the  setting  out  Stocks. 
the  roads  or  ways  within  the  township  and  hamlet,  and 
making  such  allotments  for  laud  for  the  repairs  thereof, 
all  the  grass  and  herbage  growing,  arising  and  renewing 
on  the  roads  and  ways  within  the  township  and  hamlet 
as  also  upon  the  pieces  or  parcels  of  land  to  be  set  out 
and  appointed  for  getting  stone,  gravel,  sand,  or  other 
materials  for  repairing  thereof,  should  belong  to  and  be 
the  property  of  such  person  or  persons  to  whom  the 
commissioners  should  allot  the  same,  exclusive  of  all 
other  persons  whomsoever,  or  should  otherwise  be  applied 
to  and  for  some  general  parochial  and  other  use  or  pur- 
pose, and  should  be  occupied  and  enjoyed  in  such 
manner  as  the  commissioners  should  in  and  by  their 
award  order,  direct,  or  appoint. 

Tlie  commissioners  made  their  award  in  1804,  and 
thereby  amongst  other  things  set  out  and  appointed  a 
piece  or  parcel  of  the  lands  and  grounds  by  the  Act 
directed  to  be  divided   and   enclosed  as  one  private 
carriage,  bridle  and  drift  road,  described  in  the  award  as 
of  the  breadth  of  twenty  feet^  and  as  leading  out  of  the 
Baitesford  Road  at  the  south  east  comer  of  an  old 
inclosure,  No.  1 14,  in  a  westward  and  northern  direction, 
through  an  allotment  therein  made  to  A.  Walker,  &c., 
Na  107,  to  an  allotment,  No.  106,  therein  made  to  the 
rarveyors  of  the  highways  within  the  township  oi  Messing- 
ham  and  that  part  of  East  Butterunck  lying  in  the  parish 
of  Messingham  for  the  time  being,  for  the  use  of  the  sur- 
veyors of  the  parish  of  Messingham  and  hamlet  of  East 
Jiuiterwick,  and  their  and  every  of  their  servants,  agents, 
and  workmen,  and  all  other  persons  by  them  authorized 
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1869.        to  pass  or  repass  to  and  firom  the  same,  and  \ihich  they 
Smith        directed  to  be  called  The  North  Gravel  PU  Road, 
g^^^  By  the  award  the  commissioners,  previous  to  settiDg 

ont  or  making  any  other  allotment,  set  ont,  appointed, 
allotted  and  awarded  unto  the  surveyor  or  surveyors  of  I  *^ 
the  township  of  Meuingham  and  that  part  of  the  hamlet  I  ^ 
of  East  Buiterwick  in  the  parish  of  Messinffham,  and  ^  vs 
their  successors  for  ever,  for  getting  stone,  gravel,  sand  or 
other  materials  for  repairing  the  roads  and  ways  within 
the  township  and  hamlet  respectively,  (amongst  others) 
a  piece  or  parcel  of  land.  No.  106,  lying  in  the  NorA 
Field,  containing  la.  2  r.,  bounded  by  an  allotment  to 
ji.  fValker,  jfc.  No.  107,  on  or  towards  the  east,  nott*^ 
and  south,  and  by  an  ancient  inclosure  on  or  towar^^ 
the  west. 

The  commissioners  thereby  also  ordered  and  direct<^^ 
that  all  the  grass  and  herbage  growing  and  renewi^^^^  ^^ 
upon  the  roads  and  highways  within  the  township 
Mesringham  and  that  part  of  the  hamlet  of  East 
wick  lying  in  the  parish  of  Messingham  should  bdo 
to  and  be  the  property  of  the  surveyor  or  surveyors 
the  time  being,  and  their  successors  for  ever,  of  the 
ship  and  hamlet  respectively,  upon  trust  for  the  pu 
of  keeping  the  roads  and  ways  in  good  and  comple 
repair,  and  all  the  grass  and  herbage  growing,  arisin 
and  renewing  upon  the  pieces  or  parcels  of  land  so 
out,  allotted  and  awarded  for  repairing  the  roads  an 
ways  should  belong  to  and  be  the  property  of  the 
son  or  persons  in  whose  allotment  or  allotments  th 
same  were  respectively  situate,  lying  and  being. 

At  the  time  when  the  commissioners  made  thd 
award  the  land  allotted  for  the  road  and  gravel  pit  w; 
entirely   surrounded  by  old  inclosures  belonging  an 
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land  allotted  to  the  plaintiff's  predecessors  in  title,  and  1869. 
which  have  continued  in  their  or  his  possession  to  the  ^unu 
present  time.  g^^ 

After  the  commissioners  had  made  their  award  the 
survejors  of  the  highways  within  the  township  and 
hamlet  opened  a  gravel  pit  in  the  allotment  No.  106, 
being  the  land  in  the  declaration  mentioned,  and  con- 
tinued to  get  gravel  from  such  pit  for  the  repair  of  the 
parish  highways,  using  for  this  purpose  the  allotted  road, 
up  to  the  year  1837. 

Since  the  year  1837,  until  the  times  after  mentioned, 
the  surveyors  did  not  take  gravel  from  the  allotted 
]nt  nor  use  the  allotted  road,  and  from  that  time  until 
the  year  1863  they  took  no  steps  whatever  to  assert 
their  right  to  the  pit  or  road.  In  or  about  the  year 
1887  the  surveyors  got  gravel  for  the  repair  of  the 
parish  highways  from  a  pit  in  a  field  called,  &c.,  situated 
at  a  distance  of  two  miles  from  the  allotted  pit,  and 
this  gravel  they  purchased  from  time  to  time  from  the 
plaintiff's  father  and  fit)m  the  plaintiff  himself  at  the 
price  of  60/.  per  acre. 

In  1837  Sotoerby^  then  tenant  to  the  plaintiff's  father, 
who  occupied  the  greater  part  of  the  land  in  which  the 
allotted  pit  was  situated,  commenced  filling  up  part  of 
the  pit  by  casting  into  it  several  hundred  loads  of  earth 
and  rubbish,  and  from  the  year  1837  until  the  year  1863 
be  took  the  surface  of  that  part  of  the  pit  into  regular 
cultivation  as  arable  land,  together  with  the  adjacent 
parts  of  the  field  in  which  it  was  situated. 

In  1839  another  tenant  of  the  plaintiff's  father 
ploughed  up  the  small  remaining  portion  of  the  allotted 
pity  which  abutted  upon  land  in  his  occupation,  and  also 
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de  aljotted  rood,  vlikh  psraed  throogfa  otLcr  land  in 
i2i  (xeasasaaa :  and  from  that  time  until  1863  this 
prr:kci  c£  ibe  ph  uad  the  vhole  of  the  road  were  used 
asii  rshiT'ised  bj  the  plaintiflrs  tenants  as  ordinaiy 


Li  1S44  SttKri^j  hems  then  the  tenant  of  the  phin- 
tir  in  the  occnpurfoii  of  the  land  in  which  the  allotted 
ph  v:ks  shTored  and  the  sar£ioe  of  the  greater  ptitof 
t2e  pz.  wi&  elected  one  of  the  snmeTors  of  the  lu^wir& 
wiiLin  iLe  tovnship  azd  hamlet  together^  and  held  tbat^ 
Owoe  fcr  one  Tear. 

After  the  vear  1S37  Sifwer6jf  firom  time  to  time  toc^-1s 
ST  ill  qTiantines  of  grarel  and  other  materials  finom  tlim 
all-rctcii  jiz  an i  oth^r  parts  of  the  same  field  and 
then:  f:r  ihe  repair  of  a  prirate  occupation  road  whii 
let;  firc-n  :he  tova  street  to  his  ovn  house  and  to  ota 
IjLr.i  of  :r.e  plaintiff  in  his  occupation,  and  orer 
of  wLici  ano:her  person  also  claimed  a  right  of  way. 

From  the  year  1837  until  the  happening  of  theevecrs* 
text  meatio::ed  neither  the  sunrerors  for  the  time  bci^^ 
of  the  highways  within  the  township  and  hamlet  d-  ^-^ 
any  other  person   interfered  with  the  quiet  use  «c*" 
enjoyment  by  the  plaintidTs  tenants  of  the  sur&ce  ^' 
the  allotted  pit  and  road  as  agricultural  land,  nor  did  tb^ 
plaintiff  or  his  tenants  during  that  time  pay  any  rent  or 
make  any  acknowledgment  to  the  surveyors  or  to  >»/ 
other  person  for  that  use  and  enjoyment. 

In  1SC3  the  defendant,  who  was  in  that  year  tbe 
surveyor  of  the  highways  within  the  township  and  hanJ^ 
entered  upon  the  plaintiBTs  land  and  commenced  diggioS 
upon  the  site  of  the  allotted  pit  and  took  away  soioe 
small  gravel  and  earth  for  the  purpoee  of  repairing  tbe 
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)e  a  trespass^  an  action  was  commenced  by  him  against  Smitu 
khe  defendant,  which  was  discontinued  on  the  28th  stocks. 
January,  1868. 

The  case  then  described  the  acts  done  by  the  defendant 
in  1866  in  asserting  the  claim  of  the  surveyors  of  the 
liighways  for  the  township  and  hamlet^  which  were  the 
acts  complained  of  in  the  declaration. 

The  pleadings^  the  Inclosure  Act^  so  much  of  the 
irard  as  was  material^  and  a  plan  were  to  form  part 
r  the  case.  And  it  was  agreed  that  the  Court  should 
5  fit  liberty  to  draw  inferences  of  fact. 

The  question  was,  whether  the  defendant  was  justified 

committing  the  acts  complained  of. 

Stat.  3  &  4  fF.  4.  c.  27.  s.  2.  "  No  person  shall  make 
^  ^ntry  or  distress  or  bring  an  action  to  recover  any  land 
irent  but  within  twenty  years  next  after  the  time  at 
^ich  the  right  to  make  such  entry  or  distress  or  to 
"^^g  such  action  shall  have  first  accrued  to  some  pcr- 
^  through  whom  he  claims ;  or  if  such  right  shall  not 
^Vc  accrued  to  any  person  through  whom  he  claims, 
^^H  within  twenty  years  next  after  the  time  at  which 
•^^  right  to  make  such  entry  or  distress  or  to  bring  such 
^%on  shall  have  first  accrued  to  the  person  making  or 
•^rtnging  the  same." 

Sect.  3.  "  In  the  construction  of  this  Act  the  right 
to  make  an  entry  or  distress  or  bring  an  action  to 
teoover  any  land  or  rent  shall  be  deemed  to  have  first 
locmed  at  such  time  as  hereinafter  is  mentioned; 
(that  is  to  say,)  when  the  person  claiming  such  land 
or  rent^  or  some  person  through  whom  he  claims, 
ahally  in  respect  of  the  estate  or  interest  claimed,  have 
been  in  possession  or  in  receipt  of  the  profits  of  such 
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1869.  IftQcl,  or  in  receipt  of  such  rent^  and  shall  whOe  entitled 
g^„g  thereto  have  been  dispoesessed^  or  have  diacontinned 
Stocks.      "^^^  possession  or  receipt^  then  snch  right  shall  be 

deemed  to  have  first  accmed  at  the  time  of  such  dispoi- 

session  or  disoontinnanoe  of  possession^  or  at  the  hit 

time  at  which  any  snch  profits  or  rent  were  or  was  lo 

received.*' 

By  sect.  84  at  the  determination  of  the  period  rf 

limitation  the  right  and  title  of  the  person  out  rf 

possession  is  extinguished. 

At  the  Sittings  in  Banc  after  HUary  Term,  FA- 

ruary  18,  before  Mellob  and  Hannen  J  J. 

Barker  {Hannay  with  him),  for  the  plaintiff —There 
is  abundant  evidence  of  a  discontinuance  of  possenon 
of  the  allotted  gravel  pit  by  the  surveyors  of  higbwiyi 
followed  by  actual  possession  by  other  persons.  Under 
the  Inclosure  Act  and  award  the  surveyors  took  ^ 
fee  in  the  allotted  gravel  pit  and  road  subject  to  die 
right  of  the  plaintiff's  predecessors  in  title  to  the  hefb- 
age,  and  the  latter  took  nothing  but  a  right  to  cot 
the  growing  grass  or  to  eat  it  by  the  mouths  of  tbeir 
cattle.  The  grant  of  the  herbage  does  not  pass  ik 
soil ;  Co.  Litt,  4i  b. ;  and  therefore  the  filling  up  tba 
pit  and  ploughing  the  road  to  it  and  cultivating  ^ 
surface  constituted  a  trespass  and  asserted  ownership  ^ 
the  soil.  [He  referred  to  Thew  v.  WingaU^  in  tl* 
Court,  Trinity  Term,  1862  {a\  and  was  then  stopped.] 

Quain  {PhUbrick  with  him),  for  the  defendant— FW* 
The  defendant's  right  as  surveyor  of  highways  is  not 
barred  by  stat.  8  &  4  W'.  4.  c.  27.  w.  8,  4.     The  la^ 

(a)  See  note,  p.  713. 
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veyors  have  not  been  dispossessed  of  the  gravel  pit  nor  1869. 
have  they  discontinued  their  possession  of  it  within  smith 
sect  4.  A  mere  trespass  upon  the  gravel  pit  was  ndl  sxocks. 
a  dispossession  of  the  surveyors.  The  plaintiff  should 
have  shewn  an  actual  working  of  it  by.  his  tenant.  In 
hord  St.  Leonards'  Treatise  on  the  New  Statutes  relating 
to  Property,  2nd  ed.^  p.  3d,  it  is  said,  *'<  Discontinuance 
of  possession/  in  the  statute  means  an  abandonment  of 
possession  by  one  person  followed  by  the  actual  posses- 
sion of  another  person,  for  if  no  one  succeed  to  the 
possession  vacated  or  abandoned,  there  could  be  no 
one  in  whose  favour  or  for  whose  protection  the  Act 
could  operate.  To  constitute  discontinuance  there  must 
be  both  dereliction  by  the  person  who  has  the  right ; 
and  actual  possession,  whether  adverse  or  not,  to  be 
protected,''  citing  the  judgment  of  the  Court  of  Queen's 
Bench  in  Ireland  in  M'Donnell  v.  M^Kinty  (a),  delivered 
by  Blackburne  C.  J.,  "Therefore,'*  Lord  St.  Leonards 
continues,  referring  to  the  same  case,  "where  a  man 
conveyed  to  another  certain  land,  reserving  the  mines, 
with  a  right  of  entry,  it  was  held  that  the  right  was  not 
barred  simply  by  the  omission  to  work  them  for  twenty 
years.  The  grantee  of  the  land  enjoyed  the  lands,  but 
the  possession  of  the  land  was  not  the  possession  of  the 
mines,  which  had  become  a  distinct  hereditament,  and 
it  was  only  by  user  of  them,  or  by  some  unequivocal 
act  of  possession,  that  the  rightful  owner  could  have 
been  dispossessed  of  them."  And  in  Cruise  Dig.,  title  1, 
Estate  in  Fee  Simple,  sect.  1,  par.  29,  p.  51,  4th  ed.,  it 
is  said,  *'  A  disseisin  is  when  one  enters,  intending  to 
usurp  the  possession,  and  to  oust  another  of  the  freehold. 
Therefore,  quserendum  est  a  judice  quo  animo  he  entered. 

(a)  10  Irish  Law  Rep.  514.  526. 
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To  nuke  an  entir  a  <iiiwri«n  there  mmft  be  an  ooita 
"  of  the  fredhold,  either  fint  by  taking  tiie  profits,  or 
ieoondlT  br  dMining  the  inheritanoe.''  In  SwMl  t . 
lJayd{a\  the  Cooft  of  Exdieqner  cjiptCMcd  entire eoo- 
cnrrence  with  die  judgment  in  JI'DammeO  t.  M^Kmbfif), 
and  held  that  a  right  of  entry  to  minerala  was  not  bund 
by  simple  non  naer,  no  other  person  having  wofked  or 
been  in  possession  of  the  mines.  [He  also  cited  Soffi 
T.  PoKtU  {ey]  In  Thew  t.  WimgaJU,  Trimiig  Tkn, 
1862  ((/),  the  acts  of  adTerse  poasesnon  were  deartni 
nnambignonsj  and  shewed  an  intention  permanenthtP 
interfere  with  the  right  of  the  sanrey<»rs. 

Secondly.    In  the  year  1844,  Sowerby,  who  was  then 
tenant  to  the  plaintiff  of  the  surface  of  the  ffOSaa 
part  of  the  grsTcl   pit,   being  appointed  snrrejor  rf 
highways,    his   oocopation    of    the    grsTel    pit  miiit 
be  considered   as  an   occupation   in   his  charuter  » 
surreyor.      K  his  possession    was   adrerae  prerioQi^ 
it  ceased  to  be  so  then,  and  by  the  doctrine  of  remits 
his  whole  prerious  possesion  became  lawfuL    Intib^ 
year  the  fee  was  in  him  as  surreyor,  and  he  mig^ 
as  such,   have    preTcnted  his  landlord  taking  gr^' 
from  the  pit,  and  this  action  was  brought  within  twe^ 
years  from   the  expiration  of  his  o£Sce.     [He 
Andrews  t.  Hailes  {e\  per  Lord  CampbelL] 

Barker,  in  reply  on  the  second  point. — ^To  eveiy  renC^ 
ter  there  is  of  necessity  these  incidents:    an  anci^^ 
right  and  a  new  defeasible  estate  of  freehold  unitiDg' 
one  and  the  same  person.      Here  the  new  defeasL^ 
estate  never  came  to  the  surveyors  as  such. 


(a)  9  Eick,  562.  572.  (*)  \0  Iritk  Law  Rep.  514. 

(c)  2E.^B.  132.  (<0  See  note  p.  713. 

{e)  1  £  ^  £.  349.  353-4. 
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never  was  in  possession  as  surveyor.  The  operation  1869. 
of  a  remitter  is  on  the  title  by  which  a  man  holds :  smith 
the  defendant's  contention  would  make  it  operate  so  as  stocks. 
to  transfer  the  possession  from  Sowerby  in  his  private 
capacity  to  Sowerby  in  his  quasi-corporate  capacity.  In 
Coppin  V.  Coppin  {a)  Lord  King  said,  p.  295,  **  That  the 
only  matter  which  made  the  difficulty  in  this  case  was,  that 
here  happened  to  be  one  and  the  same  person  both  heir 
and  executor  of  the  testator,  and  likewise  vendor  of  the 
bind ;  but  this  must  be  considered  in  the  same  light  as 
if  there  were  several  persons,  and  Cum  duo  jura  in  un£ 
person^  concurrunt,  cequum  est  ac  si  essent  in  diversis.'' 
In  Brown  v.  Gordon  {b)  Sir  John  Romilly  M.  R.  said, 
pp.  808-9,  *'  It  does  not  follow,  because  a  man  fills  various 
characters  at  the  same  time,  that  the  act  done  by  him 
in  one  those  characters  has  reference  to  or  can  affect 
him  in  another  of  these  characters.^^  Further,  estoppels 
have  always  prevailed  against  remitters;  and  here  the 
snrveyors  were  estopped  by  their  conduct.  And  Sowerby 
could  not  dispute  the  title  of  his  landlord  to  this  en- 
croachment ;  Anderson  v.  Hailes  {c)  per  Lord  Campbell^ 
The  Earl  of  Lisbume  v.  Davies  (d).  It  is  not  in  the 
power  of  the  tenant  by  any  act  of  his  own,  as  by 
accepting  the  office  of  surveyor,  to  alter  the  relation 
in  which  he  stands  to  his  landlord ;  Saunders  v.  Lord 
Annesley  (e),  Archbold  v.  Scully  (/). 

Cur.  adv.  vulU 
The  judgment  of  the  Court  was  now  delivered  by 

(a)  2  P.  Wma,  291,  6th  ed.  {h)  16  Beav,  302. 

(e)  2E,fB.  349.  353.  (d)  H.  #  B.  172. 

(«)  2  8ch,  #  Uf.  73.  (/)  9  H.  L.  C.  360. 

▼OL.    X.  3   A  B.    &    S. 
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1R60.  Haxnex  J.    We  are  of  opinion  that  the  Terdict 

Smits       entered  for  the  plaintiff  ahonld  stand. 

^fj^  The  substantial  question  fi>r  our  determination  wis, 

whether  the  title  of  the  defisndant  as  surreyor  of  high- 
ways to  a  certain  gravd  pit  and  road  to  it  had  become 
extinguished  by  the  adrerse  possession  of  the  plaintiff 
for  more  than  twenty  years. 

It  appears  from  the  case  that  from  the  year  18S7 
down  to  1863  the  surreyors  of  highways  hsTe  ceased  to 
take  gravel  from  the  pit  or  to  use  the  road  to  it,  bat  it 
was  contended  for  the  defendant  that  the  surveyor  for 
the  time  being  did  not  by  such  non  user  lose  his  light 
to  the  gravel,  inasmuch  as  the  plaintiff  had  not  been  in 
actual  possession,  and  the  case  was  likened  to  that  of 
an  owner  in  fee  of  lands  with  minerals  under  it,  cont^* 
ing  the  surface  with  a  reservation  of  the  minerals  and 
the  right  of  entry  to  get  them,  in  which  case  it  bi* 
been  held  that  the  right  of  entry  to  get  the  minerals  ^ 
not  barred  by  mere  non  user  for  more  than  forty  je^^^ 
unless  some  other  person  has  worked  or  been  in  p^^ 
session  of  them  during  that  time ;  Smith  v.  Lloyd  (a)» 

We  are,  however,  of  opinion  that  the  defendant  1*^ 
by  his  tenants  been  in  actual  possession  of  the  gra^^ 
pit  and  road  from  1837  to  1863.  This  is  a  question  ^^ 
fact  depending  on  the  intention  with  which  certain  sC^ 
were  done,  aud  we  have  come  to  the  conclusion  tb^" 
since  1837  the  gravel  pit  has  been  treated  as  practically 
exhausted,  and  that  by  filling  up  the  greater  porti^'^ 
of  it  with  earth  and  rubbish,  and  by  taking  the  whc^l^ 
surface  as  well  as  the  road  into  cultivation  in  1837 
1839,   possession    of   the    gravel    pit   and    road 

(a)  9  Eich.  502. 
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actnally  taken  in  those  years,  and  consequently  the  1869. 
time  of  limitation  began  to  run  from  those  years  smieh 
respectively.  ^^^^^ 

We  are  further  of  opinion  that  the  circumstance  of 
the  tenant  occupying  a  portion  of  the  gravel  pit  being 
elected  surveyor  after  possession  had  been  taken  of  it 
can  make  no  difference.  The  possession  which  he 
previously  held  was  as  tenant  under  the  plaintiff^  and 
the  character  of  that  possession  was  not  altered  during 
his  year  of  ofiBce. 

We  were  referred  in  the  course  of  the  ailment  to  the 
shorthand  writer's  notes  of  a  case  of  Thew  v.  IVingaie  {a\ 
argued  in  this  Court,  in  1862,  before  the  Lord  Chief 
Justice,  and  Wiohtman,  Cbomfton  and  Blackburn  J  J. 
The  facts  were  not  substantially  different  from  those 
of  the  present  case,  and  the  Court  there  adopted  the 
same  view  which  we  have  taken. 

Our  judgment  will  therefore  be  for  the  plaintiff. 

Judgment  for  the  plaintiff. 

(a)  See  p.  714,  note. 
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Tuesday^ 
June  3nl. 


Inclosure  Act, 
Award  of 

sioners. 
Grant  of 
herbage. 

Limitation, 
Gravel  pit. 
Survet/ors  of 
highways. 


Thsw  against  WDroATE(a). 

An  IncloFure  Act,  31  G.  3.  c,  Ixi.,  directed  the  CommusioDen  toietoot 
land  for  getting  stone  &c.  for  repairing  the  parish  roads,  which  •hould  be 
Tested  in  the  surveyors  of  hignways  and  their  Buccessors,  and  enacted 
that  all  the  grass  and  herbage  growing,  arising,  and  renewing  on  the 
roads  and  on  the  land  to  be  set  out  and  appointed  for  getting  stone  &c. 
should  belong  to  and  be  the  property  of  the  persons  to  whom  the  Com- 
missioners should  allot  the  same,  exclusiTC  of  all  other  persons  whom- 
soever, or  should  be  applied  to  some  parochial  or  other  use  or  pnrpo^ 
The  commissioners,  in  pursuance  of  the  Act^,  awarded,  set  out»  iUotted 
and  appointed  to  the  surveyors  of  highways  and  their  sucoetson  » 
allotment  No.  158,  containing  1  acre,  save  and  exce|>t  the  gnw  and 
herbage  thereof,  upon  trust  and  for  the  purpose  of  getting  stone  &e.  tor 
repairing  the  roads,  and  they  awarded,  set  out,  allowed  and  assignedjo 
P.  and  his  heirs  contiguous  allotments,  No.  157  and  No.  159,  ^"^"5 
with  the  grass  and  herbage  of  No.  158 ;  they  also  ordered  and  dure^ 
that  the  grass  and  herbege  growing,  arising,  and  renewing  on  the  p^^^ 
roads  and  ways  should  bi  let  from  year  to  year,  and  the  moneys  •'^•^ 
thereby  be  applied  to  the  repair  of  the  highways,  &c.    The  survflj^ 
obtained  gravel  for  the   highways   from   No.    158  down  to  the  'S^. 
1813,  when  they  discontinued  to  do  so,  and  purchased  gravel  from    ^^ 
in  the  neighbouring  parishes ;  and  thenceforth  until  1858  they  ^^  -^ 
entered  upon  or  exercised  in  No.  158  any  right  under  the  award.     ^^ 
1813,  P.  built  a  cottage  and  bam,  and  other  buildings,  on  part  of  ^-^ 
158,  and  enclosed  part  of  it  with  a  fence ;  he  also  cut  off  a  comer  »^^j[ 
which  had  ever  since  formed  part  of  the  adjoining  arable  fidd,    ^^^ 
cleared  out  the  old  pit,  and  converted  it  into  a  pond.    Held, 

1.  Per  Cockbum  C.  J.,  and  semhle  per  Blackburn  J.,  that  the  a 
of  the  commissionera  did  not  vest  in  P.  afiy  right  to  the  soil,  but 
the  right  of  taking  the  grass  upon  its  surface. 

2.  TImt  the  surveyors  of  highways  were  within  stat.  3  &  4  IF.  4.  c 
by  reason  of  the  interpretation  clause,  sect.  1. 

3.  That  there  had  been  a  discontinuance  of  possession  by  the 
veyors,  and  an  actual  possession  by  P.  for  twenty  years,  ana  thei 
their  right  was  barred  by  stat.  3  &  4  IT.  4.  c.  27.  «.  2. 3. 

4.  Per  Blackburn  J.    If  P.  had  the  exclusive  right  to  the  suifaM 
nets  which  he  did  were  acts  of  ownership  in  the  subsoil,  and  eride 
from  which  it  might  be  concluded  that  he  took  posaesnon  of  the 
acre. 


gPECIAL  case  sUted  under  The  Common  Law  Procedure  kA,  1 
15  &  16  Vict  c.  76. 
By  a  private  Act,  31  G,  3.  e,  Ixi.,  intituled  "  An  Act  for  dividing 
enclosing  the  open  common  fields,  meadows,  pastures,  and  other 
monable  lands  and  waste  grounds  in  the  lordship  of  Ludford^  in 
county  of  Lincoln,  comprising  the  parishes  of  Lud/ord  Magna  ao^ 
Ludford  Parva"  commissioners  were  appointed,  and  it  was  enacted  th 
it  should  be  lawful  for  the  Commissionen.  and  thej  were  thereb; 


(a)  See  the  preceding  case. 
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amhoriznd  and  required  before  any  other  allotment  was  made  iu  pur-         ri8G2  1 
suance  of  the  Act,  to  set  out  and  appoint  two  or  more  pieces  or  parcels 


of  land,  not  exceeding  4  acres  in  the  whole,  from  and  out  of  the  lauds  Tulw 


V. 


thereby  directed  to  be  enclosed  in  such  convenient  places  within  the      Wiko'atk. 

respectiye  parishes  of  Ludford  Magna  and   Ludford  Parva  as  they 

ahonld  think  proper,  for  getting  stone,  gravel,  or  other  materials  for 

repairing  the  roads  and  ways  within  the  respective  parishes,  and  such 

{Mtreels  of  land  should  be  vested  in  the  respective  surveyor  or  surveyors 

of  th(4  highways  of  the  respective  parishes  of  Ludford  Magna  and 

jAtdford  Parva  for  the  time  being  and  their  successors,  upon  trust  for 

the  poiposes  in  the  Act  mentioned.     And  it  was  further  enacted,  that 

after  setting  out  the  roads  and  ways  within  the  lordship  of  Litdford^  and 

making  the  allotments  of  lands  for  the  repairs  thereof,  all  the  grass  and 

herbage  growing,  arising,  and  renewing  on  the  roads  and  ways  within 

the  lordship,  as  also  upon  the  pieces  or  parcels  of  land  to  bo  set 

oat  and  appointed  for  getting  stone,  gravel,  and  other  materials  for 

repairing  thereof,  should  belong  to  and  be  the  property  of  the  person 

and  persons  to  whom  the  commissioners  should  allot  the  same,  exclusive 

of  all  other  persons  whomsoever,  or  should  otherwise  be  applied  to  and 

fca  some  general  parochial  or  other  use  or  purpose,  and    should  be 

occupied  and  enjoyed  in  such  manner  and  form  as  the  commissioners 

ahonld  in  and  by  their  award  order,  direct  and  appoint. 

The  Commii«sioners  by  their  award  dated  the  7th  February ^  1705, 
awarded,  set  out,  allotted  and  appointed,  among  others,  all  that  plot, 
piece,  or  parcel  of  land,  being  No.  158  in  the  plan  to  the  award  annexed, 
situate,  &c.,  containing  one  acre,  bounded  by  lands  therein  awarded  to 
John  Parkinson^  Ko.  157,  on  or  towards  the  east  west  and  south  ;  by  the 
Six  Hills  Road  on  or  towards  the  north  ;  (save  and  except  the  grass  and 
herbage  thereof,  which  was  therein  allotted  to  John  Parkinson  and  bis 
heirs),  unto  the  surveyor  or  surveyors  of  the  highways  of  the  lordbhip 
of  Lud/ordf  and  his  and  their  successor  and  successors  in  the  office  of 
surveyor  for  the  time  being,  for  ever,  upon  trust  and  for  the  purpose  of 
getting  stone,  gravel,  or  other  materials  for  repairing  the  roads  and  ways 
within  the  lordship ;  and  they  awarded,  set  out,  allotted,  and  assigned 
unto  John  Parkinson  and  his  heirs  all  that  plot,  piece,  or  parcel  of  land 
or  ground  in  the  parish  of  Ludford  Parva^  No.  159,  containing  13  a. 
and  33  p.,  &c.,  also  all  that  other  plot,  piece,  or  parcel  of  land  or  ground 
in  the  parish  of  Ludford  Parva,  No.  157,  containing  4da.  2  r.  31  p.,  &c., 
together  with  the  grass  or  herbage  of  the  allotment  No.  158,  and  declared. 
the  same,  subject  and  liable  as  aforesaid,  to  be  vested  in  him  pursuant  to 
the  directions  in  the  Act  of  Parliament  contained  in  lieu  of  and  in  full 
bar  and  satisfaction  for  the  pieces  or  parcels  of  land  or  ground  which 
he  held  before  the  passing  of  the  Act  or  before  the  allotments  were  made, 
and  which  were  dispersed  in  the  fields,  lands  and  grounds  by  the  Act 
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ri862.1       directed  to  be  divided  and  enclosed,  and  also  in  foil  bar  of  and  saftisfiie- 

lion  for  all  rights  of  common  and  other  ri^ts  whatsoeTer  to  which 

Tbkw  Yie  was   entitled  immediately   before   the  allotments  were  made  is, 

WmoATB.  over,  or  upon  the  same  fields,  lands,  and  ground.  The  Commissionen 
also  ordered  and  directed  that  all  the  grass  and  herbage  growing;  azising 
and  renewing  on  the  public  roads  and  ways  onlj  within  the  lordship  of 
Ladford  should  from  time  to  time  be  pnblidj  let  to  the  best  bidder  or 
bidders  by  the  snnreyor  or  snireyors  of  the  highways  within  the  lord- 
ship for  the  time  being  from  year  to  year  only,  and  the  moneys  which 
shonld  from  time  to  tame  arise  thereby  shonld  be  applied  in  the  fint 
place  in  the  necessary  repairs  of  the  roads  and  highways,  bridges  and 
tunnels,  within  the  lordship  of  Lvd/ord,  and  the  fences  and  gates  to 
be  made  and  pat  up  at  the  ends  of  the  roads  or  highways  next  any  d 
the  adjoining  townships,  hamlets,  parishes,  or  places,  &c. 

Upon  the  making  of  the  award  Parkinson  entered  upon  and  became 
seised  of  the  allotments  157  and  159,  and  of  the  grass  and  herbage  di 
the  allotment  158.    At  that  time  the  allotments  157  and  158  oonsistc^d 
entirely  of  arable  land  lying  open  together  and  nndiyided,  but,  sook^ 
after,  they  were  fenced  o£^  in  accordance  with  the  directions  in  tl:^^^ 
award,  from  the  Six  Hills  Road  on  the  west  and  another  road  on  tl» — -^ 

south,  being  the  roads  set  out  in  the  award,  on  which  they  respeetiTel ' 

abutted,  and  a  gate  was  placed  in  the  western  boundary  of  allotmei-^'^ 
158,  forming  an  entrance  to  both  allotments  from  the  Six  HiUs  Boad, 

The  surveyors  of  the  highways  from  time  to  time  obtained  gtai 
and  other  materials  for  the  highways  from  the  allotment  158  down 
the  year  1813,  such  gravel  having  been  taken  from  the  site  niark« 
"  Old  Pit "  in  the  plan  accompanying  the  case. 

In  1813  Parkinson  built  a  farm  house  on  part  of  allotment  157 
About  the  same  time  he  built  a  cottage  and  bam  of  brick  with  bri( 
foundations  on  part  of  allotment  158,  and  opposite  to  them  stables, 
cow-house,  and  other  buildings,  standing  partly  on  allotment  158  and 
partiy  on  allotment  157,  and  so  far  as  they  extended  covering  the  bound- 
ary between  the  two  allotments.  The  space  between  the  cottage  and 
bam  and  the  stables  and  other  buildings  was  enclosed  by  a  fence,  and 
the  area  thus  enclosed,  being  part  of  allotment  158,  has  ever  since  been 
used  as  a  crew  yard.  About  ten  years  ago  the  fence  on  the  north  side 
of  the  crew  yard  was  removed,  and  in  its  place  sheds  were  erected,  partly 
of  brick  and  partly  of  wood,  extending  over  the  northern  boundary  of 
^  allotment  158,  and  standing  partly  on  each  of  the  allotments.  Fart  of 
allotment  158,  adjoining  the  cottage  and  bam,  has,  from  the  time  these 
were  built,  been  used  by  Parkinson  and  the  phiintiff  as  »  stack  yaid. 
ParkiTison  also  put  a  fence  across  allotment  157,  which  intersected  the 
northern  boundary  of  allotment  158  and  cut  off  a  smaU  angle  or  comer 
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of  the  allotment,  and  this  small  piece  or  coiner  has  ever  since  fonned        ri  qao  1 

part  of  the  ac^oining  arable  field  and  been  cidtivated  by  Parkinson  and  ! 

the  plaintiff  therewith.     At  the  same  time  he  planted  a  narrow  belt  of         Thkw 

V. 


extending  across  the  small  comer  of  allotment  158,  and  along  WmoATK. 
and  over  the  western  side  of  the  same  allotment.  A  year  or  two  after 
1813  Parkinsan  cleaned  out  the  "  Old  Pit,**  from  which  the  sarrejors 
had  theretofore  taken  gravel,  and  converted  the  same  into  a  pond, 
placing  posts  and  slabs  round  the  sides  thereof  and  it  has  so  continued 
over  since. 

The  surveyors  of  the  highways  never  after  the  year  1S13,  until  the 
year  1858,  entered  upon  the  aUotment  158,  or  exercised  therein  any 
light  under  the  award  or  otherwise.  During  this  period  they  purchased 
the  gravel  required  for  the  repairs  of  the  parish  highways  from  pits 
aituated  in  the  neighbouring  parishes.  The  *'  Old  Pit,**  in  allotment 
158,  had  in  1813,  or  shortly  afterwards,  become  veiy  wet,  and  the  soil 
a^oining  was  of  a  wet  and  spongy  nature,  and  the  surveyors  of  the 
highways  considered  that  it  was  as  cheap  and  advantageous  to  the 
pariah  to  obtain  gravel  for  the  roads  from  the  pits  in  the  neighbouring 
parishes  as  to  make  use  of  the  "  Old  Pit,**  in  allotment  158. 

In  1858  the  then  surveyors  of  the  highways  entered  the  allotment 
158»  and  began  to  dig  for  gravel,  whereupon  the  plaintiff,  who  was 
devisee  of  Parkinson,  entitled  to  all  the  rights  of  Parkinson  in  respect 
of  No.  158  as  well  as  of  Nos.  157  and  159,  sent  to  them  notice  that  if 
they  persisted  he  should  take  legal  proceedings.  Notwithstanding  that 
notice  the  surveyors  shortly  afterwards  again  entered  and  took  gravel 
from  No.  158.  In  August,  1860,  the  defendants,  being  then  surveyors, 
repeated  those  acts. 

The  Indosure  Act  and  the  award  were  to  be  referred  to  by  either 
j^mrty  on  the  argument 

The  question  was,  whether  the  defendants  or  other  surveyors  of  the 
highways  for  Lud/ord  Magna  and  Ludford  Parva  for  the  time  being 
were  entitled  to  enter  upon  No.  158,  and  take  therefrom  stone,  gravel 
and  other  materials  for  the  repair  of  roads  and  ways  within  the  lordship 
of  JAtd/ord,  notwithstanding  that  entry  thereon  had  not  been  made  nor 
materials  taken  between  the  years  1813  and  1858,  the  possession  and 
iiae  of  the  grass  and  herbage  thereon  having  been  during  the  whole  of 
that  time  in  the  plaintiff  or  those  under  whom  he  claimed. 

MeUish,  for  the  plaintiffl — First  The  award  made  by  the  commis- 
sioners under  stat.  31  O,  3.  c,  Ixi.  vested  the  soil  of  No.  158  in  the 
aarrejors  of  highways:  the  allotment  of  it  to  them  amounted  to  a 
conveyance  of  the  land  in  fee  simple  in  trust  for  the  repair  of  the 
highways  in  the  parish.  The  award  of  the  grass  and  herbage  to  Park- 
inson gave  him  only  a  right  in  the  nature  of  an  easement ;  Co.  Litt.  4  b. 
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SecoDdl;.  Then  wM  •  BofficiBDt  Uking  p 
plaintiff  to  bar  the  light  of  tha  Enrvejora  v 
«.  2, 3.  The  teat  is,  whrther  the  plaintiff 
no  refennM  to  hia  light  of  putungB,  conu 
ton  J.  M«7  DOt  the  eff«et  of  the  pciTate  Ac 
■Uotnent  in  erBry  ancceeding  iniTByor?] 

Thirdly.  Sarreyora  of  highways  are  wit 
By  the  interpretation  clauae,  lect.  I,  "  the  w 
a  body  politic,  cocpomte,  or  eoUagiata,  uic 
other  persona,  M  well  aa  an  individual  /  T\ 
oj  St  Mary  Magdalen,  Ojford,  &ppta.  The . 
Dot  d.  LantdfU  t.  Qaaer  {b),  in  which  it  wa 
against  chnrchwatdens  and  OTeraean  i  Orm 

Luth,  for  the  defandantg.— Fint  The  an 
graaa  and  herbage  to  ba  occupied  and  ei 
The  "  grantee  of  herbage  may  enclose,  and 
clansnm  ft^t;"  Tomiin^  Late  Dietionary," . 
and  2  RoU.  Bep.  356  (Zouek  v.  Moon).  Ai 
crop*  givns  a  right  to  bring  an  action  of 
rtlh  (c),  CroAy  t.  Wadtviortk  (d),  \Cn 
Parkitaon  have  the  same  right  to  the  giMa 

Secondly.  The  smreyon  were  never  dispo 
whole  of  the  allotment  IfiSj  SlDoHneU 
JJoydif). 

Thiidly.  The  snneyora  are  not  within  th 
e.  27.  Sncoeeding  Burieyorm  do  not  claim 
office,  and  stnt.  31  G.  3.  c,  lii.  did  sot  etu 
ment  198  in  acorporale  capacity  for  and  on 
woe  the  power  given  by  stat  59  G.  3.  c.  12. 
overseers  as  regards  bnildings,  lands  and  h 

MeUiiii.  in  reply, 

CociBCBH  C.  J.    I  am  of  opinion  that  ot 

plaintiff  The  cffrct  of  the  award  made  1 
the  Act  of  Parliament  was  to  veM  the  soil 
anrveyoTB  of  the  highways  of  the  parish  fo 


(a)  6  H.  L.  C.  180. 

(c)  3  Burr.  182-1. 

(t)  10  IrUh  Lmc  Rep.  514.  525-6. 
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iccoMora,  and  all  that  Parkinson,  whom  the  plaintiff  represents,  and 
1  whose  place  he  stands,  had  vested  in  him,  was  the  right  of  taking 
[ie  grass  upon  the  sozface  of  the  soil.  There  may  be  eases  in  which, 
rom  the  terms  employed  and  the  int-ention  of  the  parties  to  be  collected 
rom  them,  a  grant  of  herbage  would  pass  the  surface  of  the  soil ;  but 
1  the  present  case  there  is  this  remarkable  circumstance,  that  by  the 
ndomire  Act  the  grass  and  herbage  upon  the  land  to  be  set  out  for 
etting  stone  for  the  repair  of  the  roads  is  declared  to  be  the  property 
f  the  person  to  whom  the  commissioners  should  allot  it  in  like  manner 
i  the  grass  and  herbage  growing  upon  the  roads.  And  in  the  latter 
IM  it  could  not  be  intended  that  any  interest  in  the  soil  should  pass, 
at  the  mere  right  to  take  the  grass  either  by  cutting  it  or  by  the 
lOTiiha  of  cattle  or  sheep,  or  other  like  modes  of  enjoyment.  Mr.  Liuh 
ontended  that  the  acts  of  ownership  or  of  possession  which  Parkinson 
ZflrciBed  were  referable  to  the  interest  in  the  soil  which  he  took  under 
lie  award.  But  that  argument  fails  so  soon  as  we  arrive  at  the  con- 
Innon  that  Parkinson  took  nothing  in  the  soil  but  the  mere  right  to 
ha  grass  on  the  sur&ce. 

The  next  question  is,  whether  there  is  sufficient  evidence  of  acts  of 
wnership  by  Parkinson  to  lead  to  the  conclusion  that  the  surveyors, 
be  original  grantees  under  the  award,  were  dispossessed  of  their 
state.  McDonnell  v.  APKinty  {a)  and  Smith  v.  Lloi/d  {h)  establish  that 
lere  abandonment  by  the  owners  of  land  will  not  suffice.  There  must 
•  poBaession  by  some  other  person  in  order  that  the  Statute  of  Limita- 
\onB  may  commence  to  run,  and  therefore,  although  the  surveyors  from 
tie  year  1813  may  have  abandoned  possession,  they  would  not  have 
een  dispossessed  so  as  to  satisfy  the  terms  of  the  statute  within  these 
nthorities  unless  Parkinson  has  had  possession  adversely  to  them 
uzing  that  time.  Then  we  come  to  the  question  of  fact,  which  we,  as 
jiuy,  are  to  decide  upon  the  evidence.  [His  Lordship  stated  the  facts.] 
Iiese  are  strong  acts  to  shew  that  Parkinson  had  taken  possession  of 
lis  acre  as  absolute  owner,  making  no  distinction  between  it  and  the 
ind  of  which  he  had  the  foe  simple  by  the  award.  Coupling  these 
izcamstances  with  the  lapse  of  time,  there  is  sufficient  to  establish 
lat  there  has  been  a  discontinuance  of  the  possession  of  the  surveyors 
ad  a  possession  adverse  to  them  by  Parkinson  and  the  plaintiff  for  a 
iffieient  period  to  make  the  Statute  of  Limitations  a  bar  to  their  claim. 

As  to  the  surveyors  being  in  the  nature  of  a  corporation  against 
hom  stats  3  &  4  FT.  4.  c.  27.  does  not  run,  sect.  1,  which  defines  the 
tjfd  *'  person,"  is  in  as  large  terms  as  possible.  It  would  indeed  be 
ractically  very  inconvenient  if  persons  holding  property  in  connection 
ith  an  official  position,  or  in  trust  for  a  parish,  after  discontinuing 
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(a)  10  Irish  Law  Rep.  514. 


(b)  9  Exch.  562. 
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ri862  1        tl^^  possesaon  and  illowing  some  other  peraon  to  obtain  poBsenioD, 
oonld  at  the  end  of  forty  or  it  maj  be  four  hundred  years  turn  roand  od 


Thkw         those  who  had  possession  and  say  "  we  are  not  posons  against  wbom 
WisoATB.       ^  Statute  of  Limitations  can  operate."  Independently  of  the  anthoritiM 
this  is  not  the  trae  oonstroction  of  the  statute. 

WzGBTiCAH  J.    Boring  a  portion  of  the  azgnment  I  entertained  dooibt 
on  the  second  question,  it  haTing  been  considered  by  the  Comt  of 
Exchequer  in   Smiik  ▼.   Uoyd  (a),  in  accordance  with  M*lkmntU  t. 
M*Kinty  {h\  that  a  meie  discontinuance  will  not  bring  a  case  within  the 
operation  of  stat.  3  &  4  ^.  4.  c.  27.  unless  it  is  followed  by  a  dispoim* 
sion  by  some  other  person.    The  doubt  I  entertained  was,  whether  tba 
taking  possession  by  Parkinson  of  part  of  the  allotment  in  siidi  a 
manner  as  was  inconsistent  with  the  possession  by  the  surreyorB  of  tbt 
part  was  such  evidence  of  dispossession  of  the  sunreyon  as  wobU 
warrant  the  conclusion  that  they  were  dispossessed  of  the  whole.  !■ 
M^Donneil  y.  M*Kint^  it  was  considered  by  the  Omrt  of  Queen's  Seoeh 
in  Ireland  that  a  dispossession  of  part  of  the  minerals  would  not  justify 
the  legal  presumption  of  a  possession  of  the  whole,  so  as  to  take  tiaj 
the  right  of  the  party  to  insist  on  proof  of  the  operation  of  the  statsta 
as  to  the  other  part.    The  case  of  minerals  is  not  indeed  exMt)y 
analogous  to  the  present,  for  there  is  no  doubt  that  Parkinatm  v^^ 
exercise  certain  rights  on  the  surface :   the  defendants  had  only  a  xi^ 
to  take  the  graveL    The  question  is,  were  they  dispossessed  of  the  dos^ 
by  the  acts  of  Parkinson  f    The  acts  which  the  plaintifr  did  seem  to  be 
wholly  inconsistent  with  their  right.    He  took  possession  at  difEeftf>^ 
times  (more  than  twenty  years  ago)  of  such  portions  of  the  allotDtfi^ 
as  he  thought  proper,  and  erected  buildings  thereon,  without  leate  <^ 
permission  from  the  surveyors,  or  remonstrance  or  hindrance  by  tbtf^ 
His  right  was  not  such  as  entitled  him  to  do  those  acts  which  v<<^ 
adverse  to  the  rights  of  the  surveyors.    That  is  evidence  of  a  gentf*^ 
dispossession  of  the  surveyors  of  the  fee  they  had  in  the  corpus  of  tb^ 
dose.    Upon  these  grounds  I  agree  in  the  judgment  my  Lord  h** 
pronounced  in  accordance  with  the  opinion  of  my  brother  Cnmft^ 
who  has  left  the  Court 

Blackbubx  J.  I  agree  with  the  decision  in  McDonnell  v.  N^KM^fi^)* 
which  has  been  followed  by  Smith  y.  Lloyd  (a),  and  I  adopt  the  irot^ 
used  in  the  latter  case,  p.  572 :  **  there  must  be  both  absence  of  potf^*' 
sion  by  the  person  who  has  the  right,  and  actual  possession  by  tnotlMii 
whether  adverse  or  not,  to  be  protected,  to  bring  the  case  within  tbi 


(a)  9  Exch.  562.  (h)  10  /mA  Law  Bep,  514. 
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V**  S  &  4  ^.  4.  e.  27.    In  the  present  case,  although  the  fact  that        [1862.] 

nons  daiming  the  graTel  pit  went  out  of  possession  in  this  sense, 

7hew 
lej  ceased  to  use  it,  is  not  by  itself  evidence  to  shew  that  the 

»  would  begin  to  ran,  it  greatlj  corroborates  the  other  evidence       Wivoaie, 

trkiiuan  had  taken  possession.   In  my  view  Mr.  MeUish  was  correct 

aigmnent  that  the  question  of  fact  is,  did  Parkinwn,  under  whom 

aintiff  claims,  twenty  years  before  the  acts  for  which  this  action 

rought^  take  such  actual  possession  of  the  ground  below  the  sur- 

f  this  acre  that  he  and  the  plaintiff  after  him  would  have  been 

0  maintain  trespass  against  any  person  who  bored  a  hole  or 
»d  with  the  subsoil  ?  If  there  was  evidence  of  actual  possession 
at  to  maintain  an  action  against  a  wrongdoer,  there  was  evidence 
r  having  such  actual  possession  of  the  whole  as  would  cause 
tote  of  Limitations  to  begin  to  run  against  the  rightful  owner, 
id  not  only  ceased  to  hold  possession,  but  against  whom  a  posses- 
>  be  protected  under  the  statute  had  been  taken  within  M'DonneU 
linty  (a)  and  Smith  v.  Uoyd  (6).  It  was  said  by  Mr.  Lwh  that, 
laon  having  a  right  to  deal  with  the  surface  as  he  liked,  what 
on  it  was  consistent  with  the  rights  of  the  surveyors.  On  the 
tf  wording  of  this  Indosure  Act  I  doubt  whether  the  award  is 
lent  to  a  grant  of  the  vestura  terrse  or  the  herbagium  to  Parkinson^ 
Q  the  rights  which  might  be  conveyed  by  such  a  grant    It  is 

1  in  the  Act  with  the  grass  and  herbage  growing  on  the  roads,  so 
may  well  be  contended  that  ParkinsorCs  right  was  no  more  than 
the  grass  by  the  mouths  of  his  cattle,  or  to  cut  and  convert  it  into 
ad  that  he  had  no  right  to  the  soil  of  the  surface.  But  even  if 
I  the  exclusive  right  to  the  surface,  the  acts  which  he  did  in  1813, 
zduding  other  persons,  digging  the  foundations  for  and  building 
Be,  clearing  out  the  gravel  pit  and  turning  it  into  a  pond,  are 
f  interference  with  and  ownership  of  the  subsoil  below  the 
a  tanrae.  And  from  such  acts  in  part  of  a  single  and  un- 
i  property  it  may  be  concluded  that  the  person  who  did  them 
oesession  of  the  whole.  I  agree  with  McDonnell  v.  M^Kinty  {a) 
he  mere  fact  of  the  grantee  of  the  land  entering  and  taking 
lion  of  some  portion  of  the  mines  was  not  conclusive  evidence 
.6  had  taken  possession  of  the  whole,  but  it  was  evidence  to  be 

a  jury.  In  the  present  case,  coupling  the  acts  of  interference 
lie  subsoil  with  the  acts  of  ownership  on  the  surface,  it  is  a  fair 
ice  that  Parkinson  in  the   year.  1813  took   possession  of  the 

of  this  acre  of  land  absolutely.  Then  eveiy  additional  year 
;  which  the  surveyors  did  not  interfere  and  exercise  any  right  over 


')  10  Irish  Law  Rep,  514.  {h)  9  Exch,  .')62. 
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-Y^M  7        is  sofB^haim  die  iaJftcDce,  aad,  iller  fiv^-Cre  yev,  ve  ire  justified 

Tkxv  Wk&EcpBdtoth^pous  wbcdMrataL3lb4  it.  •Lr.SJ.nmsagaiiut 

t2i«  «niyuBi  cf  hi2!tv«T%  it  it  plsn  tkH  dicj  are  ai  miidi  vithin 
dbt  fcmfie  as  e&zrdtwBdms  aBdoTcnMm»  vlio  are  made  a  qiaa  eiv- 
pocssbat  br  scax  j&  6.  X  c  12L  jl  17^  aad  tbat  the  eases  vliidi  daeide 
that  eitsrebvacdBH  and  ofVfaetB  aie  withiB  the  statute  daeide  thit  tbs 
smiejura  aSso  wan  within  iL 

Jodgment  for  the  piaiotiC 


MEMORANDUM. 

Arikur  Robert  Adams,  of  the  MtdiUe  TempU,M'\ 
WUBam  Craeraft  Fooks,  of  Gn^s  Lim,  Esq.;  ArtkMT 
SMiy  Eddis,  of  IJmeabfs  Imm,  Esq. ;    Darngku  Bnn^ 
of  Limcolm's  1mm,  Esq.;   ZT^iy  Fox  Bruiowe,  of  the 
3A(2t&  Temple,  Esq.;  Pe<fr  J7eji7y  fU/iii,  of  the  Midill^ 
Teaq>^e,  Esq.;    nomas  Hmghes,  of  the  iiiwr  Temp^t 
Esq.;  Joseph  Kay,6i  ^ta^  Lmer  TVni^Esq.;  Mtmta^^^ 
Bert,  of  the  /juwr  Tetmple,  Esq. ;    JSinvy  Jaaief^  of  tb^ 
A/Mii&  7«Mp&,  Esq.;  iTdiry  Charles  Lopes, o( the  Insser 
Temple,  Esq. ;  George  OAorwe  MorgoM,  of  Lineoh's  hsM, 
Esq. ;  Edxard  Fry,  of  LiMcoln*s  Ihm,  Esq.,  and  Samuel 
Pope,  of  the  J/ui^  Temple,  Esq.,  were  appointed  of 
Her  Majesty^s  Counsel  learned  in  the  law. 


END   OP   TRINITY  TERM. 
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Wright  against  Pearson.  Friday, 

June  25th. 

^  Stat^  28  &  29  Vict.  e.  60.  s.  1.,  which  makes  the  owner  of  a  dog  "  liable   

indamaees  for  injury  done  to  any  cattle  or  sheep  by  his  dog"  without   Liability  of 
poof  of  a  previous  mischieyous  propensity  in  the  dog,  includes  horses   oumera  of 
m  the  term  *' cattle."  dogs. 

28  #  29  Viet. 

'THIS  was  an  appeal  from  a  judgment  in  the  County  f;^^^^»l' 
Court  of  Yorkshire  in  an  action  to  recover  damages  ^<w««. 
fom  an  injury  to  the  plaintiff's  mare  caused  by  the 
defendant's  dog. 

At  the  trial  evidence  was  given  by  the  plaintiff  that 

was  driving  his  mare  in  a  gig  on  a  high  road  when 

defendant's  dog  flew  out  and  bit  the  leg  of  the  mare 

^  caused  it  to  kick  and  be  injured.    It  was  not  proved 

^^^^  the  defendant  knew  the  dog  was  accustomed  to  bite 

"•^^i^es  or  mares,  or  was  of  a  savage  or  ferocious  cha- 

^"^^cter,  and  the  plaintiff  relied  upon  stat  28  &  29  Vict. 

^*   60l  «.  1.  as  rendering  such  knowledge  unnecessary. 

The  County  Court  judge  considered  it  necessary,  as 
^  his  opinion  the  plaintiff's  mare  did  not  come  within 
^lie  meaning  of  the  term  ''cattle"  in  sect.  1,  and  there- 
fore the  statute  did    not  apply;    and    he  thereupon 
tKrected  a  nonsuit. 

The  question  for  the  opinion  of  the  Court  was,  whether 
the  term  <' cattle"  in  stat.  28  &  29  Vict.  c.  60.  «.  1.  in- 
cludes horses  or  mares. 

Stat  28  &  29  Vict.  c.  60.,  reciting  that  ''it  is  expedient 
to  amend  the  law  as  to  the  liability  of  the  owners  of  dogs 
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1869.  for  injuries  done  to  cattle  and  sheep  by  sach  dogs,* 
Wright  enacts,  sect.  1 : — "  The  owner  of  every  dog  shall  be 
Pbarsoh.  liable  in  damages  for  injury  done  to  any  cattle  or  sheep 
by  his  dog;  and  it  shall  not  be  necessary  for  the 
party  seeking  such  damages  to  show  a  previous  mis- 
chievous  propensity  in  such  dog,  or  the  owner's  know- 
ledge of  such  previous  propensity,  or  that  the  injoiy 
was  attributable  to  neglect  on  the  part  of  such  owner." 

Kemplay^  for  the  plaintiff. — A  horse  is  within  the  term 

'*  cattle"  in  stat.  28  &  29  Vict  c.  60.  *.  1.    The  statnte 

left  the  law  unaltered  as  to  the  liability  of  the  owners 

of  dogs  for  injuries  done  to  human  beings,  but  altered 

it  with  respect  to  injuries  to  all  animals  which  there  is  i 

natural  disposition  in  dogs  to  attack.     It  assumes  is 

against  the  owners  of  dogs  that  dogs  have  a  natural  £s- 

position  to  attack  cattle  of  all  kinds.  [Hajmen  J.  There 

is  a  natural  propensity  in  dogs  to  attack  a  horse's  heels.] 

And  it  makes  no  difference  that  the  horse  when  attacked 

is  drawing  a  carriage.   The  repealed  statute  7  &  8  (7. 4 

r.  29.  s.  25.  (a)  used  the  term  '*  any  of  such  cattle"  M 

including  a  horse ;  and  the  repealed  statute  7  &  8  (r*  4 

c.  30.  s.  16.  (J)  used  the  general  term  '*  any  cattle."  b 

Bex  V.  Paty  (c)  it  was  held  that  horses,  mares  and  oolt* 

were  included  in  the  word  '*  cattle"  in  stat  9  G.  1.  c.  22*1 

commonly  called  the  Black  Act.    \^Ltuh  J.   In  WMff* 

Dictionary  and  in  Offiloi^s  Imperial  Dictionary  the  M 

meaning  given  to  the  word  "cattle*'  is,  ** Beasts  or 

quadrupeds  in  general,  serving  for  tillage  or  other  labooff 

(a)  See  now  stat.  24  &  25  Vict,  e.  96.  m.  10.  11. 
{b)  See  now  24  &  25  Vict,  c.  97.  s,  40. 

(c)  1  Leach  C.  C.  72;  2  W.  Bl,  721.    So  also  asses,  Bexi.  IWW' 
1  Moo.  C,  C,  3. 
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and  for  food  to  man.    In  its  primary  sense,  the  word        1869. 
includes  camels,  Horses,  asses,  all  the  varieties  of  domes-      Wright 
ticated  homed  beasts  or  the  bovine  genus,  sheep  of  all      Psabsoh. 
kinds  and  goats,  and  perhaps  swine."    But  the  meaning 
of  the  word  in  a  statute  must  depend  upon  the  intention 
<if  the  Legislature.   Stat  22  Car.  2.  c.  13.,  **  for  improve- 
ment of  tillage  and  the  breed  of  cattle/'  contains  sects. 
4 — 7,  *'  for  the  further  encouragement  of  breeding  and 
feeding  of  cattle  of  all  sorts,"  and  a  separate  enactment, 
sect  8,  ''for  the  further  encouragement  of  the  breed 
of  horses."] 

WilU  (BlaJce  Steele  with  him),  for  the  defendant — In 
(xrdinary  language  the  word  ^'  cattle''  does  not  include 
borses.  A  cattle  market  does  not  include  a  market  for 
liorses,  and  there  is  a  horse  fur  as  well  as  a  cattle  fair. 
\Haye9  J.  Horse  dealing  usually  goes  on  in  a  part  of 
the  market  or  fair.]  If  it  had  been  intended  in 
Stat  28  &  29  Vict  c.  60.  j.  1.  to  use  the  word  in  an 
extended  sense,  '*  sheep"  would  not  have  been  men- 
tioned. The  statute  goes  to  the  limit  of  the  immunities 
of  the  common  law,  which  allows  the  keeping  of  a 
dog  if  it  is  not  known  to  be  vicious;  and  the  remedy 
18  very  incomplete,  for  it  does  not  protect  man  or 
diild.  A  dog  is  rather  the  friend  than  antagonist  of 
a  horse ;  its  natural  disposition  is  not  to  attack  horses 
bat  other  animals  found  on  commons  and  open  unfre- 
qaented  places.  Further,  a  horse,  being  usually  under 
the  protection  of  man,  does  not  need  the  protection  of 
this  statute.  No  light  is  thrown  upon  the  construction 
of  stat.  28  &  29  Vict.  c.  60.  s,  1.  by  decisions  upon  other 
statutes.     And  in  Rex  v.  Paty  (a)  the  prisoner  afler- 

(a)  1  Leach  C.  C.  72;  2  W.  Bl.  721. 
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18G9.       wards  received  a  free  pardon.     [He  cited  The  Duke  of 
WaiGBT       Marlborough  v,  Osborn  (a).] 

V. 

PSARSOJr. 

Kemplay,  in  reply. 

Lush  J.     Some  Acts  of  Parliament  are  uselessly  in- 
cumbered  with  interpretation  clauses ;  but  in  stat.  28  k 
29  Vict  c.  60.  a  definition  of  the  word  '*  cattle**  would 
be  very  desirable,  as  it  is  extremely  difficult  to  ascertain 
what  was  in  the  mind  of  the  Legislature.     The  word  in 
its  primary  sense  includes  horses  as  well  as  oxen  and 
cows ;  and  there  is  nothing  in  the  Act  to  exclude  them 
except  the  introduction  of  the  word  **  sheep.**    I  am 
not  however  aware  that  usage  has  limited  the  sense  of 
the  word  '*  cattle.*'    The  Act  is  a  remedial  one  for  the 
public,  and  we  should  not  be  justified  in  putting  a  narroir 
construction  upon  it.     As  far  as  I  know  horses  are  as 
liable  to  be  bitten  by  dogs  as  oxen  and  cows.    It  may 
have  been  considered  that  the  word  '*  cattle**  referred  to 
larger  cattle  and  the  word  *'  sheep''  may  have  been  intro- 
duced in  order  to  include  smaller  cattle.  Therefore  I  am  of 
opinion,  though  I  am  not  satisfied  that  I  am  construing 
the  Act  as  the  Legislature  intended,  that  the  County 
Court  judge  was  mistakeiL 

Hates  J.  The  word  ^'  cattle**  in  its  wider  sense  would 
include  horses ;  and  there  is  no  satisfactory  reason  for 
making  an  exception  of  them  from  stat.  28  &;  29  Vict. 
c.  60,  J.  1.  I  understand  the  word  ''sheep**  being  added, 
because  they  are  not  usually  included  in  the  word 
*'  cattle.** 

Judgment  for  the  plainti£ 

,  (a)  5  A  #  &  67. 
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Johnson  against  Skapte.  ^^^^^^^^ 

June  24th. 

1.  The  Bankrupt  Act,  1861,  24  &  25  Vict,  c.  VM.  s,  153.,  applies  only  ' 
to  express  contracts,  and  not  to  those  implied  from  the  relation  between  ■°^**^3!J/| 
the  parties  i±Wo?Vi 

2.  The  defendant  was  tenant  of  a  warehouse,  and  the  plaintiff  became  24  ^-o  v^^ 
hiji  undertenant  of  a  room  in  it    The  rent  due  to  the  superior  landlord  ^'  134.  *.  loo. 


aetenoant  tnen  oecame  DanKrupt,  and  obtainea  an  oraor  ot  aiscnarge.  y^rut'  ^i 

Afterwards  the  plaintiff  brou^nt  an  action  in  the  County  Court  to  discharge, 

recover  compensation  for  the  ii\jury  and  loss  sustained  by  him  in  con-  Action  by 

■eqaence  of  the  defendant  allowing  the  rent  to  be  in  arrear.    The  Judge  undertenant 

held  that  the  action  was  not  barred  by  the  order  of  discharge.    On  against  tw- 

appeal,  the  question  being  whether  the  ruling  of  the  Judge  was  correct :  fnediaie  land* 

Held,  ^^  ^P^^ 

(1).  That  the  liability  of  the  defendant  to  make  compensation  was  implied  eon* 
not  within  sect.  153,  and  therefore  was  not  barred  by  the  order   tract  of  in- 
of  discharge.  dtmniiy 

(2).  That  the  15/.  was  not  separable  from  the  rest  of  the  daim.        against  rent 

payable  to 
superior  land' 

APPEAL  against  a  judgment  of  the  County  Court  of  l<^- 
Money  paid 

Lancashire,  held  at  LioerpooL  to  release  goods 

The  particulars  of  demand  were:    ''This  action  is 
brought  to  recover  compensation  for  the  injury  and  loss 
sustained  by  the  plaintiff  in  consequence  of  the  defend- 
ant wrongfully  allowing  certain  rent  payable  by  him  as 
the  tenant  of  a  warehouse,  &c.,  to  be  in  arrear  and  un- 
paid, whereby  the  goods  of  the  plaintiff,  who  occupied 
one  of  the  rooms  of  the  warehouse   as  tenant  to  the 
defendant,  were  lawfully  distrained  by  the  defendant's 
landlord  for  the  arrears  of  rent,  and  the  plaintiff  was 
compelled  to   pay  to  the  landlord  certain  moneys  in 
order  to  obtain  the  release  of  his  goods,  and  was  put 
to  great  inconvenience  and  was  injured  in  his  credit/' 
Claim,  50/. 

The  defendant  occupied  the  warehouse  in  question  at 
VOL.  X.  3  b  b.  &  s. 


V. 

Skapte. 
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1869.  &  yearly  rent  as  tenant  to  Pemberton  the  owner.  The 
Johnson  p^aintiflf  became  the  defendant's  sub-tenant  of  one  of 
the  rooms,  and  placed  therein  cotton  of  considerable 
value.  Whilst  the  defendant's  tenancy  and  the  plain- 
tiffs sub-tenancy  continued,  the  defendant's  rent  being 
in  arrear  to  the  amount  of  30/1.  his  landlord  lawfully 
distrained  the  goods  in  the  warehouse,  including  those 
of  the  plaintiff.  To  obtain  the  release  of  his  goods  the 
plaintiff  was  required  by  the  defendant's  landlord  to 
pay  the  sum  of  15/.,  and  upon  that  payment  being 
made  his  goods  were  restored  to  him. 

After  the  distress  and  payment  by  the  plaintiff  of  the 
15/.,  the  defendant  became  bankrupt  on  his  own  peti- 
tion and  obtained  his  order  of  discharge.     The  plaintiff 
did  not  prove  or  claim  to  prove  under  the  bankruptcy 
in  respect  of  the  subject-matter  of  this  action,  nor  were 
any  steps  taken  under  the  153rd  section  of  The  Bank- 
ruptcy Act,  1861,  24  &  25  Vict  c.  134.,  to  obtain  an 
order  of  the  Court  of  Bankruptcy  directing  an  assess- 
ment of  the  damages  which  the  plaintiff  sustained  by 
reason  of  the  entry  by  bailiffs  employed  by  the  defend- 
ant's landlord  upon  the  room  in  the  warehouse  occupied 
by   the  plaintiff  and  the  seizure  of  his  goods  therein, 
nor  were  such  damages  assessed  until  the  jury  assessed 
them  on  the  trial  of  this  action. 

After  the  defendant  had  obtained  his  order  of  dis- 
charge in  bankruptcy  the  plaintiff  commenced  thifl 
action,  in  which  he  claimed,  as  part  of  his  special 
damage,  the  15/.  paid  by  him. 

At  the  trial,  in  addition  to  the  defence  raised  by  the 
defendant  on  the  merits,  it  was  contended  on  his  behalf 
that  the  plaintiff's  right  of  action  for  damages  was 
barred  by  the  order  of  discharge. 
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The  Judge  ruled  that  it  was  not ;  and  the  jury  gave  a        1869. 
verdict  for  the  plaintiff  for  25/.  Jouvms 

The  question  for  the  opinion  of  this  Court  was,  whether  ▼• 

the  ruling  of  the  Judge  was  correct  in  point  of  law. 

The  Bankrupt  Act,  1861,  24  &  25  Vict.  c.  134.  s.  153. 
'*  If  any  bankrupt  shall  at  the  time  of  adjudication  be 
liable,  by  reason  of  any  contract  or  promise,  to  a 
demand  in  the  nature  of  damages  which  have  not  been 
and  cannot  be  otherwise  liquidated  or  ascertained,  it 
shall  be  lawful  for  the  Court  acting  in  prosecution  of 
such  bankruptcy  to  direct  such  damages  to  be  assessed 
by  a  jury,  either  before  itself  or  in  a  Court  of  law,  and 
to  give  all  necessary  directions  for  such  purpose;  and 
the  amount  of  damage,  when  assessed,  shall  be  proveable 
as  if  a  debt  due  at  the  time  of  the  bankruptcy :  Pro- 
vided that  in  case  all  necessary  parties  agree,  the  Court 
shall  have  power  to  assess  such  damages  without  the 
intervention  of  a  jury  or  a  reference  to  a  Court  of  law.'' 

Sect.  161.  *'The  order  of  discharge  shall,  upon  taking 
effect,  discharge  the  bankrupt  from  all  debts,  claims, 
or  demands  proveable  under  his  bankruptcy,  save  as 
herein  otherwise  provided ;"  &c. 

B,  G.  fViUiamSy  for  the  defendant. — The  defendant 
in  this  action  is  '*  liable,  by  reason  of  a  '•  contract  or 
promise,  to  a  demand  in  the  nature  of  damages''  within 
•tat  24  &  25  Vict  c.  134  s.  153.,  and  therefore  the 
action  is  barred  by  sect.  161. 

First.  This  is  an  action  upon  an  implied  contract 
between  landlord  and  tenant  that  the  landlord  will 
indemnify  the  tenant  against  a  claim  for  rent  by  the 
taperior  landlord.  In  BulJen  and  Leakey  Precedents  of 
Pleadings^  pp.  179-180^  3rd  ed.,  the  precedent   of  a 

3  B  2 


T. 

Skaptb. 
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1S69.        count  by  an  undertenant  against  bis  immediate  landlord 
JoH!i803f      ^^^  °^^  indemnifying  bim  against  tbe  nonpayment  of 
rent  and  a  distress  by  the  superior  landlord  is  entered 
among  the  counts  in  actions  of  contract,     [ff heeler, 
contra. — But  Hancock  v.  Caffyn  (n),  wbicb,  among  other 
cases^  is  cited  as  an  authority^  was  an  action  in  tort] 
That  was  an  action  upon  an  implied  duty  in  tbe  defendant 
to  indemnify  and  save  harmless  the  plaintiff  from  rent 
due  to  the  superior  landlord ;    and  Tindal  C.  J.  said, 
p.  366,  "  Upon  a  duty  which  the  law  implies  tbe  remedy 
is  either  by  assumpsit  or  case/'  referring  to  BumeU  v. 
Lynch  {b),     [Lush  J.     As  upon  the  implied  duty  of  a 
common  carrier  safely  to  carry  goods  delivered  to  him.] 
Secondly.     This   was   ''a  demand  in  the   nature  of 
damages  which  have  not  and  cannot  be  otherwise  liqoi" 
dated  or  ascertained^'  within  sect.  153,  and  therefoi 
the  Court  of  Bankruptcy  might  direct  that  they  shoul 
be  assessed  ;  and  when  assessed  they  would  be  proveable 
as  a  debt  due  at  the  time  of  bankruptcy.     In  Saunden 
V.  Best  (c)  it  was  held  that  sect  154  discharged  the  ban 
rupt  from  liability  to  a  surety  in  respect  of  payments 
premiums  on  a  policy  of  insurance  becoming  due  SU' 
quently  to  the  date  of  the  adjudication ;  and  the  on 
difference  between  the  two  sections  is,  that  in  sect.  15 
the  words  are,  '•  it  shall  be  lawful  for  the  Court,"  whicl*  ^ 
in   other  Acts  of  Parliament,  have  been  held  to  d^ 
obligatory ;  and  in  sect.  154  the  words  are,  *'  the  per»of 
entitled  to  the  benefit  of  such  contract  or  promise  iD«r» 
if  he  think ^t,  apply  to  the  Court  to  set  a  value  upon  h*' 
interest  under  such  contract  or  promise,  and  the  Coart 
is  hereby  required  to  ascertain  the  value  thereof,''  S^ 
The  cases  adverse  to  the  plaintiff  were  decided  on  deed* 

(a)  6  Bini/.  358.  (b)  5  j9.  #  C.  589. 

{c)  17  a  B,  X  S.  731. 


V. 
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of  arrangement  or  conaposition  under  sect.  192.  In  isGO. 
Hoggarth  v.  Taylor  {a\  which  was  an  action  for  the  '  johk«o!i  ~ 
wrongfiil  dismissal  of  the  plaintiff  from  the  defendant's 
service,  it  was  held  that  the  terms  of  the  release  in  the 
deed  of  composition  did  not  apply  to  the  plaintiff's 
claim  for  unliquidated  damages.  And  fVonds  v.  De 
Mattos^  in  error  (i),  was  distinguished.  Hoggarth  v. 
Taylor  was  followed  in  Sharland  v.  Spence  (c)  and 
RobertBon  v.  Goss  (rf).  The  observations  of  Martin  B.  in 
Hoggarth  v.  Taylor  {e)  and  of  Bovill  C.  J.  and  Byles  J.  in 
Sharland  v.  Spence  [f)  go  to  the  extent  that  even  ban  k- 
ruptcy  and  an  order  of  discharge  would  not  be  a  bar  to 
the  action.  And  in  Ex  parte  Townsend,  in  re  Penton^s  Tust 
Deed  (g),  where  an  action  was  brought  for  unliquidated 
damages  for  breach  of  contract,  and  the  plaintiff,  after 
a  deed  of  arrangement  had  been  executed  and  regis- 
tered, proceeded  to  trial  and  recovered  damages,  and 
the  defendant  was  afterwards  made  a  bankrupt  on  his 
own  petition :  Lord  Cranworth  held  that  the  plaintiff, 
having  elected  to  take  the  fruits  of  an  action,  could 
not  be  allowed  to  participate  in  the  dividends  under 
the  deed,  though  he  had  a  right  to  go  in  and  prove 
under  the  subsequent  bankruptcy.  But  in  Ex  parte 
fVilmot,  in  re  Tfwmpson  and  Fryer  (A),  which  was  an 
application  to  assess  unliquidated  damages  under  sect. 
153,  with  a  view  to  the  claimants  coming  in  as  creditors 
tinder  a  deed  of  composition,  the  judgments  of  Lord 

(a)  36  L.  J,  Exch.  61 ;  L.  R.  2  fJxch,  105. 

(b)  3H.fC.  987. 

(e)  36  L.  J.  a  P.  230 ;  L.R.2  C.  P.  456. 
{d)  36  L.  J.  Exch,  251  ;  L.R.2  Exch.  31)6. 
(e)   36  L.  J,  Exch.  61.  6*3 ;  L.R.2  Exch.  105.  108. 
{J)2&L.J.C.  P,  230.  232;  L.  R.  2  C.  P.  450.  459.  400. 
(g)  35  L.  J.  Bank.  17 ;  L.R.I  Chanc.  App.  15^. 
(A)  36  L.  J.  Bank.  17 ;  L.  R.  2  Chanc.  App.  71)5. 
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1869.  Chelmsfordy  Sir  G,  J.  Turner  L.  J.  and  Lord  Caim$  L.  J  , 
J0HN8OK  ^^  ^'  ^'  ^^^^'  1^20,  21.  24;  JL  A  2  Chanc.  App.  790- 
^   ^-  801.  804.  807-8,  make  a  distinction  between  cases  of 

bankruptcy  and  deeds  of  composition  and  inspectorship 
under  sect.  192,  confining  the  provisions  of  sect.  153 
to  the  former,  and  so  leaving  the  debtor  liable  for 
unliquidated  damages  in  the  case  of  those  deeds. 

If  the  whole  claim  is  not  proveable  under  the  bank- 
ruptcy, so  much  as  relates  to  the  15/.  is  separable  from 
the  rest;  Crampton  v.  Walker  (a).  [Lush  J.  The 
declaration  in  that  case  was  for  money  expended.  But 
in  the  present  case  no  point  as  to  the  reduction  of 
damages  is  reserved.]  The  question  for  the  Court  is, 
in  efiect,  whether  the  ruling  of  the  Judge  was  correct 
that  the  right  of  action  as  to  any  part  of  the  claim 
was  barred.  [Lush  J.  The  plaintiff  did  not  pay  the 
money  at  the  request  of  the  defendant,  but  in  order 
to  redeem  his  own  goods.  Could  he  bring  two  actions 
against  the  defendant  ?] 

Wheeler,  for  the  plaintiff. — First.  The  words  of  stat 
24  &  25  Vict.  c.  134.  *.  153.  are,  '*  If  any  bankrupt  shall 
at  the  time  of  adjudication  be  liable,  by  reason  of  any 
contract  or  promise,  to  a  demand  in  the  nature  of 
damages'';  a  claim  for  damages  proveable  under  it  must 
arise  out  of  an  express  contract.  This  action  is  founded 
on  a  breach  of  duty  arising  out  of  the  relation  of  the 
parties  and  is  in  tort ;  Burnett  v.  Lynch  (J).  [Lush  J. 
The  duty  on  the  defendant  is  not  created  by  law,  but 
by  the  agreement  between  the  parties.]  In  Burnett 
v.  Lynch,  Littledale  J.  said,  p.  609,  ''  Assumpsit  lies 
where  a  party  claims   damages   in   consequence  of  a 

breach  of  promise  not  under  seal.     That  promise  may 

(a)  3  h\  .V  K  V>'2\,  {/>)  :.  /;.  Ji-  c.  :*S'X 
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either  be  express  or  it  may  be  implied  from  a  legal  obli-        1869. 

gatioD  to  do  a  particular  act Where,  from  a      Johssoh 

given  state  of  facts  the  law  raises  a  legal  obligation  to  do       Skapte. 
a  particular  act,  and  there  is  a  breach  of  that  obligation, 
and  a  consequential  damage,  there,  although  assumpsit 
may  be  maintainable  upon  a  promise  implied  by  law 
to  do  the  act,  still  an  action  on  the  case  founded  in  tort 

18  the  more  proper  form  of  action."  And  it  is  the  same 
whether  there  is  a  deed  or  not.  In  Tattan  v.  The 
Great  fVestem  Railway  Company  (a)  it  was  held  that 
an  action  against  a  common  carrier  for  the  breach  of  his 
duty  to  carry  safely  goods  delivered  to  him  is  an  action 
of  tort,  and  not  of  contract,  within  the  County  Courts  Act, 

19  &  20  Vict  c.  108.  8.  80.  In  1  Griffith  and  Holmes  on 
Bankruptcy,  p.  SSO,  commenting  on  sect.  153  of  stat. 
24  &  25  Vict.  c.  134.,  it  is  said,  "  It  would  seem  open 
to  doubt,  whether  if  the  action  might  be  framed  in  tort, 
though  it  be  virtually  an  action  in  contract,  the  damages 
recoverable  will  come  within  the  benefit  of  the  enact- 
ment or  not.  The  enactment  will  in  all  probability  give 
rise  to  many  diflSculties,  as  it  is  extremely  difficult  in 
many  cases  to  say  what  is  a  cause  of  action  for  breach 
of  an  agreement,  and  what  a  cause  of  action  in  tort 
merely;  the  great  majority  of  causes  of  action  might 
be  considered  as  either  one  or  the  other,  according  as 
the  plaintiff  chooses  to  frame  his  action.  All  actions 
for  breach  of  duty  arising  out  of  a  certain  relation  or 
employment,  may  be  considered  as  actions  in  tort,  or  as 
actions  for  breach  of  contract ;"  and  that  is  the  reason 
why  Hancock  v.  Coffyn  {b)  is  cited  in  Bullen  and  Ijcake, 
Precedents  of  Pleadings^  p.  180,  3rd  ed.,  as  an  authority 
for  a  count  in  contract. 

Secondly.    The  Court  of  Bankruptcy  can  order  an 

(a)  2  K.  4-  E.  844.  {f>)  8  Bing.  358. 


{ 
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of  damages  under  iteL  24 1:  25  Vki.  e.  lU. 
1S3l  onlT  in  caws  of  admitted  hicathes  of  oontract ; 
p^T^  ffSmti^  a  nr  Tkmrpmm  mti  Fryer  {m\  per 
Lotd  CUhw^rdL     Tbe  case  states  tliat  *«  in  additkm  to 
the  dffmce  raued  br  the  defendant  cm  the  merits"  it 
was  contended  that  the  plaintiff*s  rigfata  of  action  far 
damages  was  faaned.     The  Cooit  wiD  infer  that  the 
defence  was  on  a  matter  of  feci.  Before  the  enactmeot 
in  that  section,  damages  on  a  breach  of  cootract  whidi 
aocmed  eren  before  the  act  of  bankmptcj  ooold  not 
haTc  been  proved:  there  was  no  means  of  sasfwhy 
them.     In  Roberiwm  t.  Cats  {b)  it  was   held  that  a 
composition  deed  was  no  bar  to  an  action  for  nnliqoi- 
dated  damages  for  breach  of  contract;  and  the  aiganNnt 
for  the  plaintiir  beii^  that  sect.  153  was  not  imperative^ 
and  that  until  an  assessment  of  the  damages  the  pliin* 
tiff  ooold  not  hare  proTcd   his  debt  in  bankraptcf* 
and  therefore  was  not  a  creditor  within  the  statot)^* 
the  Court  referred  to  the  decision  of  Lord  Cramneat^^ 
in  Ex  parU  Totrmsemdy  in  re  Pemiom^s  Tnui  Deed  (^> 
that  a  creditra'  haring  a  chdm  for  unliquidated  dama^^^ 
was  not  bound  to  come  in  under  the  deed  but  mig^^ 
sue    for   damages    and    proceed    to  judgment, 
creditor   b   not  bound   at    his  own    risk    to   set 
motion  the  machinerr  for  asse^wing  the  damages, 
therefore  the  order  of  discharge  is  no  bar;   Rober^^ 
son  T.  Gois  (6)y  Hoggarik  t.  Taglar  (</),  SharUnd 
Spence  (e).   Ex  parte    ^filmtoiy   tM    re    Thomptam  ax 
Fryer  (/).     \^Lusk  J.     Suppose  an  action  brought 

a)  26  L,J.  B^k.  17. 19;  £..  S.  2  Ciaite.  Jpp.  7^  798. 
6)  36  L.  J.  Eirk.  251 ;  L.  R.2  ExeM.3^, 
c)SbL,J.  Bcmi.  17 ;  L.  S.  I  Ckamc.  Jpp.  KiS. 
ds  36  L.  J.  Fsrk.  61 :  L.  R,  2  EjxJL  106. 
e.  :S^  L  J.  i\  P.  JOt):  L.  R.2C.  P.  4:<5. 
<  ^)  :W  L  J.  Buk.M.  L   R.  2  Ch  m  \  .!■».».  :j  i 
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fore  and  pcDding  at  the  time  of  bankruptcy^  and  at  the        1869. 
trial  after  bankruptcy  a  verdict  given  for  the  plaintiff,      Johrsoit 
that  amount  would  not  be  a  proveable  claim.]     The       skapib. 
observations  of  BoviH  C.  J.  in  Sharland  v.  Spence  (a) 
bear  out  that  view. 

The  question  as  to  the  claim  of  the  plaintiff  being 
divisible  was  not  raised  at  the  triaL 

R.  G.  WiOiams^  iu  reply. — Sect.  153  requires  a  lia- 
bility only  ''  at  the  time  of  adjudication,"  and  it  is  not 
necessary  that  the  damages  should  be  ascertained  before 
bankruptcy.  The  argument  for  the  defendant  relies  on 
words  in  sect.  153  which  relate  to  the  mode  of  assessing 
the  damages ;  but  they  are  not  the  governing  words  of 
the  section.  If  an  action  were  brought  before  bank- 
ruptcy and  a  verdict  obtained  after,  the  amount  of 
damages  would  be  proveable,  because  it  would  be  at 
the  time  of  adjudication  impliedly  ascertained.  {Lxish 
J.  Are  not  the  words  ^^  if  he  think  fit,''  which  we  find 
in  sect.  154,  necessarily  implied  in  sect.  153  ?]  Even  if 
the  party  entitled  to  the  benefit  of  the  contract  or  pro- 
mise has  an  option  he  is  barred ;  Saunders  v.  Best  {b), 
[^Hayes  J.  referred  to  sect.  155.]  The  action  is  equally 
barred  whether  the  claim  is  admitted  or  disputed. 
\^Lush  J.  The  case  is  not  sufficiently  explicit  to  enable 
us  to  say  whether  the  claim  is  admitted  or  not.] 

Lush  J.  The  case  has  been  very  ably  argued,  and 
we  are  indebted  to  the  learned  counsel  on  both  sides. 
If  we  were  called  upon  to  decide  on  some  of  the  grounds 
which  have  been  debated  I  should  have  had  considerable 

(a)  36  L.  J.  a  P.  230.  232;  L.  R.  2  C.  P.  466.  459. 
(A)  17  C\  B.  N.  S,  T6\, 


rSS  TEXSITT  VACATIOJi. 

jii^  jafScaltj  in  eoiciii^  to  &  cnnriiwinD,  Bet  I  am  of  opinion 
diac  die  jniigTDPnt  of  die  Can&tr  Coiift  judge  thit 
tae  piainidf  s  riehc  oc  acsiaa  ibr  daaugei  wss  not 
barred  W  the  order  cc  dsBdiarse  was  riebt,  on  this 
gjcnniT.  nazneiT.  dur  die  HabilztT  of  Ae  defimdant 
is  oat  a  SahilicT  of  die  deicription.  coatciiiplated  hj 
icac.  14  k  23  Het.  c  I^k  jl  153L  Lookiiig  ai  the  caao 
voica  jireceifed  die  paawjng  of  diis  staiate,  I  hare  no 
donoc  diat  die  fnactrnfut  was  intended  to  rettr  to  ex- 
press ecncracts  of  a  mercandle  cliancter,  a  bfeadi  of 
whiciL  creaces  a  liafauisr  to  a  demand  in  the  natme  of 
cama^es^  whidi.  hoc  bdng  aaoenained  at  the  time  of  the 
hankrupcrr,  axe  noc  proveable  under  it.  The  tection 
appiks  Qolj  to  eontraccs  popolAiiT  so  called.  This  ctaim 
B  ncc  of  that  descripcioo ;  it  is  a  daim  for  damages  hj 
r&asca  of  a  discress  made  br  the  ssperior  landlord  on 
the  p'aind^^s  goods  fijr  rent  which  the  defendant  ought 
to  have  discharged.  It  does  not  arise  from  anj  agree- 
ment between  the  parties  that  the  defendant  will  pay 
the  rent  dne,  but  from  the  relation  of  the  parties,  on 
which  die  lav  constructs  a  contract  which  mar  be  sued 
upon  in  an  acdon  either  of  assumpsit  or  of  tort  for  the 
breach  of  dntr. 

ILiTEs  J.  I  agree  that  our  judgment  should  be  for 
the  plaintidT,  on  the  ground  that  the  contract  in  the 
present  case  is  not  of  the  species  contemplated  by  stat. 
24  &  25  VicL  c.  134.  s.  153.  That  aecdon  was  intended 
to  meet  the  cases  of  mercantile  contracts^  the  damages 
for  breach  of  which  being  in  their  nature  unliquidated, 
if  not  ascertained  by  a  jury  at  the  time  of  the  bank- 
ruptcT,  could  not  be  proved  under  it.  Green  v.  Bicknell  [a\ 
cited  in  Chitty  on  Contracts,  p.  180,  n.  (y),  Uth  cd.,  is  a 

•  -  >  A. ..  /;.  7'»i 
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good  illustration  of  this  class  of  cases.  There  a  person  1869. 
who  had  contracted  to  purchase  a  certain  quantity  of  Jobmson 
oil  to  be  delivered  to  him  at  a  future  day,  when  the  oil  SkIpte. 
was  tendered  to  him  on  the  day  specified  refused  to 
receive  it,  and  afterwards  became  bankrupt,  and  it  was 
Iield  that,  although  the  claim  of  the  vendor  would  be 
measured  by  the  difference  between  the  price  agreed 
upon  and  the  market  price  at  the  time  when  the  con- 
tract should  have  been  fulfilled,  yet  it  sounded  in 
damages,  and  therefore  was  not  proveable  under  the 
bankruptcy.  A  case  of  that  description  would  be 
remedied  by  sect.  153,  which  applies  where  the  contract 
directly  creates  a  cause  of  action,  and  not  where  it 
merely  creates  a  relation  between  the  parties.  The  cause 
of  action  in  the  present  case  is  properly  stated  in  the 
particulars,  and  the  demand  arises  not  by  reason  of 
contract,  but  out  of  the  relation  of  landlord  and  tenant. 
This  is  like  the  action  against  a  common  carrier  for  the 
breach  of  duty  to  carry  safely  goods  delivered  to  him, 
which  in  Tattan  v.  The  Great  Western  Railway  Com- 
pony  (a)  was  held  to  be  an  action  of  tort,  and  not  of 
assumpsit.  If  the  plaintiff  waives  the  tort  and  sues  in 
assumpsit,  he  declares  upon  an  implied  contract.  The 
nature  of  the  present  action  is  indicated  by  the  claim  of 
the  plaintiff  to  be  recouped  the  15/.  The  law  allows  a  man 
who,  under  legal  compulsion,  has  paid  money  due  from 
another  to  say  "  I  have  paid  your  debt ";  but  he  cannot 
recover  the  money  paid  unless  he  paid  it  at  the  request 
of  the  other,  express  or  implied.  Here  was  no  express 
request 

Judgment  for  the  plaintiff. 

(a)  2E.4r  E.  844. 
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Monday^ 
June  14th. 

Vendor  and 
purchaser. 
Sale  of  real 
propertv. 
Sefusalof 
vendor  to 
convey, 
Deemagee. 
Lose  of  profit 
on  resale. 


IN  THE  EXCHEQUER  CHAMBER. 


Ekgbl  against  Fitch  and  others. 


1.  Upon  a  breach  of  contract  for  the  sale  of  real  property  the  nktf 
tlie  common  law  applies,  and  the  purchaser  is,  so  fitr  as  monej  can  do  it. 
to  be  placed  in  tiie  same  situation  with  respect  to  damages  as  if  tkt 
contract  had  been  performed,  except  only  where  the  brei^  has  beM 
caused  by  inability  on  the  part  of  the  venJor  to  make  a  good  title. 

2.  The  defendants,  mortgagees  with  a  power  of  sale,  sold  to  the  plsia- 
tiff  by  auction  the  lease  of  a  nouse,  the  particulars  of  sale  stating  thM 
possession  would  be  given  on  completion  of  the  purchase.  The  tni» 
action  was,  by  the  conditions  of  sale,  to  be  completed  by  the  d6(k 
December.  By  the  fifth  condition,  in  case  the  vendor  should  be  unsbto 
or  unwilling  to  remove  or  comply  with  any  objection  or  requisitioB  m 
to  the  title,  he  was  at  liberty  to  rescind  the  contract  and  to  return  the 
deposit  money  without  interest,  costs,  or  other  compensation.  The  mort* 
gagor  being  in  possession  refUsHl  to  eive  it  up ;  and  the  plaintifT.  hiniif 
sold  to  a  purchaser  who  bought  the  house  for  occupation,  rpquired  pot- 
session  before  completion.  Thereupon  the  defendants  rencinded  dir 
contract  on  account  of  the  expense  tney  would  incur  in  order  to  eoabls 
them  to  complete.    Held, 

(1).  That  the  plaintiff  was  entitled  to  recover  not  only  the  deposit 

and  expenses  of  investigating  the  title,  but  also  damages  for  the 

loss  of  his  bargain. 
(2).  That  the  measure  of  damages  was  the  difference  between  tbt 

contract  price  and  the  market  value  at  the  time  of  the  breach  of 

the  contract. 
(3).  That,  in  the  absence  of  evidence  to  the  contrary,  the  price  it 

which  the  property  was  resold  was  the  test  of  the  market  valoa 


n^HIS  was  an  appeal  from  the  decision  of  the  Court 
of  Queen's  Bench  in  discharging  a  rule  to  enter  i 
verdict  for  the  defendants. 

Declaration  upon  a  sale  by  public  auction  of  the  lease 
of  a  house  upon  certain  conditions,  among  others, 
that  possession  should  be  given  by  the  defendants  to 
the  plaintiff  on  completion  of  the  purchase,  and  that  on 
payment  of  the  purchase  money  the  defendants  should 
execute  to  the  plaintiff  an  assignment  of  the  premises, 
to  be  prepared  at  the  plaintiff's  expense.     Averment  of 
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the  performance  of  all  conditions  precedent.     Breach.        1869. 
Whereby  the  plaintiff  had  been  deprived  of  great  gains        Emokl 
and  profits^  and  had  lost  the  use  of  the  money  paid  by        Fitcq. 
him  as  the  deposit  and  all  other  moneys  provided  for 
the  completion  of  the  purchase,  and  had  lost  the  ex- 
penses incurred  by  him  in  investigating  the  title  of  the 
defendants  and  in  preparing  to  perform  the  agreement 
on  his  part. 

Plea.  Payment  of  money  into  Court. 

Replication.  Damages  ultra. 

The  facts  are  stated  in  the  report  of  the  case  in  the 
Queen's  Bench,  9  B.  ^  S,  85. 

It  was  admitted  at  the  trial  that  there  was  a  breach 
of  contract  and  that  the  money  paid  into  Court  was 
sufScient  to  cover  every  claim  of  the  plaintiff  except  in 
respect  of  the  value  of  his  bargain ;  and  a  verdict  was 
taken  for  the  plaintiff,  by  consent,  for  105/.  beyond  the 
money  paid  into  Court,  that  sum  being  the  advance  in 
price  at  which  the  plaintiff  had  contracted  to  resell  the 
houses. 

The  question  for  this  Court  was,  whether  the  plaintiff 
was  entitled  to  recover  in  respect  of  the  profits  he  would 
have  made  on  the  resale  if  the  defendants  had  completed 
their  contract  with  him. 

The  argument  of  the  case  was  commenced,  in  Easter 
Vacation,  May  10,  before  Kelly  C.  B.,  Willes  and 
Smith  JJ.  and  Channell  and  Cleasby  BB.,  and  was 
adjourned  in  order  that  a  statement  might  be  added  to 
the  case  to  the  effect  that  the  105/.  for  which  the  verdict 
was  entered  represented  the  increase^  in  the  marketable 
value  of  the  property. 

It  appeared  firom  the  Judge^s  notes  that  the  evidence 
did  not  raise  this  point  and  that  no  question  was  left 
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18G9.       to  the  jury  upon  it.     The  parties  could  not  agree  as  to 

£5on       ^^^  marketable  ralae. 

FiTca  ^^  argnment  was  resomed  in  Trimly  Vacation,  Jum 

14 :  before  Kellt  C.  B.,  Btles,  Smith  and  Brett  JJ.^ 

and  Chasnell  and  Cleasbt  BB. 

Fieldy  for  the  plaintiff^  said  he  should  contend  that,  if 
the  defendants  intended  to  raise  the  point  that  the  price 
at  which  the  property  was  contracted  to  be  resold  was 
not  the  market  valuc^  they  should  have  done  so  at  the 
trial ;  and  that,  in  the  absence  of  cross-examination  of 
the  plaintiff's  witness  or  evidence  to  the  contrary,  105/. 
was  to  be  taken  as  the  increase  in  the  marketable  value. 

ManUty  {Betzsky  with  him),  for  the  defendants.— 
There  is  no  averment  of  this  special  damage.  [_Smitk  J. 
The  objection  that  special  damage  was  not  proved  should 
have  been  taken  at  the  trial.  Byles  J.  The  price 
agreed  to  be  given  on  the  resale  is  some  evidence  of 
the  marketable  value,  none  being  given  to  the  contrary. 
Kelly  C.  B.  The  difference  between  the  contract  price 
and  a  fancy  price  offered  by  a  sub-vendee  might  not 
be  recoverable.  But  the  defendants  might  reasonably 
expect  that  some  evidence  of  an  increase  in  value  would 
be  given,  and  therefore  should  have  been  prepared  to 
rebut  it.] 

On  a  sale  of  real  property,  apart  from  any  condition 
to  rescind  the  contract,  the  vendor  is  not  liable  in  an 
action  for  breach  of  contract  to  make  compensation 
for  the  loss  of  the  bai^in,  whether  there  was  a  resale 
of  the  property  or  not,  except  in  the  case  of  fraud, 
misrepresentation  or  wilful  refusal  to  complete.  And 
this  rule  is  established  on  the  ground  of  the  difficulty  in 
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making  out  title  to  real  property,  and  the  hardship  and  1869. 
injustice  which  would  accrue  from  applying  to  a  con-  Enoel 
tract  for  the  sale  of  it  the  general  rule  of  law  in  respect  Fitch. 
of  damages  for  breach  of  contract  on  a  sale  of  goods ; 
Sugden  Vendors  and  Purchasers^  pp.  359-361,  14th  ed.; 
Sedgwick  on  DamageSy  pp.  234-5,  4th  ed.,  Flureau  v. 
Thomhill  (o),  Walker  v.  Moore  {b)  per  Bayley  J., 
Littledale  J.  and  Parke  J.,  fVorthington  v.  Warring^ 
ion  (c).  Lock  V.  Furze  (d)  per  Bgles  J.  \^Smith  J.  In 
the  present  case  there  was  no  defect  of  title,  and  the 
defendants  by  a  possessory  action  might  have  turned 
the  mortgagor  out  of  possession.  Suppose  the  title 
deeds  to  property  sold  were  in  the  hands  of  a  wrong- 
doer, ought  not  the  defendants  to  obtain  them  and 
hand  them  to  the  plaintiff?  Suppose  an  outstanding 
term  and  a  difficulty  in  getting  it  in,  would  the  defen- 
dants have  a  right  to  rescind  the  contract  under  the 
5th  condition?  Bgies  J.  A  good  title  having  been 
shewn,  was  it  not  misconduct  in  the  defendants  not  to 
enforce  their  right  to  possession?  Kellg  C.  B.  Suppose 
ji,  contracts  to  sell  a  house  and  give  possession  on  a 
certain  day  ;  and  in  the  interval  some  person  goes  in  as  a 
trespasser,  and  A,  cannot  get  him  out  without  an  action ; 
that  would  not  be  a  case  of  inability  to  make  out  a  good 
title.  The  contract  here  was  virtually  a  contract  to  give 
possession ;  and  the  defendants  therefore  seek  to  extend 
the  exception  in  Flureau  v.  Thornhill  (a);  and,  when  a 
difficulty  arose  about  giving  possession  on  the  day  fixed, 
instead  of  offering  to  give  possession  in  a  month,  which 
offer  might  have  been  accepted  by  the  plaintiff,  they 

(fl)  2  W.  BL  1078.  {b)  10  B.  #  C.  416.  421,  2,  3. 

(f)  8  a  B,  134. 

{d)  19  C.  B,  N.  S.  06. 119-120;  affirmed  on  appeal,  H.  #  R.  379. 
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±3-il 


> 


tke  eoHtncL^  A  coMtiiicI  to  giwe  potacarion 
fcubds  <m  die  saie  faodiig  at  a  couUaci  to  coDTej  if 
tLse  B  bona  fides  in  tiie  vcodor.  Tlie  vendor  might 
Et  expect  i!ia2  tiie  ■■ortgagor  woold  go  out  of 
B  ke  oi^t  to  ksve  done;  Siia  t.  IRU  (c) 
per  £rir  C.  J^  sod  PmrnadiT.  FmUerih)  per  Jercis  C.  J^ 
pp.  e:T-&  mni  ITiZSotf  J^  ppL  681-2;  and  wben  tlie 
Eiartgi^or  rtlostA^  ke  vas  not  boand  to  uitqIv^  hianeif 
ia  FirgKJm.  Tbe  dam^cs  are  too  leiDOtc ;  far  a  resik 
cafiaoc  be  taken  to  have  been  in  tLe  oontem|jatiQn  of 


tiie  parties  »  in  tiie  caK  of  a  ale  of  goods :  Balk§ 
T.   Jt^wrmf'iit  i,c\    Great    WtaUrm    Rmbtay    Camftag^ 


FmU  {fr.  r.  Our  with  him),  for  the  plainti^  wm 


Kau.T  C  B.  This  is  an  action  to  recover  damages 
far  breach  of  eootract  to  sdl  tlie  lease  of  a  house.  Thtn 
h  no  pica  of  rescaaoa  of  the  contract,  nor  anr  wbidi 
vonid  be  an  answer  to  the  whcde  cause  of  action,  but 
merelj  a  plea  of  pajment  of  money  into  Cooit  upas 
vhidi  the  amoont  of  damages  onlj  is  in  question.  And 
the  question  raised  is^  whether  the  plaintiff  is  entitled  to 
recorer  damages  in  respect  of  the  hns  of  profit  wUck 
he  would  have  made  cm  a  resale  of  the  pn^Krtr;  for,  if 
he  is  not,  it  is  agreed  that  the  sum  paid  into  Court  i» 
sufficient.  TTe  do  not  hold  as  a  general  proposition  of 
law  that  upon  breadi  of  a  contract  for  the  purchase  of 
lanced  estate  the  purchaser  is  entitled  in  all  cases,  other 
than  those  which  &11  within  Flmream  r.  Tkormkm  {e)» 

(«>  4  it  #  &  421.  -tM.  {hi  17  c  B.  eea 

ir)  9  ExA  Ml.  (^)  L.  R.  I  C.  P.  3^. 

(#>  2w.Bi  lora 
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to  recover  the  loss  of  the  value  of  any  bargain  of  resale  18G0. 
he  may  have  entered  into.  But  we  must  look  at  the  i^^iij 
evidence  in  each  particular  case  in  order  to  give  a  p^*. 
meaning  to  the  words  used  by  the  parties  and  give  effect 
to  justice.  Here  the  plaintiff  gave  evidence  that  he  had 
entered  into  a  contract  for  the  resale  of  the  property  at 
an  advance  of  IO5/.9  and  no  evidence  was  given  by  the 
defendants  to  shew  that  this  bargain  did  not  represent 
the  market  value  of  the  property;  we  must  therefore 
take  it  as  evidence  of  the  difference  between  the  contract 
price  and  the  market  value  at  the  time  of  the  breach. 
And  so  the  question  arises  whether  when  a  vendor^ 
not  by  reason  of  any  defect  of  title,  but  from  his  not 
thinking  fit  to  give  possession,  refuses  to  complete,  and 
the  action  is  really  for  breach  of  contract  to  deliver 
possession,  the  purchaser  is  entitled  to  recover  the  differ- 
ence between  the  contract  price  and  the  market  value  at 
the  time  of  breach.  We  are  of  opinion  that  he  is 
entitled  to  recover  that  difference  in  all  cases  except 
those  within  Flureau  v.  Thomhill,  which  is  confined  to 
the  case  of  the  vendor  not  being  able  to  complete  by 
reason  of  defect  of  title. 

With  the  above  qualifications  we  are  prepared  to 
adopt  the  rule  laid  down  in  general  words  by  Parke  B. 
in  Robinson  v.  Harman  {a) :  ''  The  rule  of  the  common 
law  is,  that  where  a  party  sustains  a  loss  by  reason  of 
a  breach  of  contract,  he  is,  so  far  as  money  can  do  it, 
to  be  placed  in  the  same  situation,  with  respect  to 
damages,  as  if  the  contract  had  been  performed.  The 
case  of  Flureau  v.  Thornhill  {b)  qualified  that  rule  of  * 
the  common  law.  It  was  there  held,  that  contracts 
for  the  sale  of  real  estate  are  merely  on  condition  that 

(a)  I  Exck.  850.  855.  (/;)  2  W.  Bl  1078. 

VOL.  Z.  '  3   C  B.  ir   S. 


V. 

FiTtn. 
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1S69.  the  vendor  has  a  good  title ;  so  that,  when  a  person 
Y^sQEL,  contracts  to  sell  real  property,  there  is  an  implied 
understanding  that^  if  he  fiedl  to  make  a  good  title,  the 
only  damages  recoverable  are  the  expenses  which  the 
vendee  mav  be  pnt  to  in  investigating  the  title."  I  do 
not  throw  the  slightest  donbt  on  the  doctrine  laid 
down  in  Flureau  v.  Thomtdll  (o),  which  has  been 
the  foundation  of  a  long  series  of  decisions  not  to 
be  impeached  in  this  Court,  and  of  the  practice  of 
conveyancers ;  but  the  doctrine  is  simply  this,  that,  oa 
a  contract  for  the  sale  of  real  estate  if  the  vendor 
fails  to  perform  it  from  inability  to  make  out  a  good 
title,  he  is  not  liable  for  damages  beyond  the  return  of 
the  deposit  and  the  expenses  of  investigating  the  title. 
That  has  been  truly  called  an  exception  to  the  general 
rule  of  the  common  law  (it  is  hardly  an  anomaly),  tad, 
as  has  been  suggested,  is  founded  entirely  on  the  difB- 
culty  often  experienced  in  making  a  title  to  real  estate^ 
arising  not  from  any  intentional  default  on  the  part  of 
the  vendor,  but  from  a  defect  in  title  unknown  to  hiiD| 
which  is  consistent  with  integrity  and  good  faith  in  the 
contracting  party.  But  no  cases  except  Flureau  v.  Tton- 
hill  [a)  and  those  founded  on  it  have  been  cited  in  whidi 
it  has  been  held  that  a  purchaser  of  real  property  is  not 
entitled  to  recover  damages  in  respect  of  an  advance 
in  the  market  value  of  the  property.  In  all  other 
instances  of  breach  of  contract  for  the  sale  of  reil 
estate  the  general  rule  as  to  damages  applies,  and  I 
cannot  do  better  than  refer  to  the  manner  in  which  the 
matter  is  dealt  with  by  the  Lord  Chief  Justice  in  the 
Court  of  Queen's  Bench  {b) : — *•  There  is  an  obvions 
difference  between  the  case  of  a  man  who,  being  in 

(rt)  2  W.  Bl.  1078.  (6)  9  i?.  #  5.  99. 
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possession  and  the  undoubted  owner  of  real  property,  is  1869. 
unable  to  make  out  a  marketable  title,  and  that  of  one  enoel 
who,  not  being  the  owner,  but  having  only  a  contract  p^^*^^ 
for  the  purchase  of  real  estate,  takes  upon  himself  to 
sell  it  to  another  as  his  own  and  as  if  the  title  were  his 
to  convey.  The  difficulty  of  making  out  title  which 
exists  in  the  one  case,  and  forms  the  foundation  of  the 
rule  and  the  justification  of  the  exceptional  departure 
from  ordinary  principles,  is  wholly  wanting  in  the  other. 
It  is  upon  this  distinction,  as  it  appears  to  us,  that  the 
Court  of  King's  Bench  proceeded  in  Hopkins  v.  Graze' 
brook  {a)"  He  then  refers  to  the  remark  of  Bayhy  J. 
on  that  case  in  Walker  v.  Moore  (ft),  and  continues, 
pp.  99-100,  **  It  merely  comes  to  this,  that  a  man  who 
undertakes  to  sell  what  he  has  not  secured  the  command 
of  has  only  himself  to  blame,  and  is  not  protected  by 
a  rule  which  has  reference  solely  to  difficulty  in  making 
out  title.'* 

In  the  present  case  no  doubt  was  thrown  by  the 
plaintiff  upon  the  title  of  the  defendants,  who  it  appears 
had  a  good  title.  But  upon  his  insisting  on  possession 
being  given  before  completing  the  purchase  the  defend- 
ants rescinded  the  contract,  contending  that  they  were 
entitled  to  do  so  under  the  fifth  condition,  because  they 
were  unwilling  to  incur  the  expense  of  an  ejectment 
against  the  mortgagor  in  possession.  They  had  entered 
into  a  contract,  perhaps  imprudently,  to  deliver  posses- 
non  on  a  given  day,  and  they  broke  that  contract. 
Therefore  the  present  case  is  not  within  the  exception  in 
Flureau  v.  Thonihill  (c)  but  within  the  general  rule. 

Then,  what  damages  will  place  the  plaintiff  in  the 

(a)  6B.4-C,  31.  (b)  10  B.  #  C  416.  420. 

(c)  2  W.  Bl.  1078. 

3  c  2 
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1S69.        aune  position  as  if  the  contract  had  been  performed? 
EsGEjb       If  it  had  been  performed  he  would  have  become  posses- 
FiTCH.       ^  of  property  increased  in  value  by  lOoL     It  follows 
that  he  is  entitled  to  that  amount  of  damages.    It  is 
said  that  this  decision   is  at  variance  with  Uadley  t. 
Baxendale  (a),  which  decided  that^  in  an  action  by  mill 
owners  against  carriers,  the  loss  of  profits  arising  from 
a  delay  in  delivering  to  the  consignees,  who  were  manu- 
facturers of  machinery,  a  broken  iron  shaft,  which  was 
to  serve  as  a  model  for  a  new  one,  was  not  damages 
which  might  reasonably  be  supposed  to  have  been  in  tbe 
coDtemplation  of  both  parties  as  the  probable  result  of 
the  breach  of  contract.    I  am  not  prepared  to  agree 
with  all  the  expressions  used  by  the  Court  below  on 
this  point,  to  the  effect  that  the  purchase  of  real  pro- 
perty sold  by  auction,  being  of  common  occurrence  a 
resale  is  to  be  taken  to  be  within  the  contemplation  of 
the  parties,  but  it  may  be  taken  to  be  within  the  con- 
templation of  the  parties  that  an  increase  in  the  valoe 
of  the  property  sold  would  take  place. 

The  judgment  of  the  Court  of  Queen's  Bench  will 
therefore  be  afi&rmed. 

The  rest  of  the  Court  concurring. 

Judgment  affirmed. 

(a)  9  Exch,  341. 


Friday,  CoMMiNGS  ogainst  Hbabd. 

June  25tb. 

[Keported  ante,  p.  606.] 
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1869, 


Allison    and   Wife,   administratrix   de  bonis    Friday, 

June2dth. 

non,  &c.,  against  Smith.  

Set-off. 
Action  by 
1.  To  an  action  bj  an  administrator  de  bonis  non,  who  sues  in  his    administrator 
representative  character,  for  a  debt  due  af>er  the  death  of  the  intestate    de  bonis  non. 
and  in  the  lifetime  of  the  first  administrator,  the  defendant  cannot  set   j)ebt  dve  to 
off  a  debt  due  to  him  from  the  first  administrator.  frst  adminiS' 

^  2.  Therefore  in  such  an  action  a  plea  that  the  moneys  in  the  deelara-  trator, 
lion  mentioned  were  received  by  the  defendant  as  a^ent  of  H.  l^\  (the 
first  administratrix)  for  her.  and  the  defendant  applira  them,  as  directed 
by  H.  N.  and  as  her  agent,  in  the  administration  of  the  estate  of  the 
intestate,  and  that  the  moneys  were  not  due  from  the  defendant  to  H,  N. 
ma  administra^dz,  is  bad. 

T\ECLARATION  by  fT.  JlUson  and  Margaret  his  wife, 
administratrix  of  the  personal  estate  and  effects 
of  W.  W.  Nicholson,  deceased,  left  unadministered  by 
Hannah  Ntchobon ;  for  money  received  in  the  lifetime  of 
Hannah  Nicholson  by  the  defendant  for  the  use  of 
Hannah  Nicholson  as  administratrix,  and  on  accounts 
stated  between  the  defendant  and  Hannah  Nicholson  as 
administratrix. 

Third  plea.  That  Hannah  Nicholson,  as  administratrix, 
in  her  lifetime  and  at  the  time  of  her  death,  was  in- 
debted to  the  defendant  in  an  amount  equal  to  the 
plaintiffs'  claim  herein  pleaded  to  for  money  payable  by 
Hannah  Nicholson  as  administratrix  to  the  defendant ;  for 
money  paid  in  the  lifetime  of  Hannah  Nicholson  by  the 
defendant  for  Hannah  Nicholson  as  administratrix  at 
her  request,  and  for  money  in  the  lifetime  of  Hannah 
Nicholson  found  to  be  due  by  Hannah  Nicholson,  as 
administratrix,  to  the  defendant  upon  accounts  in  the 
lifetime  of  Hannah  Nicholson  stated  between  them  the 
defendant    and   Hannah   Nicholson    as    administratrix. 
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1S69.  which  amount  the  defendant  is  willing  to  aet  off  against 
AixHoa      ^^  claim  of  the  plaintiffs  herein  pleaded  to  [and  that 

Smith.  ^^^  ^^  amount  has  been  dne  and  payable  to  the 
defendant  continnallf  since  the  death  of  Hannah  Niehd- 
son,  and  was  at  the  commencement  of  this  snit  and  now 
is  due  and  owing  and  payable  to  the  defendant  by 
jr.  AUison  and  Margaret  his  wife  as  administra- 
tm](fl). 

Fifth  plea.  That  the   moneys  to  which  this  plea  ii  • 
pleaded  were  and  erery  part  thereof  was  receiTed  by 
the  defendant  as  in  the  declaration  mentioned  as  tlie 
agent  of  and  for  and  on  behalf  of  Hannah  NichoUm 
and  not  otherwise ;  and  the  defendant  afterwards  and  ss 
he  was  by  law  bound  and  entitled  to  do^  in  the  lifetime 
of  Hannah  Nicholson  and  whilst  he  held  the  moneys  as 
agent,  paid,  applied  and  disposed  of  them,  and  emy 
part   thereof,  as   requested  and   directed    by  Hannak 
Nicholson  and  as  her  agent  and  not  otherwise;  and  tint 
the  moneys   were  paid,   applied   and  disposed  of  by 
Hannah  Nicholson  as  administratrix  in  and  about  the 
administration  of  the  estate  and  effects  which  were  of 
/Fl  fF,  Nicholson  at  the  time  of  his  decease ;  and  tliat 
at  the   time   of   the   death  of  Hannah  Nicholson  the 
moneys  to  which  this  plea  is  pleaded  were  not,  nor  wis 
any  part  thereof,  due  or  payable  firom  the  defendant  to 
Hannah  Nicholson  as  administratrix  or  otherwise,  nor 
was  the  defendant  at   that  time  indebted  to  Hawnak 
Nicholson  as  administratrix  in  respect  of  that  part  of 
the  claim  to  which  this  plea  is  pleaded. 

Raymond^  for  the  plaintiff. — The  question  raised  on 

(a)  The  third  plea  had  been  amended  bj  adding  the  woids  betvMO 
brackets,  and  the  fifth  plea  added  after  the  demunvr  books  were  delircft^ 
to  the  Judges. 


V. 

Smith. 
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the  third  plea  as  amended  is  the  same  as  before.  [Lush  J.  18G9. 
The  part  added  is  a  conclusion  of  law.]  Stat.  2  G,  2.  allison 
e.  22.  s.  13.  enacts,  *'  That  where  there  are  mutual 
debts  between  the  plaintiff  and  defendant,  or  if  either 
party  sue  or  be  sued  as  executor  or  administrator^  where 
there  are  mutual  debts  between  the  testator  or  intestate 
and  either  party/^  i.  e.,  the  defendant  or  plaintiff,  "  one 
debt  may  be  set  against  the  other."  This  statute  was 
passed  to  facilitate  remedies,  not  to  alter  rights^  and  in 
terms  applies  only  to  debts  originating  between  the 
principals  as  distinguished  from  their  representatives. 
The  debt  sued  for  and  the  debt  set  off  must  have  been 
due  to  or  from  the  testator  or  intestate  and  to  or  from 
the  plaintiff  or  defendant.  But  ex  necessitate  rei  that 
can  never  be  predicated  of  a  debt  which  first  accrues 
after  the  death  of  the  testator  or  intestate.  Such  a  debt 
never  was  or  could  be  a  mutual  debt  between  the  testa- 
tor or  intestate  and  another  party.  The  executor  or 
administrator  only  represents  the  testator  or  intestate 
for  the  purpose  of  administering  the  estate  in  a  pre- 
scribed course  of  administration.  Neither  of  them  can 
bind  the  estate  by  fresh  debts  or  liabilities  created  by 
himself.  And  if  a  set  off  accruing  after  the  death  of 
the  testator  or  intestate  was  allowed,  an  executor,  by 
jequesting  a  simple  contract  debtor  of  the  testator  to 
pay  the  debt  of  a  simple  contract  creditor  and  set  the 
payment  off  against  his  own  debt^  might  give  a  simple 
contract  creditor  priority  over  a  specialty  or  judgment 
creditor  (a).  [He  cited  Bees  v.  H'atts,  in  error  {b),  over- 
ruling Mardall  v.  Thellusson  (c).] 

(a)  But  see  now  stat.  32  &  33  Vkt.  c.  40.  8.  1. 

(6)  11  Exch.  411 ;  affirming  the  judgment  of  the  Court  below,  9  Exch. 

eee. 

(<r)  18  Q.  B.  857 ;  reversed  on  error,  0  E.  Jj  B.  970. 
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1809.  Horace  Tompsan   ChiUy  {Premtiee  with  him),  for  the 

Alliicv      defendant — The  set-off  is  due  in  the  same  right  as  that 
Smith.       ^  which  the  plaintiff  sues  as  administratrix.    In  Beet  y. 
WattSy  in  error  (a),  the  defendant  sought  to  set  off  a 
debt  arising  from  a  contract  between  him  and  the 
intestate.     Here  the  defendant  could  have  sued  the 
plaintiff  for  money  paid  and  s(he  would  have  pleaded  a 
set-off.     He  could  sue   her  as  administratrix  of  the 
original  intestate^  because  he  had  paid  a  debt  for  whidi 
the  estate  was  liable,  and  the  estate  had  the  benefit  of 
that  payment,  and  she  would  be  liable  in  that  action  if 
she  had  assets.     [Lush  J.     In  both  the  cases  prorided 
for  by  Stat.  2  G.  2.  c.  22.  *.  13.  each  party  could  sue 
the  other,  but  that  is  not  so  here.     The  declaration  if 
for  money  received  by  the  defendant  in  the  lifetime  of 
the  first  administratrix  to  her  use,  and  the  setoff  is  of 
moneys  applied  by  the  defendant  as  her  agent  and  *bj 
her  directions  in  payment  of  the  debts  of  the  original 
intestate.     Suppose  I  give  100/.  to  A.  to  pay  to  A; 
when   A.  has  paid   it   he  cannot  sue  me.     So  hero 
was  a  payment  by  the  defendant  out  of  the  moneys 
received  by  him  as  agent  of  the  first  administratrix* 
being  her  assets.     That  was  a  payment  to  her  nomine<^9 
and  could  be  pleaded  as  such.    The  defendant  did  u(P^ 
pay  out  of  his  own  moneys  but  out  of  hers.]     ff  ^ 
had   by   his  dealing   with  them  made   them  his  owr^ 
Suppose  he  had  paid  them  into  a  bank  which  failed,  h  ^ 
would  have  been  liable  to  her.     If  this  set-off  is  nor^ 
allowed  the  plaintiffs  may  recover   the   whole  estate 
belonging  to  the  first  intestate,  and  the  only  remedy  fb:^ 
the  defendant  will   be  against  the   estate  of  Hannah 
NichoUoTiy  which  may  be  insolvent. 

(flf)  11  Exch.  410;  &ffimiiiig  the  judgment  of  the  Court  below,  9  Exck    - 
6116. 
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Raymond  was  not  called  upon  to  reply.  1869. 


Smith. 


Aluson 
Lush  J.     The  present  case  is  entirely  out  of  stat,       ^^y; 

2  G*  2.  c.  22.  $.  13.  There  is  no  privity  between  the 
administrator  de  bonis  non  and  the  original  administrator 
of  an  intestate.  The  present  plaintiffs  do  not  repre- 
sent the  original  administratrix  in  respect  of  the  debt 
due  to  the  defendant^  and  therefore  could  not  be  sued 
by  the  defendant ;  consequently  there  is  no  mutuality 
between  the  debts.  If  the  facts  are  as  stated  in  the 
fifth  plea^  and  the  defendant  paid  out  of  the  moneys 
ooUected  by  him  as  agent  of  Hannah  Nicholson  debts 
due  firom  the  estate  of  the  intestate,  it  would  be  mon- 
strous that  he  should  be  able  to  set  off  against  them 
moneys  due  firom  him  to  Hannah  Nicholson  not  as 
administratrix. 

Hayes  J.  concurred. 

Judgment  for  the  plaintiff. 


Poole  against  Willats.  Saturdav, 


July  3i 


[Reported  9  A  §•  aS.  957.] 
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1869. 


Saturd^,  Sdipsoh  ogainst  Yeend. 

Municipal  ^  *^  action  on  The  Mmudpal  Corpontion  Act,  1859,  22  Vict.  c.  35i 

fl^itmi^  '*  ' V**  ^^  ^  penalty  for  bribeiy,  it  a;^)eared  that  the  defendant,  wbib 

Briherw,  soliciting  a  Tote  at  an  election  of  councillors  for  the  e^  of  X.,  told  the 

Oferor  »ro-  ▼o^er  that  he  woxild  be  remnnented  for  loss  of  time,    ite  Judge  of  tlw 

nUte  to  vro-  Conntj  Court  gave  iudgment  for  the  defendant,  but  submitted  the  qwh 

CHTt  or  ^^  ^^^  *^  ^^  Court  whether  the  transaction  was  bribay  within  The  C^ 

^jj^^j^^  rupt  Practices  Prevention  Act,  1854.  17  &  Id  Vict.  c.  102.  «.  2.  wbt,  1, 

to  nrocurt  vnich  by  stat.  22  Vict.  c.  35. «.  12.  applies  to  municipal  elections.    Haki 

^^^  that  it  was  so,  inasmuch  as  it  amounted  to  an  offisr  or  pxomise  to  proesn 

Beanineration,  ^'  endeavour  to  procure  *'  money  or  valuable  considezafion"  for  a  TOte 

for  lou  of  "  ^  order  to  induce"  him  '*  to  vote"  at  the  election. 
time. 

i^Prenn^      /^ASE  stated  by  the  judge  of  the  County  Court  of 

17  4-  IS  Vict. '  Staffordshire  held  at  LichJUUL 

JjJ^ '•  ^  The  plaintiflF  sued  the  defendant  in  the  County  Court 

^JJJJ^!^;^      for  40*.,  forfeited  by  him  by  reason  of  his  having  beett 

^,J®^'  «-    guilty  of  bribery  at  the  election  of  councillors  in  tb® 
22  Vict.  c.  3o.    °       -^  ^ 

«.  11. 12.         North  Ward  of  the  city  of  Lkhjield,  held  on  the  1»* 

November^  1867,  for  "  that  he  the  defendant  did  on  tb^*' 
day  directly  offer  a  sum  of  money  to  one  George  M<t^^ 
shally  one  of  the  citizens  of  the  said  city,  to  induce  hit^ 
as  a  voter  in  the  said  ward,  to  vote  at  the  said  election'^ 

The  evidence  upon  which  the  plaintiff  relied  was  8^^ 
out  by  the  judge  of  the  County  Court,  and  the  eviden<^^ 
of  the  defendant  was  as  follows  : 

**  I  saw  Marshal? %  wife.    I  told  her  I  called  to  solici  '^ 
a  vote.      She  told  me  he  did  not  intend  to  vote ;  if  h^ 
did  he  should  offend  Mr.  M,  and  Mr.  P.     She  also  sai^ 
he  had  been  offered  something  very  handsome  on  th^ 
other  side,  and  I  am  sure  he  will  not  vote.     She  alsC 
said  he  would  lose  much  time  by  going  to  vote.     I  said 
he  would  be  remunerated  for  what  loss  of  time  might 


'^ 
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occur ;  never  mentioned  money  7$.  6d. ;  I  saw  Marshall       1869. 
next  morning.    I  again  said  I  solicit  yotir  vote.     He      Simpsoh 
told  me  he  did  not  intend  to  vote.      I  did  not  offer  him       Ymi> 
money.     I  said  he  would  be  remunerated  for  loss  of 
time.     I  did  not  offer  him  a  sovereign/' 

The  question  for  the  Court  was,  whether  the  transac- 
tion^ as  described  by  the  defendant,  was  bribery  under 
Stat.  17  &  18  Vict.  c.  102. 

The  Corrupt  Practices  Prevention  Act^  1854,  17  &  18 
VtcL  c.  102.,  (amended  and  continued  by  stats.  21  &  22 
Vict.  c.  87.,  26  &  27  Vict  cc.  29.,  33.,  and  34  s.  103.) : 
Sect.  2.   *'  The  following  persons  shall    be   deemed 
l^lty  of  bribery,  and  shall  be  punishable  accordingly  : 
"  1.  Every  person  who  shall,  directly  or  indirectly,  by 
himself,  or  by  any  other  person  on  his  behalf, 
give,  lend,  or  agree  to  give  or  lend,  or  shall  offer, 
promise,  or  promise  to  procure  or  to  endeavour 
to  procure,  any  money,  or  valuable  consideration, 
to  or  for  any  voter,  or  to  or  for  any  person  on 
behalf  of  any  voter,  or  to  or  for  any  other  per- 
son in  order  to  induce  any  voter  to  vote,  or 
refrain  from  voting,  or  shall  corruptly  do  any 
such  act  as  aforesaid,  on  account  of  such  voter 
having  voted  or  refrained  from  voting  at  any 
election." 
By  The  Municipal  Corporation  Act,  1859,  22  Fid. 
c.  85.  s.  11.,  *'If  any  person  at  any  election  of  mayor, 
councillors,  auditors,  or  assessors  for  any  borough  shall 
be  guilty  of  bribery,  he  shall  for  every  such  offence 
forfeit  the  sum  of  40^.  to  any  person  who  shall  sue  for 
the  same  in  the  County  Court,''  &;a 

Sect.  12.  "  The  word  '  bribery'  shall  include  anything 
committed  or  done  before,  at,  after,  or  with  respect  to 
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1869.        the  election   of  any  mayor,   councillors^   auditors,  or 
SiMPsoH      assessors,  which,  if  committed  or  done  before,  at,  after, 

YuHD.  ^'  ^^^^  respect  to  any  election  of  any  member  to  aenrc 
in  Parliament,  would  render  the  person  committing  or 
doing  the  same  liable  to  any  pains,  penalties,  forfeitorei^ 
or  conviction  for  bribery,  treating,  undue  influcDoeb 
corrupt  practices,  or  other  offence,  under  any  Act  or 
Acts  for  the  time  being  in  force  with  respect  to  Ae 
election  of  members  to  serve  in  Parliament  for  boronghi 
in  England  and  Waks." 

The  case  was  ai^ed  June  4 :  before  Cockbuen  C.  J., 
Mellob,  Lush  and  Hates  JJ. 

Gray  {Henry  CoOins  with  him),  for  the  plaintiff— The 
offer  of  remuneration  for  loss  of  time  is  the  offisr  of 
money,  and,  although  not  accepted,  is  bribery  within 
Stat.  17  &  18  Vict.  c.  102.  s.  2.  subs.  1.,  which  contains 
the  word  '*  offer'' ;  Cooper  v.  Slade  (a).  [He  also  cited 
22  Vict.  c.  85.  s.  12.]  [Cockbum  C.  J.  The  present 
is  a  much  stronger  case  than  Cooper  v.  Slade,  becaae 
there  have  been  repeated  decisions  of  committees  of  the 
House  of  Commons  allowing  the  payment  of  travelling 
expenses  of  voters,  but  there  are  none  that  the  payment 
of  money  for  loss  of  time  is  legal.  Before  stat.  17  & 
18  Vict.  c.  102.  it  was  a  moot  point  whether  a  pro- 
mise to  give  money  for  a  vote,  if  the  the  voter  did  not 
accept  it,  was  bribery.] 

Manisty  (Bosanquet  with  him),  for  the  defendant— 
Stat.  17  &  18  Vict.  c.  102.  s.  2.  provides  for  two  ctfet: 
first,  the  offering  of  money ;   secondly,  the  promise  to 

(a)  6  H.  L.  C.  746,  ovemiling  part  of  the  judgment  in  Excli.  C1iiml<r' 
6  E.  4-  B.  447. 
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give  it.     To  constitute  an  offer  within  the  statute  there        1869. 
must  be  a  tender  of  money  or  the  money  must  be  at      simpsoiT^ 
hand  so  that  the  person  to  whom  the  offer  is  made  may       ysxnd 
take  it;  and,  on  the  trial  of  election  petitions  under  The 
Ptoliamentary  Elections  Act,  1868,31  &  32  Vict  c.  125,, 
it  has  been  held  that  there  must  be  a  binding  engage- 
ment sufficient  to  support  an  action.     In  the  present 
case   the  defendant  did  not  mean  to  bind  himself  or 
If  others:   it  was  no  more  than  a  representation  of  the 
probable  consequence  of  his  vote  being  given  as  solicited. 
And  it  was  for  the  County  Court  judge  to  draw  infer- 
ences of  fact.     [Cachbum  C.  J.    Every  promise  involves 
an  offer;  if  the  promisee  rejects  it  still  the  offer  has 
heen  made.     Here  the  defendant  avoided  pledging  him- 
aelfy  but  the  mischief  is  the  same,  and  a  person  cannot 
hy  varying  the  phraseology  escape  the  provisions  of  the 
Btatote.     MeUor  J.     The  language  of  the  defendant  in 
the  present  case  is  the  same  as  that  of  the  note  added 
to  the  circular  from  the  defendant's  committee, — "  Your 
railway  expenses  will  be  paid/' — in  Cooper  v,  Slade  (a) ; 
and  in  that  case    fVittes  J.  in    giving  his  opinion   to 
the  House  of  Lords  said,  p.  768,  '^The  bare  reading 
cxf  the  letter,  coupled  with  the  circumstances  under 
which  it  was  written,  satisfies  my  mind  beyond  a  doubt 
that  it  was,  and  was  intended  to  be  understood  as,  a 
promise  to  pay  the  railway  expenses  of  the  voter,  if  he 
voted  for  the  named  candidates.''     And  Crompton  J., 
p»  775,  in  answer  to  the  argument  that  the  money  could 
not  be  a  gift  within  the  statute  because  *'  there  was  a 
consideration  for  the  repayment  by  reason  of  the  pay- 
ment or  expense  incurred  by  the  voter,  being  at  the 
request  of  the  party  making  the  promise,  and  subse- 

(a)  6  H.  L.  C.  746.  749. 


756  TRINITY  VACATION. 

1869.        quently  paying/'  said^  "  This  doctrine  wonld,  howcTcr, 
SiMpaoH      ^  ^^  seems  to  me,  go  much  farther  than  conld  posably 

YmD.  ^  supported.  It  would,  for  instance,  include  a  payment 
as  a  remuneration  for  loss  of  time,  if  a  voter  should,  at 
the  request  of  the  candidate,  abstain  firom  work  that  lie 
might  come  to  vote  for  him."]  If  there  is  no  binding 
promise  there  cannot  be  an  offer.  Suppose  A,  asks  B. 
to  go  to  work,  and  he  objects,  and  A.  says  ''no  doubt 
you  will  be  remunerated  for  it ;''  that  is  no  binding  con- 
tract. [^Cockbum  C.  J.  It  would  be  a  question  whether 
A>  intended  to  promise.  Ltish  J.  Suppose  the  defend- 
ant had  said  ''I  am  authorized  by  the  committee  to  ny 
that  you  shall  be  remunerated.'']  An  action  would  lie 
against  A.  for  a  false  representation  if  he  was  not 
authorized.  [Hayes  J.  Your  distinction  is,  that  if  the 
candidate  solicits  the  vote  and  offers  to  remunerate,  it » 
bribery,  but  that  the  same  thing  may  be  legally  done  bf 
another  person.] 

Gray  was  not  called  upon  to  reply. 

CocRBURN  C.  J.  As  there  have  been  decisions  on 
this  point  by  Election  Judges  we  will  consult  them. 

Cur.  adv.  wit. 

The  judgment  of  the  Court  was  now  delivered  by 

Mellor  J.  This  was  a  case  stated  by  the  judge  of 
the  County  Court  of  Staffordshire  by  way  of  appeal 
from  his  own  decision  whereby  judgment  was  given  fe 
the  defendant.  [After  stating  the  evidence  his  Lordsbip 
proceeded.]  In  answer  to  the  question  proposed  to  tis 
by  the  judge  of  the  County  Court,  we  are  of  opinion 
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''  that  the  transaction  as  described  by  the  defendant  is        1869. 
bribery  under  t  he  statute."  Bimvsov 

We  delayed  giving  our  judgment  at  the  close  of  the 
argument,  not  because  of  any  doubt  existing  in  our 
minds  as  to  the  answer  which  we  ought  to  return  to 
the  question  put  by  the  judge  of  the  County  Court,  but 
because  we  were  assured  by  the  counsel  for  the  defendant 
that  the  Election  Judges  had  in  their  decision  upon  this 
section  taken  a  view  differing  from  that  which  we  were 
disposed  to  take.  Had  the  fact  been  as  suggested  we 
should  not  have  felt  ourselves  bound  by  the  opinion  of 
the  Election  Judges  unless  upon  consideration  we  had 
agreed  with  it ;  but  we  thought  it  desirable  to  ascertain 
what  opinion  had  in  fact  been  expressed  by  them  with 
reference  to  a  subject  with  which  their  duties  had  neces- 
sarily made  them  familiar.  Upon  inquiry  we  find,  as  we 
had  anticipated,  that  those  learned  Judges  had' expressed 
no  opinion  adverse  to  the  conclusion  at  which  we  have 
arrived. 

Their  observations  upon  this  section,  so  far  as  refers 
to  an  "offer*'  or  '* promise''  not  accepted^  merely  ex- 
pressed a  rule  of  prudence  and  caution  as  to  the  quan- 
tum and  character  of  the  evidence  by  which  such  an 
offer  or  promise  should  be  considered  as  proved. 

In  the  present  case  we  are  relieved  from  considering 
the  truth  of  the  evidence,  as  it  is  the  statement  of  the 
defendant  himself  which  is  submitted  to  us  for  con- 
sideration. We  cannot  doubt  that  the  words  admitted 
to  have  been  used  by  the  defendant,  viz.,  *'that  the 
▼oter  would  be  remunerated  for  what  loss  of  time  might 
occur/'  did  under  the  circumstances  amount  to  an  offer 
or  promise  to  procure  or  to  endeavour  to  procure  '*  money 
or  valuable  consideration"  "to  a  voter"  "in  order  to 
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the  offence  in  qncrtion- 
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1869. 


Flatfobd  against  The  United  Kingdom  Electric  saturdw. 
Telegraph  Company  (Limited).  ^ 


Company, 

A  special  Aet»  25  &  26  Vict.  c.  cxzxL»  gaTO  an  electric  telegraph  25  ^  26  Vict, 
Companj  powers  for  laying  down  their  line,  and  by  sect.  61  enacted,   c,  czxzi 
tiiAt  the  use  of  their  telegraph  and  apparatus  for  the  purpose  of  receiving  Mistake  in 
•ad  oonyejing  messages  should,  sulject  to  the  pnor  right  of  use  for  mesaagt. 
the  service  of  the  Crown,  and  subject  to  such  charges  and  reasonable   Action,' 
Nffnlations  as  might  be  made  by  the  Company,  be  open  for  the  sending   Stipulation 
and  receiving  of  messages  by  all  persons  alike.     Sect  75  limited  the  for  fi^f^ 
duttges  to  the  rates  specified  in  the  Schedule  to  the  Act.    The  Company   liability. 
■tipiilated  that  they  would  not  be  responsible  for  mistakes  or  delays  in   BeaaonahU' 
€tkb  transmission  of  nor  for  the  non-deuvery  of  unrepeated  messages  from   n^^^ 
whatever  cause  arising,  and  that  half  the  usual  price  for  transmission 
would  be  charged  in  addition  for  repeated  messages. 

1.  Held  that  the  obligation  of  the  Company  to  use  due  care  and  skill 
in  the  transmission  of  a  message  arose  entirely  out  of  contract,  and  that 
the  vendor  of  goods  who  received  an  offer  by  telegraph  from  the  vendee 
eoold  not  maintain  an  aciion  against  the  Company  for  a  mistake  in  the 
WMHwage. 

2.  Qumre,  whether  the  etiolation  limiting  the  responsibility  of  the 
CSompanj  was  imzeasonable  within  sect.  61,  and  therefore  void? 

f^HIS  action  was  brought  by  the  plaintiff  against  t)ie 
defendants  to  recover  damages  for  the  misdelivery 
by  them  of  a  telegraphic  message. 

A  case  was  stated  by  order  of  the  Court. 

The  plaintiff  is  a  merchant  in  London  and  deals  in 
ice;  the  defendants  are  an  electric  telegraph  Company 
(limited)^  incorporated  under  The  Joint  Stock  Companies 
Acts,  1856  and  1857,  19  &  20  Vict.  c.  4:7  and  20  &  21 
Vict.  c.  14;  and  in  1862  they  obtained  an  Act  of  Parlia- 
ment,  25  &  26  Vict,  c.  cxxxi.,  by  which  certain  powers 
for^laying  down  the  line  were  conferred  on  them. 

The  plaintiff,  having  a  cargo  of  ice  on  board  a 
sdiooner  at  Grimsby,  invited  an  offer  for  it  from  Messrs. 
Bice  8f  Hellyer^  merchants,  at  Hull,  and  requested 
them  to   make   such  offer  by  telegraph.     Accordingly 
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jr  BiJittr^  XBL  to  xhit  cfice  of  the  defendantii' 
Ccmzunj  sr  IFqiiZ  s  K&enace  ibr  traiwinwBon  to  the 
ztarirf,  bx  vit^di  tkrr  G&Rd  to  take  tlie  iee  ft 
rStf.  =icr  too-  la  i&e  Teafis^  off  of  the  mewifcc  at  tte 
igKiititr'Sf  cfice  ia  Ltmiam.  m  ™»«^*^^  ns  made  in  tlie 
±r^rt!k^  32ii  tne  cdesnm  sent  to  die  plaintiff  repe- 
9Ri:ed  zhit  cdbr  to  be  27«.  iutead  of  23c.  per  ton.  Tk 
praf-zrrf  auatmycOf  in  aeeeptanee  of  tiie  nppo«d  6b, 
cnkred  i&e  schooner  to  pioreed  to  HmU  with  Ae  icx^ 
azxi  upcc  her  arrrnl  there  the  mistake  vaa  diaeofcnd. 
Rit^k^d^yr  rcjssed  to  receive  die  cargo  exeepC  at  2k 
per  too.  and  Ak  action  vas  broo^t  bj  the  plaintiff  to 
reccTer  dbe  dama^  he  had  ^iwt^ined  bj  rcaaon  of  Ae 
BLsssake,  vhich  amoonted  to  3dL  1  j.  6dL 

THken  anofler  made  npon  the  imitation  of  theadlcrbf 
tek^raph  is  accepted  the  cost  of  the  telegram  is  allowed 
to  tLe  borer  in  acconnt.  On  defirenr  of  the  meMp 
for  tnnsmissiQn  Rice  it  HeByer  signed  the  ordinaiy 
printed  fonn,  br  whidi  the  defendants  ftipuhted 
that  '"  tbej  wooid  not  be  responsible  for  mistakes  or 
delays  in  the  transmission  of  nor  for  the  non-de&fOj 
of  nnrepeated  messages  from  whaterer  canse  arising, 
and  that  half  the  nsoal  price  for  transmission  vooU  be 
charged  in  addition  for  repeating  the  message.^ 

If  the  message  had  been  repeated  the  charge  for  sodi 
repeated  message,  according  to  the  CompanVa  scale  and 
the  price  paid  br  Rkt  k  Hdfyrr^  would  hare  eiceeded 
the  tariff  rate. 

The  Court  was  to  be  at  liberty  to  draw  sodi  infer* 
ences  of  fact  as  a  jury  would  be  entitled  to  draw. 

The  question  was,  whether  the  defendants  were  Bslik 
to  the  plaintiff  for  the  mistake  committed  in  the  traai- 
mission  of  the  telegraphic  message. 

The  United  Kingdom  Electric  Telegraph  Act,  ISA 
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25  &  26  Vict  c.  cxxxi.9  recited  that,  "  under  the  pro- 
visions of  The  Joint  Stock  Companies  Acts,  1856  and 
1857/'  the  defendants  had  been  incorporated  "  for  the 
purposes,  as  stated  in  the  memorandum  of  association  of 
tbe  said  Company,  of  making,  working,  and  maintaining 
telegraphic  communication  between  various  places  in 
Great  Britain  and  Ireland,  ....  and  making,  work- 
ing, and  maintaining,  obtaining,  purchasing,  selling, 
disposing,  doing,  transacting,  and  performing  all  things 
necessary  or  incident  to  the  carrying  out  of  the  aforesaid 
objects,''  &c. 

Sect.  2.  ''  The  Lands  Clauses  Consolidation  Act,  1845, 
and  The  Lands  Clauses  Consolidation  {Scotland)  Act, 
1845,  shall  be  incorporated  with  and  form  part  of  this 
Act:  Provided/'  &c. 

Sect.  5  gives  the  Company  power  to  lay  telegraphs  in 
streets. 

Sect.  61.  ''The  use  of  any  telegraph  and  apparatus 
erected  or  formed  under  the  provisions  of  this  Act  for 
the  purpose  of  receiving  and  sending  messages  shall, 
Bobject  to  the  prior  right  of  use  thereof  for  the  service 
of  Her  Majesty,  and  subject  to  such  charges  and  reason- 
able regulations  as  may  be  from  time  to  time  made  or 
entered  into  by  the  Company,  be  open  for  the  sending 
and  receiving  of  messages  by  all  persons  alike  without 
fiiTour  or  preference." 

Sect.  75.  *^  The  charges  to  be  made  by  the  Company 
from  time  to  time  for  telegraphic  messages  sent  from  one 
station  of  the  Company  to  any  other  station  of  the  Com- 
pany, whether  in  Great  Britain  or  Ireland,  shall  not 
exceed  the  rates  specified  in  the  schedule  to  this  Act." 

The  case  was  argued,  in  Easter  Term,  April  20 :  before 
CocKBURN  C.  J.,  Lush  and  Hayes  JJ. 
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Litlkry  for  the  plaintiflF. — First.  Rice  §•  Hellyer  were 
the  agents  of  the  plaintiff  to  make  a  contract  with  the 
defendants  for  carrying  the  message.     The  defendanta 
have  powers  conferred  upon  them  by  stat.  25  &  26  Vkt. 
c.  cxxxi.  from  which  a  duty  arises  to  deliver  messages 
correctly.     [He  referred  to  the  preamble  and  sects.  2, 
5,  61,  74.]     And,  the  duty  being  to  the  public,  ibej 
arc,  independently  of  the  agency,  responsible  to  a  third 
party  who   is    interested   in    the  message.     Also  the 
message,  as  soon  as  delivered  to  the  defendants  to  be 
sent  to  the  plaintiff,  became  his  property,  and  he  has 
a   right   to    sue   them   for   not   sending    it   correctlj. 
[Cockburn  C.  J.   Suppose  I  send  a  person  by  railway  to 
communicate  a  message  to  another  at  a  distance,  and 
the  railway  Company  refuse  to  carry  the  messenger,  or 
are  guilty  of  negligence  by  reason  of  which  he  does 
not    reach    his    destination,   can    the   sendee  sue  the 
Company?    If  a   merchant  sends  a  letter  by  a  ship> 
he  does  not  make  the  shipowner  liable  for  negligence  to 
the  sendee.]     In  Scott  and  Jarnayin  on   the  Law  of 
Telegraphs,  where  the   nature   of  the  engagement  of 
telegraph  Companies  in  respect  of  messages  is  discussed, 
it  is  said,  §  95,  ^'  They  receive  written  messages  at 
one  place,  and  undertake  to  deliver  the  same  words 
or  symbols  to  the  party  addressed,  at  another  place. 

This   is  a  bailment The  engagement, 

then,  is  to  receive,  transmit,  and  deliver,  according  to 
directions,  a  prescribed  form  of  letters  and  words,  com- 
monly called  a  message.''  [^Cockburn  C.  J.  That  reason- 
ing is  extremely  subtle.  I  doubt  whether  the  message 
can  be  said  to  be  a  bailment.  The  Company  do  not 
transmit  the  thing  itself.  The  message  delivered  to 
them  is  not  sent   verbally,  but  by  symbols  different 
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£rom  those  used  by  the  sender.  The  liability  of  the 
defendants  must  depend  upon  the  contract,  and  there 
is  no  contract  with  the  plaintiff.]  In  De  Rutte  v.  The 
New  York,  Albany  and  Buffalo  Telegraph  Company  {a)^ 
cited  in  Scott  and  Jamagin  on  the  Law  of  Telegraphs, 
§§  177-8  9,  the  Court  said,  *'It  does  not  necessarily  follow 
that  the  contract  is  made  with  the  person  by  whom,  or  in 
whose  name,  a  message  is  sent.  He  may  have  no  interest 
in  the  subject-matter  of  the  message,  but  the  party  to 
whom  it  is  addressed  may  be  the  only  one  interested 
in  its  correct  and  diligent  transmission ;  and  when  this 
is  the  case,  he  is  the  one,  in  reality,  with  whom  the 
contract  is  made.  The  business  of  transmitting  messages 
by  means  of  the  electric  telegraph  is,  like  that  of  com- 
mon carriers,  in  the  nature  of  a  public  employment ;  for 
those  who  engage  in  it  do  not  undertake  to  transmit 
messages  only  for  particular  persons,  but  for  the  public 
generally.  They  hold  out  to  the  public  that  they  are 
ready  and  wilUng  to  transmit  intelligence  for  any  one, 
upon  the  payment  of  their  charges ;  and,  when  paid  for 
sending  it,  it  forms  no  part  of  their  business  to  inquire 
who  is  interested  in,  or  who  is  to  be  benefited  by,  the  in- 
telligence conveyed.  That  becomes  material  only  where 
there  has  been  a  delay  or  mistake  in  the  transmission 
of  a  message  which  has  been  productive  of  injury  or 
damage  to  the  person  by  whom,  or  for  whom,  they  were 
employed ;  and  to  that  person  they  are  responsible,  whe- 
the  rhe  was  the  one  who  sent,  or  the  one  who  was  to 
receive,  the  message.  It  is  somewhat  analogous  to  the 
question  which  arises,  when  goods  are  lost  upon  their 
carriage,  whether  the  action  against  the  carrier  is  to  be 
brought  by  the  consignor  or  the  consignee;   and  the 

(a)  \DaJy{N,  K)  547. 
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general  rule  upon  the  subject  is^  that  the  one  in  whom 
the  legal  right  to  the  property  is  vested^  is  the  one  to 
bring  the  action ;  and  if  that  is  the  consignee,  the 
consignor,  in  making  the  contract  with  the  carrier  is 
regarded  as  having  acted  as  the  agent  of  the  other/'  In 
The  New  York  and  Washington  Printing  Telegraph 
Company  v.  Dryburg  (a)  it  was  held  that  if  a  telegraph 
Company,  whether  negligently  or  wilfully,  violate  their 
duty  of  sending  the  prescribed  message,  they  are  respon- 
sible to  the  party  to  whom  the  erroneous  message  ii 
addressed. 

Secondly.  By  analogy  to  the  case  of  railway  Com- 
panies the  defendants  cannot  limit  their  responsibility 
by  imposing  unreasonable  conditions.  Mac  Andrew  v. 
The  Electric  Telegraph  Company  (&),  only  decided  that, 
under  The  Electric  Telegraph  Company^s  Act,  1853, 16ft 
1 7  Vict  c.  cciii.  s.  66.,  a  condition  that  the  Company  would 
not  be  responsible  for  mistakes  in  the  transmission  of 
unrepeated  messages,  from  whatever  cause  arising,  wu 
a  reasonable  one.  Here  the  charge  made  for  repeating 
the  message  exceeds  the  limit  of  the  rates  specified  in 
stat.  25  &  26  Vict.  c.  cxxxi.  s.  75.  and  the  schedule. 


PoUocJc  {A,  L.  Smith  with  him),  for  the  defendantBi^ 
First.  There  is  no  privity  of  contract  between  the 
plaintiff  and  the  defendants,  and  no  agency  between  the 
sender  and  the  receiver  of  the  message.  The  plabtiff 
did  not  designate  the  defendants  as  the  Company 
by  which  Rice  tf  Hellyer  were  to  send  their  answer, 
and  they  sent  it  by  telegraph  for  their  own  advantage 
It  is  not  stated  that  there  had  been  any  previous 
dealings  between   the  plaintiff  and  Rice  tf  HeUyer  so 

(a)  35  Casey  (Pennsyiv.)  2U8.  (*)  17  C  B.  a 
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as  to  constitute  a  practice  to  use  the  defendants'  tele- 
graph. In  the  case  of  goods  sent  by  a  carrier  which 
are  lost^  the  consignor  is  the  person  to  bring  the  action 
for  the  loss,  unless  the  consignee  names  the  carrier  to 
whom  they  are  to  be  delivered^  so  that  the  property  in 
them  passes  to  him ;  Swain  v.  Shepherd  (a),  Coats  v. 
Chaplin  {b).  But  there  is  no  analogy  between  tele- 
graph Companies  and  common  carriers,  whose  liabiUty 
is  founded  on  the  custom  of  the  realm ;  Redhead  v.  The 
Midland  Railway  Company^  on  appeal  {c)y  Breese  v. 
United  States  Telegraph  Company  (d).  The  recent  deci- 
sions in  the  American  Courts  cannot  be  supported  unless 
the  sender  of  the  message  is  agent  of  the  receiver  for 
the  purpose  of  sending  it. 

Secondly.  The  condition  that  the  defendants  would 
not  be  responsible  unless  the  message  was  repeated  is 
reasonable.  At  common  law  a  carrier  was  allowed  to 
limit  his  liability ;  Izett  v.  Mountain  {e\  Nicholson  v. 
fFiUan  if).  There  is  nothing  in  stat.  25  &  26  Vict, 
c,  czxxi.  to  prevent  the  defendants  entering  into  a  special 
contract  limiting  their  liability.  [He  cited  M^Cance  v. 
The  London  and  North  Western  Railway  Company  {g) 
per  BramweU  B.,  Harrison  v.  The  London,  Brighton 
and  South  Coast  Railway  Company,  in  error,  pi.  4  (A), 
MacAndrew  v.  The  Electric  Telegraph  Company  (i), 
White  v.  The  Great  Western  Railway  Company  (j), 
Robinson  v.  The  Great  Western  Railway  Company  (k), 
pL  1  (2.),  Breese  v.  United  States  Telegraph  Company  (/), 
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(a)  1  M.  #  Rob.  223. 
(<r)  9  B.  #  5.  519. 
(0  4  East  371. 
{g)7H.4'  ^.  477.  489^90. 
(•)  17  C.B.S, 
(*)  H,  #  /?.  97. 


(b)  3  Q.  B.  483. 

(d)  45  Barb,  {N,  Y,)  274. 

(/•)  5  East  607. 

(A)  2B,4'S.  122.  152. 

(J)  2  C.  B.  N.  8.  7, 

(/)  45  Barb.  {N.  Y.)  274. 
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The   Western   Union   Telegraph   Company  t.  Cartw{a) 
per  ClirUtiancy  J.] 

Cwr.  adv.  trnt. 

The  judgment  of  the  Court  was  now  deUvered  by 

Lush  J.    After  stating  the  facts  as  ante^  pp.  759-760. 

It  was  contended  on  behalf  of  the  plaintiff^  fintj 
that  the  defendants  were  liable  either  as  upon  a  cod- 
tract  with  him  made  through  Rice  8f  HeUyer^  as  hk 
agents^  or  for  the  breach  of  a  duty  to  take  due  cue 
of  a  message  which  it  was  ai^ed  became  his  property 
as  soon  as  it  was  delivered  to  the  defendants;  and 
secondly^  that  the  stipulation,  that  they  would  not  be 
responsible  for  any  mistakes  however  caused  unlev  t 
charge  was  paid  which  exceeded  the  maximum  alloved 
by  Stat.  25  &  26  Vict  c.  cxxxi.^  was  an  unreasonable 
regulation  within  the  meaning  of  the  61st  section^  and 
therefore  void. 

As  we  are  against  the  plaintiff  on  the  first  point,  it 
is  unnecessary  to  give  any  opinion  upon  the  second. 

The  obligation  of  the  Company  to  use  due  care  and 
skill  in  the  transmission  of  the  message  is  one  arising 
entirely  out  of  the  contract.  There  is  nothing  in  their 
special  Act  which  affects  their  relation  either  to  the 
sender  or  the  sendee  of  a  message^  or  makes  it  different 
from  what  it  would  have  been  had  no  Act  of  Parhament 
been  passed.  We  cannot  agree  with  the  judgments 
given  in  the  American  Courts^  in  the  cases  cited  on  the 
argument,  that  there  is  any  analogy  between  a  consign- 
ment of  goods  through  a  carrier  and  the  transmission 
of  a  telegram.    We  cannot  see  how  the  person  to  whmn 

(a)  15  Jennison  {Michigan)  525.  534-5. 
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a  tel^raphic  message  is  sent  can  be  said  to  have  a 
property  in  the  message  any  more  than  he  could  have  had 
if  it  had  been  sent  orally  by  the  servant  of  the  sender. 

The  only  question  therefore  is,  with  whom  was  the 
contract  made?  And  to  this  there  can  be  but  one 
answer.  It  was  made  with  Rice  8f  Hellyer.  The 
offer  was  sent  by  them  on  their  own  behalf  and  in 
their  own  interest.  In  so  doing  they  acted  it  is  true 
on  the  invitation  of  the  plaintiff,  but  not  as  his  agent 
or  as  representing  him,  and  the  circumstance  that  there 
was  an  implied  understanding  between  them  that  in  the 
^event  of  his  accepting  their  offer  he  should  reimburse 
them  the  expence  of  making  it  in  no  way  alters  the 
relation  between  the  two  parties,  which  was  that  of 
seller  and  buyer  and  not  that  of  principal  and  agent. 
It  follows  that  the  plaintiff,  who  is  a  stranger  to  the 
contract  with  the  Company,  cannot  maintain  an  action 
against  them  for  the  breach  of  it. 

Our  judgment  is  therefore  for  the  defendants. 

Judgment  for  the  defendants  (a). 
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(tf)  See  The  Telegraph  Act,  1863,  26  &  27  Vict,  e.  112.,  and  The 
Telegraph  Act,  1868,  31  &  32  Viet  c.  110. 


Fabrer,  appellant,  Close,  respondent. 

[Reported  ante,  p.  553.] 
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Wren  against  Weild. 

[Reported  ante,  p.  51.] 
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Denston,  assignee  of  Horwood,  a  bankrupt, 

against  Ashton. 

The  assignee  of  a  bankrupt  suing  for  the  benefit  of  the  estate  is  not 
within  the  rule  which  requires  a  mere  nominal  plaintiff  suing  for  the 
benefit  of  a  third  person  to  give  securitj  for  costs. 

T3  ULE  calling  on  the  defendant  to  shew  cause  why 
an  order  of  fVilles  J.  requiring  the  plaintiff  to  giTe 
security  for  costs  in  the  action  should  not  be  set  asida 

The  action  was  ejectment  by  the  plaintiff,  as  as- 
signee of  one  Hartcood,  a  bankrupt,  and  was  brought 
by  direction  of  the  Court  of  Bankruptcy  to  recoier 
some  premises  formerly  occupied  by  the  bankrupt,  and 
claimed  by  the  plaintiff  for  the  benefit  of  the  estate. 
The  order  was  made  on  the  ground  of  the  plaintiff's 
poverty  and  alleged  inability  to  pay  costs  if  he  failed, 
and  because  he  was  suing  not  for  his  own  benefit  bat 
for  that  of  the  creditors. 

The  rule  was  argued,  in  Easter  Term,  AprU  22,  before 
CocKBURN  C.  J.,  Hannen  and  Hayes  JJ.,  by  Bere^  for 
the  defendant,  Dat/^  for  the  plaintiff. 

The  arguments  and  cases  cited  are  stated  in  the 
judgment  of  the  Court 

Cur.  adv.  vulL 

The  judgment  of  the  Court  was  now  delivered  by 
Hates  J.  [After  stating  the  facts.]  On  the  part 
of  the  defendant,  reliance  was  placed  on  the  general 
rule  requiring  security  for  costs  in  the  case  of  an 
insolvent  who  is  suing  as  a  mere  nominal  plaintiff  for 
the  benefit  of  a  third  person,  and  the  cases  of  Perkins 
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V.  Adcock  (a),  Elliot  v.  Kendrich  (4)   and  Goatley  v.        1869. 
JEmmott  (c)  were  cited.  Dbmstoii 

On  the  other  hand,  it  was  contended  by  Mr.  Day  ^gH^* 
that  the  case  was  distinguishable  from  the  cases  cited, 
and  withdrawn  from  the  ordinary  nde^  on  the  ground 
that  the  plaintiff  had^  as  assignee^  a  duty  to  collect  the 
assets  for  the  benefit  of  the  estate^  and  that  there  was 
no  instance  in  such  a  case  of  requiring  security  for 
costs,  which  might  obstruct  him  in  the  performance  of 
his  duty,  and  prevent  the  assets  from  being  collected. 

We  took  time  to  consider  the  case ;  and  being  unable 
to  find  any  authority  in  favour  of  enforcing  security  for 
costs  in  such  a  case,  we  were  disposed  against  requiring 
it  in  the  present  instance. 

Very  recently  the  subject  has  been  before  the  Court 
of  Common  Pleas  in  the  case  of  Sykes  and  others  v. 
Syies  (d),  in  which  the  plaintifis  sued  as  executors  for 
an  injury  to  the  assets  of  the  estate,  and  on  an  appli- 
cation by  the  defendant  security  for  costs  had  been 
ordered  to  be  given  by  Brett  J.,  on  the  ground  that  one 
of  the  plaintiffs  resided  in  Scotland,  out  of  the  juris- 
diction of  the  Court,  and  the  other  had  become  bank- 
rapt  and  was  unable  to  pay  costs.  The  Court,  who 
considered  the  case  of  an  executor  to  stand  on  the  same 
footing  as  the  case  of  an  assignee,  in  regard  to  the  duty 
of  collecting  the  assets  of  the  estate,  held  that  the 
drcamstances  afforded  no  ground  for  requiring  security 
and  rescinded  the  order.  This  decision  entirely  agrees 
with  our  opinion,  and  therefore  we  think  that  the  rule 

should  be  made  absolute. 

Rule  absolute. 

(a)  14 3f.  #  W,  808;  SD.  #  L,  270. 

(*)  12  A.  4-  E.  697.  (c)  15  C.  B.  291. 

(d)  Since  reported,  39  L.  J,  C.  P.  179;  L,  R,  4  C.  P.  645. 
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IX  THE  EXCHEQUER  CHAMBER. 

Sttv^^,  Stbetger  and  others  cyainst  The  English 
i^.  and    Scottish    Marine    Insurance   Company 

Siwiiai,  (Limited). 

ISTQl] 

The  plaiutx&t  on  behalf  of  the  ovner,  in  1863  insixivd  widi  tht 
defeaiana  to  the  xmooat  of  oOOlV.  oa  goods  Talaed  at  1  l.dOlV^  per  tht 
■hip  2>.  frocn  L<rrrp<w/  to  Ji^^moraA,  anizLSt  the  usual  perils,  iudodiBg 
**-  CA*^ing»  It  sea»  arrests,  restimiiita  and  detainments  of  all  kingiBf  priDeef 
and  peopU";  and  the  poUej  contained  a  sne  and  labour  cIsom^ 
vhii:h  deciazed  that  **  the  acts  of  the  insurer  or  insured  in  reooTfm^ 
_-^  saTia^  or  preserring  the  propextr  insnrvd  shall  not  be  considered  • 

.fioMtfr  iml  waiw  or  aco^ptance  of  abandonment.''  The  ship  sailed  with  the  gwdi 
^rwni#«r  en  Ivard.  scd  wasw  on  the  5th  yommter,  1663,  sei2ed  bj  a  cmiser  of  the 
foadM  ftadiM^  Cmi:eii  Si*jtt*  and  taken  to  Sew  OHemUy  where  a  snit  was  immediitdf 
'**^  instiniced  bj  the  captocs  in  a  Plriie  Coort  aeainst  the  ship  and  csigo  kt 

^*^jy  ^^  the  pcrpoee'of  harag  them  adnidged  a  laviiil  pnae.  The  owner  a  thi 
Cmtrt,  goods  interrened  and  coodoeted  the  fitigation  so  snccessfnllj  that  oaths 

BKiiam  t§  xtkh  Jaatty  18^  the  PHse  Coort  at  Sew  Orleans  gave  judgment  agaio^ 


for 
iotelJbsiL 


the  12th  Sepiemfter  the  assored  sent  to  the  defendants  a  formsl  iK)tke<f 
abandonment,  which  thej  refbscd  to  accept.  On  the  7th  December,  18Si, 
acd  again  on  the  9th  Febmajy,  I860,  the  assored  infcamed  the  lUMkr- 
writers  that  endearoors  were  being  made  in  Sew  (Mean*  to  sell  the  ship 
and  cargo  and  that  he  was  endeaTooring  to  prerent  the  sale  of  the  caig^ 
and  reqx;ested  them  to  assist  in  giring  bail  to  prevent  it.  The  niK^ 
writers  on  each  occasion  refused  to  interfere.  On  the  24th  J^l^  1^* 
Prize  Commissioner  reported  to  the  Jodge  of  the  Prize  Court  the  niiooaf 
condition  of  the  goods  on  board  the  ship,  and  suggested  the  propriety  a 
orviertngan  immMiate  sale,  which  the  Court  thereapoD  ordered,  andootha 
23th  Maif  they  were  sold  and  the  proceeds  paid  into  Coort.    When  the 

Saestion  aroee  as  to  giring  bond  or  bail  to  prerent  the  sale  of  the  goods 
le  monej  in  use  in  the  United  Statee  was  a  paper  cuirencr,  and  the  ship 
and  goods  were  ap(«aised  in  that  currency,  and  the  boncl  or  bail  dos^ 
hare  been  given  in  that  currency.  The  paper  currency  was  subject  to 
great  and  sudden  fluctuations  in  value  in  consequence  of  the  war  l^treeB 
the  United  States  and  the  Confederate  State.*,  and  was  then  at  finoo^ 
to  280.  On  the  13th  JW/jr,  1865,  upon  receipt  of  the  intelligence  ci  the 
sale  of  the  goods  under  the  decree,  the"  assured  gave  a  fimh  notice  a 
abandonment,  which  was  again  refused:  Held,  the  Court  having  po*^ 
to  draw  inferences  of  fact, 

1.  By  the  Qneen  s  Bench,  that  the  declaration  in  the  sue  and  Ubo^ 
clause  did  not  prevent  the  acts  of  the  insurer  or  insured  from  havinfths 
efiect  properly  due  to  them  as  evidence  that  the  parties  had  made  ui^ 
choice. 

2.  By  the  Queen's  Bench  and  £zche<^uer  Chamber,  that  upon  tbe 
canture  the  owner  of  the  goods  had  a  nght  to  elect  to  treat  the  V^ 
either  as  partial  or  total. 

a  By  the  Queen's  B«>nch  and  Exchequer  ChamWr.  .that  the  elect^a 
by  the'assured  to  treat  the  seizure  and  detention  as  a  partial  lossth" 
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not  prevent  them  from  daimiog  for  a  total  loss  if  a  change  of  circum- 
■tances  occurred  which  made  the  loss  actually  totaL    But, 

4.  By  the  Queen's  Bench,  semble  contra  per  Keily  C.  B.  in  the  Ezche- 
qner  Chamber,  that  the  prolongation  of  the  litigation  by  the  a^peid  of 
the  captors  was  not  more  than  might  have  been  reasonably  anticipated 
when  the  ship  and  cargo  were  first  libelled ;  and  therefore  the  appeal 
on  the  Ist  Jufy^  1864,  did  not  amount  to  such  a  change  of  circumstances 
aa  would  justify  the  assured  in  changing  their  election. 

6.  By  the  Queen's  Bench  and  Exchequer  Chamber,  that  the  depositing 
the  full  value  of  the  goods  or  giving  security  to  pay  the  full  value  of  the 
goods  in  paper  currency  was  not  a  step  which  a  prudent  uninsured  owner 
would  have  adopted  to  prevent  the  sale,  and  therefore  the  assured  were 
entitled  to  recover  for  a  total  loss. 

6.  Quare,  whether  notice  of  abandonment  was  necessary  ? 

TN  a  special  case  stated^  it  appeared  that  the  action 
was  brought  against  the  defendant  as  underwriter  on 
a  policy  of  insurance  upon  goods  on  board  the  ship 
Dashing  Wave  for  a  total  loss.  The  defendants  pleaded 
payment  into  Court  of  llOO/.,  to  which  the  plaintiffs 
replied  that  it  was  not  enough.  The  circumstances 
stated  in  the  special  case  were  as  follows. 

The  plaintiffs^  on  behalf  of  the  owner^  had  in  the  year 
1863  made  insurance  with  the  defendants  to  the  amount 
of  5000/.  on  goods  valued  at  11^500/.  per  the  ship 
Dashing  fVave,  from  Liverpool  to  Matamoras,  against 
the  usual  perils,  including  ''takings  at  sea,  arrests, 
restraints  and  detainments  of  all  kings,  princes  and 
people '/'  and  the  policy  contained  a  provision  that  in 
case  of  misfortune  ''  it  shall  be  lawful  to  the  insured, 
fheir  factors,  servants  and  assigns,  to  sue  labour  and 
travel  for,  in  and  about  the  defence,  safeguard  and 
recovery  of  the  aforesaid  subject-matter  of  this  insu- 
.ranee  or  any  part  thereof  without  prejudice  to  this 
insurance,  the  charges  whereof  the  said  Company 
will  bear  in  proportion  to  the  sum  hereby  insured. 
And  it  is  expressly  declared  and  agreed  that  the 
acts  of  the  insurer  or  insured  in  recovering,  saving 
or  preserving  the  property  insured  shall  not  be  con- 
sidered a  waiver  or  acceptance  of  abandonment"  The 
Diuhing   Wave  sailed   with  the    goods  on  board  and 
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ri870 1      daring  the  oontiniianoe  of  the  risk  she  was  on  the  5t1i 

-  S^,qn     Nocember^  1863,  seixed  by  a  croiser  of  the  United  States 

„  ^'  cf  America,  there  being  at  that  time  war  between  them 

EsGusm       ^  »  o 

and  and  the  Confederate  StaUs,  and  was  carried  into  New 

Karine  OfleaTUj  where  a  suit  was  immediately  instituted  by  the 
Conpurj  captors  in  a  Prize  Court  against  the  ship  and  cai^,  for 
^  the  purpose  of  having  them  adjudged  a  lawful  priaet 

The  owner  of  the  goods  intervened,  and  conducted  fle 
litigation  so  sucoessfdlly  that  on  the  16th  June,  186i 
the  Prize  Court  at  New  Orleans  gave  judgment  againit 
the  captors,  and  decreed  the  restitution  of  the  ship  and 
carga     On  the  1st  Jtdy  the  captors  appealed,  and  in 
consequence  the  judgment  of  restitution  was  suspended 
till  the  decision  of  the  Court  of  appeaL    It  did  not 
appear  distinctly  when  the  news  of  these  proceedingi 
arrived  in  this  country,  but  on  the  12th  SeptemkeTf 
1864,  the  assured,  who  must  have  then  known  that  there 
was  an  appeal,  for  the  first  time  sent  the  defendants  • 
formal  notice  of  abandonment,  which  they,  as  is  the 
usual  course,  refused  to  accept  and  declined  to  interfere. 
After  this  time  all  letters  and  communications  on  the 
subject  which  were  received  by  the  assured  were  firom 
time  to  time  communicated  by  him  to  the  defendantSi 

On  the  7th  December,  1864,  and  again  on  the  9th 
Febniary,  1865,  the  assured  informed  the  underwriters 
that  endeavours  were  being  made  in  New  Orkam  to 
sell  the  ship  and  cargo,  and  that  he  was  endeavoariog 
to  prevent  the  sale  of  the  cargo,  and  requested  them  to 
assist  in  giving  bail  to  prevent  it.  The  underwriters  on 
each  occasion  refused  to  interfere. 

At  the  time  when  the  proceedings  were  pending  in 
the  Courts  of  the  United  States,  the  Circuit  and  District 
Courts  of  the  United  States  exercised  the  jurisdiction  of 
Prize  Courts. 
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On  or  about  the  24th  JpriU  1865,  a  Prize  Commis- 
sioner of  the  United  States  addressed  to  the  Judge  of  the 
District  Court  of  the  United  States  for  the  Eastern  District 
of  Louisiana  a  report  on  the  ship  and  cargo,  stating 
that  in  neither  case  had  the  claimants  availed  themselves 
of  the  orders  allowing  them  to  bond  the  part  of  the  cargo 
daimed  by  them ;  that  the  prize  still  had  all  her  cargo  on 
board  except  the  specie,  and  that  the  part  of  the  cargo 
which  was  assorted  merchandize  was  in  a  most  ruinous 
condition ;  and  submitting  the  propriety  of  ordering  an 
immediate  sale. 

On  the  same  day  the  Prize  Court  made  an  order  that 
fhe  ship  and  cargo  should  be  sold,  and  on  the  25th 
May^  1865,  they  were  sold  and  the  proceeds  paid  into 
Court. 

At  the  time  when  the  question  arose  as  to  giving 
bond  or  bail  in  order  to  prevent  the  sale  of  the  goods 
the  currency  in  use  in  the  United  States  was  a  paper 
currency  consisting  of  paper  dollars,  commonly  called 
greenbacks,  and  the  ship  and  the  goods  on  board  thereof 
were  appraised  in  the  paper  currency,  and  if  bond  or 
bail  had  been  given  in  order  to  prevent  the  sale  it  must 
have  been  given  in  that  currency. 

The  paper  currency  was  subject  to  great  and  sudden 
fluctuations  in  value  in  consequence  of  the  war,  and  was 
then  at  from  250  to  280,  that  is  to  say,  100  dollars 
in  gold  or  goods  of  the  value  of  100  dollars  in  gold 
were  worth  fix>m  250  to  280  dollars  in  the  paper  cur- 
rency. 

If  bond  or  bail  had  been  given  for  the  goods  in  order 
to  prevent  the  sale,  for  every  100  dollars  value  in  gold 
of  the  goods  bond  or  bail  must  have  been  given  for  from 
250  dollars  to  280  dollars  in  the  paper  currency. 

If  bond  or  bail  had  been  given  for  the  goods,  and  if 
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the  ultimate  judgment  of  the  Appeal  Court  had  been  in 
favour  of  the  captors  and  the  bond  or  bail  had  become 
forfeit  and  payable^  then,  if  the  paper  currency  had  naen 
in  value  between  the  time  of  the  giving  the  bond  or  btfl 
and  its  becoming  forfeit,  the  parties  giving  the  bond  or 
bail  would  nevertheless  have  been  obliged  to  discharge 
and  pay  the  same  in  the  amount  for  which  it  had  beea 
originally  given,  so  that,  if  the  paper  currency  had  doiiog 
the  interval  of  time  risen  to  par,  the  parties  giving  bill 
would  have  been  compelled  to  discharge  and  pay  tlie 
same  at  par,  that  is  to  say,  they  must  have  given  from 
250  to  280  dollars  in  the  paper  currency,  which  would 
in  that  case  have  been  equal  in  value  to  from  250  to 
280  dollars  in  gold,  for  every  100  dollars  worth  of  the 
goods;  and,  conversely,  if  the  paper  currency  had  during 
the  interval  of  time  fallen  in  value  they  would  hm 
gained  a  profit  corresponding  to  the  amount  of  the  ML 

Simpson,  a  merchant  at  Manchester,  who  had  cotton 
goods  on  board  The  Dashing  Wave,  which  were  insured 
against  the  perils  of  the  seas,  but  were  warranted  free 
firom  capture  or  seizure  or  the  consequences  of  aoj 
attempt  thereat,  being  advised  from  time  to  time  by 
his  agent  at  Neu)  Orleans  as  to  the  state  of  the  paper 
currency  and  that  bond  or  bail  was  required  to  be  given 
in  that  currency,  decided  to  allow  the  goods  to  be  sold. 

On  the  13th  July,  1865,  upon  receipt  of  intelligence 
of  the  sale  of  the  goods  under  the  decree,  the  assured 
gave  a  fresh  notice  of  abandonment,  which  was  again 
formally  refused,  and  this  action  was  commenced. 

Since  the  commencement  of  this  action  the  appeal 
had  been  heard  and  judgment  pronounced  affirming  the 
judgment  of  the  Prize  Court  (a). 

The  sum  of  1100/.  had  been  paid  into  Court  to  meet 

(«)  See  The  Dashing  Wai%  5  Wallace  170. 
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ie  of  an  average  loss,  including  expenses  under 

Qg  and  labouring  clause. 

Court  was  to  have  power  to  draw  all  inferences 

er  party  was  to  be  at  liberty  to  refer  to  the 
kcts  of  the  Legislature  of  the  United  States  of 
ad  1864. 

defendants  desired  to  be  at  liberty  to  refer  to 
rules  of  the  Supreme  Court  of  the  United  States 
es  of  practice  for  the  Circuit  and  District  Courts 
uity  and  Admiralty  Cases,  but  the  plaintiffs 
d  to  them  as  having  no  application  to  the  case, 
question  was,  whether  the  plaintiffs  were  entitled 
ver  for  a  total  loss  of  the  goods.  If  the  Court 
r  that  opinion,  judgment  was  to  be  entered  for 
intiffs  for  50002^  and  such  interest  thereon  as  the 
should  think  fit,  in  addition  to  the  llOOiL  paid 
ourt.  If  the  Court  were  of  opinion  that  the 
Es  were  not  entitled,  it  was  to  be  referred  to  an 
)  stater  to  ascertain  whether  the  money  paid  into 
was  sufficient  to  cover  the  average  loss  and  ez- 
nnder  the  suing  and  labouring  clause,  and  judg- 
vas  to  be  entered  for  the  plaintiffs  or  for  the 
ints  accordingly. 

case  was  argued  in  the  Queen's  Bench  in  Trinity 
Tune  8, 18699  before  Cockburn  C.  J.,  Blackburn, 
B  and  Lush  JJ.,  by  MelUsh  (  Waikin  Williams 
lim),  for  the  plaintiffs;  Sir  George  Honyman 
lay  and  Cohen  with  him),  for  the  defendants, 
arguments  sufficiently  appear  from  the  judgment 
Court, 
ddition  to  the  cases  referred  to  in  the  judgment 

X.  3  b  b.  &  s. 
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[1S70.]      the  foUowing  were  cited : —  Tkormebf  ▼•  Hebton  (fl),  JPam- 

^fni3Q^M.      tporth  T.  Htf*ie  (6),  Palmer  Y.  Naylor  {e\  Routto  Y.  Giff* 

EsouiK       "9  (^^  Flemimg  amd  aikers,  appt&.  Smith  and  othertt 

respU.  (e\  Btmsom  y.  Chapman  {f).  Moss  y.  Smith  (j) 

aod  Dent  y.  iSjmM  (A)  pL  2. 

CWr.  mfe.vdilL 

Tie  jadgment  of  the  Coart  was  now  deliYered  by 


C4MUMUIT 

(IiBt«d> 


fd^^  BLACKBvmN  J.,  who,  in  stating  the  facts^  read  the  da» 

in  the  policy  "  that  the  acts  of  the  insurer  or  insured  ii 
reooYcring.  saYingor  presenring  the  property  insured  dill 
not  be  considered  a  waiYer  or  acceptance  of  abandon* 
ment,"  and  added:  We  may  obserYC  that  while,  on  tk 
one  hand,  such  acts  do  not  of  themselYes  produce  tff 
such  effect  as  that  suggested  in  this  proYision  (tee^  pff 
Lord  Abinger^  Roux  y.  Sahador,  in  error  (t)  ),  the  pro* 
Yision  itself  does  not,  on  the  other  hand,  prcYcnt  nA 
acts  from  haYing  the  effect  properly  due  to  then  ti 
CYidence  that  the  parties  hsYC  made  their  choice. 

It  is  clear  that  at  the  time  of  the  capture  the  cap 
was,  by  one  of  the  perils  insured  against,  taken  entiidf 
out  of  the  controul  of  the  assured  under  circumstuNfli 
which  rendered  it  doubtful  whether  it  would  ercrk 
restored,  or,  if  restored,  at  what  period.  Under  waA 
circumstances  the  assured  has  a  right  to  elect  whetkff 
he  will  retain  the  property  in  himself  and  treat  the  lo* 
as  a  partial  one,  or  abandon  it  to  the  underwriters  oi 
claim  for  a  total  loss ;  and  he  is  bound  to  make  tW 

(a)  2B.fA,  513.  (b)  18  C.  ^.  M  A  886l 

(c)  10  Exch,  382.  (d)  11  a  B.  176. 

(e)  1  K  L.  a  513.  (/)  2  -tt  L.  C.  OOa 

{g)  0  C.  B.  94.  {h)  Ante,  p.  249. 

(t)  3  Bing,  M  C.  266.  287. 
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election  prompt!  j,  and^  where  it  is  practicabley  to  inform 
the  underwriters  that  he  has  so  made  it.  This  is  very 
dearly  explained  by  Gibbs  C.  J.  in  Gemon  v.  The  Royal 
Exchange  Assurance  (a).  And  the  regular  mode^  ac- 
cording to  mercantile  usage,  of  notifying  such  an 
election  is  by  giving  notice  of  abandonment.  We  need 
not  inquire  in  the  present  case  whether  it  is  the  only 
mode,  or  how  long  the  assured  might  have  waited  after 
liearing  of  the  seizure  of  his  goods  before  determining 
whether  he  would  abandon  or  not,  for  we  think  it  clear, 

a  matter  of  fact,  that  he  did  elect  to  treat  the  seizure 

a  partial  loss,  no  doubt  under  the  expectation  that  his 
goods  would  be  soon  restored  to  him,  and  that  at 
Maiamoras  they  would  be  of  such  a  value  as  to  make  it 
bis  interest  to  keep  them,  coming  on  the  underwriters 
for  compensation  for  the  detention  and  expense  of  get- 
ting back  the  goods,  instead  of  giving  up  the  property 
to  the  underwriters  in  proportion  to  their  insurance, 
and   coming  on   them  for  the  whole  insured  value. 

[After  further  stating  the  facts.]  We  think  that  the 
sale  of  the  goods  which  are  the  subject  of  this  insur- 
ance ootdd  have  been  prevented  by  depositing  the  value 
of  them,  or  giving  bail  for  them  in  the  Prize  Court, 
without  giving  security  for  the  ship  and  the  rest  of  the 
cargo,  but  could  not  have  been  prevented  in  any  other 
way,  and  that  the  underwriters  had  full  opportunity  to 
take  either  of  those  steps  if  they  pleased,  and  that  they 
declined  to  do  so,  and  that  the  assured  also  declined  to 
take  either  of  those  steps. 

The  question  is,  whether  the  plaintiffs  can  recover  as 
for  a  total  loss. 

We  think  that  this  depends  upon  a  question  of  fact, 

(fl)  6  Taunt.  383. 387. 
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namely,  wliether,  under  the  circnmstances,  the  aasared 
ought  to  have  given  bail  to  prevent  the  sale ;  but  before 
discussing  the  evidence  set  out  in  the  case  it  will  be 
convenient  to  consider  how  the  point  arises. 

The  assured  having  elected  to  treat  the  seizure  and 
detention  as  a  partial  and  not  a  total  loss,  and  having 
proceeded  with    the    suit  on  his    own    account,  was 
bound  by  this  election  and  could  not  afterwards  turn 
round  and  treat  the  same  seizure  and  detention  as  s 
total  loss.    As  is  well  pointed  out  in  2  PhilKpi  m 
Instirance,  §  1669,  p.  370,  3rd  ed.,  where  the  cargo  still 
subsists  in  specie,  and  may  be  recovered,  the  questioa 
depending  on  abandonment  is,  '*  which  party  should  be 
at  the  risk  of  the  market  and  the  solvency  of  ageoti^ 
neither  of  which,  independently  of  the  direct  effect  of 
the  perils  insured  against,  concerns  the  insurers.''    To 
allow  the  assured  to  change  his  election  whilst  the 
circumstances  remain  the  same  would  enable  him  to 
treat  the  property  as  his  own  so  long  as  there  was  s 
prospect  of  profit  from  a  rise  in  the  market,  and  as  the 
property  of  the  insurers  so  soon  as  there  was  a  certainty 
of  loss,  which  would  be  inequitable ;  Qui  commodam 
sentit  sentire  debet  et  onus.     But  that  election,  though 
binding  so  long  as  the  circumstances  remain  the  samei 
does  not  prevent  the  assured  fix>m  claiming  for  a  total 
loss  if  a  change  of  circumstances  occurs  which  makes 
the  loss  actually  totaL     In  Boux  v.  Salvador^  in  error  {a)t 
Lord  Abinger  thus  states  the  law,  p.  287:  "If  the 
assured  prefers  the  chance  of  any  advantage  that  may 
result  to  him  beyond  the  value  insured,  he  is  at  liber^ 
to  do  so ;  but  then  he  must  also  abide  the  risk  of  the 
arrival  of  the  thing  insured  in  such  a  state  as  to  entitle 

(a)  3  Bing.  N.  C.  266. 
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him  to  no  more  than  a  partial  Yobs"  Lord  Abinger^ 
speaking  with  reference  to  the  circumstances  of  the 
case  before  him^  in  which  the  question  was,  whether 
the  goods  could  have  reached  their  destination,  uses 
language  not  generally  applicable  although  the  principle 
is  so.  He  then  proceeds,  '^  If,  in  the  event,  the  loss 
should  become  absolute,  the  underwriter  is  not  the  less 
liable  upon  his  contract,  because  the  insured  has  uiied 
his  own  exertions  to  preserve  the  thing  insured  or  has 
postponed  his  claim  till  that  event  of  a  total  loss  has 
become  certain  which  was  uncertain  before." 

In  2  Phillips  on  Insurance^  chap.  17,  sect.  12,  §  1669, 
8rd  ed.,  the  author  collects  the  various  authorities,  Eng^ 
Hah  and  American,  on  this  subject  with  great  learning, 
and  also  treats  the  subject  with  great  force  of  reasoning. 
He  comes  to  the  conclusion,  p.  371,  and,  as  we  think, 
rightly,  that  the  assured,  having  once  by  delay  shewn  that 
he  did  not  mean  to  abandon,  loses  '^  the  right  of  abandon- 
ing on  the  same  state  of  the  facts,  relative  to  the  extent 
and  degree  of  the  operation  and  effects  of  the  perils 
insured  against.''  He  explains  what  he  means  by  this  in 
the  following  paragraphs.  He  expresses  an  opinion  that 
if  an  embargo  or  other  detention  were,  in  the  result,  to 
turn  out  much  longer  than  was  reasonably  anticipated, 
the  assured,  though  he  had,  in  the  first  instance, 
elected  to  treat  the  loss  as  partial,  might,  on  discovering 
this,  treat  it  as  total,  unless  something  had  occurred  in 
the  interval  to  prejudice  the  underwriters  in  consequence 
of  the  delay,  although  the  detention  had  never  changed 
its  nature  and  by  condemnation  or  sale  resulted  in  a 
total  destruction  of  the  thing.  We  are  unwilling  to  say 
that  this  could  never  be  the  case,  but  we  think  it  can 
only  happen  where  it  is  shewn  that  the  delay  occasioned 
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by  the  deteDtion  is  much  greater  than  could  have  reason- 
ably been  anticipated  at  the  time  of  the  election  made ; 
and  we  think  that  in  this  case  the  prolongation  of  tiie 
litigation  by  the  captors  appealing  was  not  more  than 
might  have  been  reasonably  anticipated  when  the  ship 
and  cargo  were  first  libelled.  We  think,  therefore, 
that  the  appeal  on  the  1st  July  did  not  amount  to  such 
a  change  of  facts  as  would  justify  the  assured  in  changing 
their  election,  and  consequently  that  the  assured  oooU 
not,  by  the  notice  of  abandonment  on  the  12th  September, 
1864^  make  the  loss  by  the  seizure  and  detention  a  total 
loss  after  having  elected  to  treat  it  as  partial  only. 

But  we  think  the  sale  by  the  Prize  Court  stands  on  • 
very  different  footing.  If,  notwithstanding  the  inter 
vention  and  opposition  of  the  plaintiffs,  the  Prize  Ckmrt 
in  Ameinca  had  wrongfully  condemned  the  goods  and 
they  had  been  under  the  sentence  sold,  the  case  would 
have  been  identical  with  that  of  Mullett  v.  S/tedden  {a), 
where  the  very  point  decided  was  that  by  the  sale  '^the 
property  itself  was  wholly  lost  to  the  owner,  and  there- 
fore the  necessity  of  any  abandonment  was  altogether 
done  away,''  and  the  principle  is  that  as  stated  hj 
Lord  Abinger  in  the  passage  already  cited  from  tbe 
judgment  in  the  Exchequer  Chamber  in  Roux  v.  Salr 
vador  (6),  that,  inasmuch  as,  in  the  event,  the  loss  had 
turned  out  to  be  absolute,  '^  the  underwriter  is  not  the 
less  liable  upon  his  contract,  because  the  insured  hai 
used  his  own  exertions  to  preserve  the  thing  insured,  or 
has  postponed  his  claim  till  that  event  of  a  total  1m 
has  become  certain  which  was  uncertain  before.'' 

But  in  the  present  case  the  sale  was  not  under  a  coa- 
demnation,  but  because  the  assured  did  not  give  security 

{a)  13  £iM/  aiH.  310.  (A)  3  Binff,  N.  C.  266.  387. 
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to  prevent  the  sale.  The  defendants  had  the  fullest 
notice  of  what  was  about  to  happen  acud  had  ample 
opportunity  to  interfere  and  give  security  so  as  to  pre- 
Tent  the  sale.  But  still,  if  the  assured  by  any  means, 
such  as  he  could  reasonably  be  expected  to  use,  could 
haye  prevented  the  sale,  he  was  bound  to  use  them ;  and 
if  the  sale  was  directly  occasioned  by  his  default,  though 
remotely  by  the  seizure,  he  cannot  recover  against  the 
underwriters  on  account  of  that  sale.  But  the  assured 
was  not  bound  to  use  unreasonable  exertions  in  order  to 
preserve  the  thing  insured ;  and  if  the  giving  of  bail  or 
deposit  of  money  would  have  exposed  him  to  expense 
or  risk  of  expense  beyopd  the  value  of  the  object, 
or,  as  the  same  idea  is  often  expressed,  if  the  steps  neces- 
sary to  prevent  the  sale  were  such  as  a  prudent  uninsured 
owner  would  not  have  adopted,  we  think  he  was  not 
in  default,  and  the  sale  was  then  a  total  loss  occasioned 
by  the  seizure. 

The  question  is  therefore  one  of  fact.  It  appears  that 
the  assured  might  have  prevented  the  sale  by  depositing 
the  full  value  of  the  goods ;  but  we  think  it  can  seldom 
be  reasonable  to  require  an  assured  to  deposit  the/21// 
value  of  the  subject-matter  in  a  foreign  Court  and 
country,  and  consequently  that,  without  reference  to  the 
pecoliarity  arising  from  the  state  of  the  American 
currency,  the  assured  was  not  bound  to  adopt  that  alter- 
native. He  might  have  prevented  the  sale  by  giving 
security,  and  generally  we  think  that  it  would  be  a  rea- 
sonable thing  to  give  security  rather  than  allow  the  goods 
to  be  sold.  But  in  the  present  case,  from  the  peculiarly 
fluctuating  nature  of  the  American  currency  at  the  time, 
those  who  became  sureties  must  have  bound  themselves, 
in  the  event  of  condemnation,  to  pay  the  value  of  the 
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[1870.]  goods  estimated  in  paper  dollars  at  a  time  when  gold  was 

Stbinom  ^^  ^^^  1^0  ^  180  premium,  and  it  was  not  improbable 

Enolish  *^^*  *^®y  might  be  called  upon  to  pay  when  gold  was  at 

and  par,  thus  being  liable  to  pay  fipom  150  to  180  per  cent 

Marine  more  than  the  value  of  the  goods.    No  doubt  it  was  also 

Insoranee 

Compftnv  possible  that,  when  they  were  called  upon  to  pay,  gold 


(limited). 


might  have  been  at  a  still  higher  premium^  so  that  they 
would  have  been  called  on  to  pay  less  than  the  yalue; 
but  we  do  not  think  it  was  reasonable  to  require  the 
assured  to  enter  into  such  a  very  speculative  transaction. 
TVe  find  that  in  fact  an  uninsured  owner  of  part  of  tbe 
cargo,  Simpson,  who  had  nobody's  interest  to  consider 
but  his  own,  did,  after  considering  the  question,  dedine 
either  to  deposit  money  or  to  give  bail  for  his  goodi, 
and  allowed  them  to  be  sold,  which,  though  not  conda- 
sive,  is  strong  evidence  as  to  what  course  a  prudent  mm 
would  take.    It  is  true  that  in  the  event,  which,  sinoe 
the  commencement  of  this  action,  has  happened,  of  the 
judgment  being  affirmed,  it  would  be  quite  immateml 
for  how  much  the  security  was  given ;  but  that  could 
not  be  known  at  the  time  when  the  assured  was  called 
upon  to  determine  whether  he  would  give  security. 

We  come  therefore  to  the  conclusion  of  fact  that  the 
assured  could  not  by  any  means  which  he  could  reason- 
ably be  called  on  to  adopt  have  prevented  the  sale  b^ 
the  American  Prize  Court,  which  at  once  put  an  end  to 
all  possibility  of  having  the  goods  restored  in  specific 
and  consequently  entitled  the  assured  to  come  upon  their 
insurers  for  a  total  loss.  Even  then  the  assured  was  not 
bound  to  do  so.  If  he  had  thought  that  it  was  more  for 
his  interest  to  claim  the  proceeds  of  the  sale  in  the 
hands  of  the  American  Court  as  his  money  and  come  on 
the  underwriters  only  for  the  partial  loss,  he  might  have 


^ 
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done  so.  Bat  it  is  clear,  as  a  matter  of  fact,  that  he 
elected  to  come  upon  the  insurers  for  an  indemnity  for  a 
total  loss,  and  that  by  so  doing  the  insurers,  when  they 
have  indemnified  him,  will  be  entitled  to  be  subrogated 
for  him  and  get  what  they  can  out  of  the  hands  of  the 
Americans  for  their  own  benefit.  See  Randal  v.  Cock- 
ran  (ii),  Mason  v.  Sainsbury  (J),  Yates  v.  Whyte  (c), 
Wright  V.  Morley  (d) ;  also  The  Mercantile  Law  Amend- 
ment Act,  1856,  19  &  20  Vict.  c.  97.  s.  5. 

Whether  this  will  ultimately  turn  out  advantageous  to 
the  underwriters  or  not  is  a  matter  which  concerns  the 
parties  only. 

It  only  remains  to  add  that  the  interest  should  be  at 
the  rate  of  5  per  cent,  from  the  25th  May,  1863,  the 
date  of  the  sale,  to  the  day  on  which  judgment  is 
given. 

Judgment  for  the  plaintifis. 
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.  The  defendants  having  brought  error  upon  this  judg- 
ment, the  case  was  argued  in  Easter  Vacation,  May  14, 
and  Trinity  Vacation,  June  17,  1870. 

Bergamin  {Kemplay  with  him),  for  the  defendants. — 
First.  The  assured  is  bound  to  give  immediate  notice  of 
abandonment  if  he  elects  to  claim  for  a  total  instead 
of  a  partial  loss.  Upon  the  capture  and  the  institution 
of  the  suit  for  the  condemnation  of  the  ship  and  cargo, 
the  assured  had  a  right  either  to  take  upon  himself  the 
eventualities  of  the  litigation  or  to  throw  the  loss  on 
the  underwriters,  and  having  taken  the  former  course  he 


(a)  1  Fez.  98. 

(c)  4  Binsf.  N.  C.  272. 


(b)  3  Douff.  61. 
(d)  11  Tm.  11.22-3. 
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is  concluded  by  Lis  election;    Brawn  v.    The  Bcyal 
Inturance  Company  {Registered)  {a),   Benson  v.  Chap' 
man  (6)  per  Alderson  B.,  deliyering  the  opinion  of  the 
Judges.   No  new  and  unforeseen  peril  arose  to  justify  a 
subsequent  abandonment.     He  could  not  convert  whst 
was  a  partial  loss  into  an  actual  total  loss  by  abandoning 
his  goods  to  be  sold  in  order  to  avoid  the  risk  oft 
fluctuating  currency :  that  risk  not  being  covered  by  the 
policy ;  Rosetto  v.  Gumey  (c),  Philpott  v.  Swann  (d).    11 
a  subsequent  abandonment  was  permissible  by  reason  of 
the  order  for  the  sale  of  the  goods  the  abandonment 
actually  made  was  too  late  and  invalid.     The  Court  of 
Queen's  Bench  erred  in  giving  the  owner  the  electioa 
of  waiting  till  the  goods  were  sold  in  order  to  deteraune 
whether  he  would  claim  the  proceeds  or   for  a  tottl 
loss.     The  authorities  cited  only  shew  that  if  the  unde^ 
writers  paid  they  would  be]  entitled  to  get  the  prooeedf 
by  subrogation,  or  that  the  assured  could  maintain  an 
action  for  the  proceeds,  but  would  be  liable  to  a  daim 
by  the  underwriters  for  money  had  and  received. 

Secondly.    There  never  was  an  actual  total  loss.  Th^ 
sale^of  the  goods  after  a  decree  of  restoration  was  for  th^ 
benefit  of  the  assured,  and  was  not  intended  to  deprive  hin^ 
of  his  goods.  The  sale  was  not  caused  by  a  peril  insured 
against,  but  by  the  perishable  nature  of  the  goods..^ 
[BramweU  B.  If  the  C!ourt  had  ordered  a  sale  of  Uie=^ 
goods  before  judgment,  would  not  that  have  been  a  loss  -^ 
by  capture?]    In  Mullett  v.  Shedden  {e)  the  goods  were   '■ 
sold  for  the  benefit  of  the  captors ;  here  they  were  add 
for  the  benefit  of  the  owner.  The  goods  were  in  custodiS  ^ 


(a)  lE,fE.  863.  (*)  2  K  L,  C.  696.  721. 

(c)  II  C.B,  176.  190.  (d)  UC.  B.  N,  S,  270.  280-1. 

(e)  m  East  30i. 
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and  the  Prize  Court  was  the  legal  ageut  of  the 
owner  for  the  sale^  he  having  voluntarily  claimed  the 
goods  on  his  own  account  knowing  that  they  would  be 
add  if  perishable.  [Kelly  C.  B.  Until  the  suit  was 
ended  it  could  not  be  known  for  whose  benefit  the  sale 
was.]  If  the  sale  was  made  for  the  benefit  of  the  owner 
it  was  not  a  loss  by  capture.  Further^  when  the  sale  is  not 
rendered  necessary  by  the  perils  insured  against^  aban- 
donment is  necessary  to  entitle  the  party  to  claim  as 
for  a  total  loss ;  Roux  v.  Salvador,  in  error  (a). 

The  not  giving  a  bond  was  default  on  the  part  of  the 
owner  of  the  goods ;  and  so  the  loss  happened  owing  to 
this  default  and  not  by  the  capture.  The  sale  might 
have  been  prevented  if  the  owner  had  used  such  proper 
and  reasonable  means  as  was  in  his  power  and  as  he 
was  bound  to  use.  If  he  had  no  means  of  giviug 
security  he  ought  not  to  have  taken  upon  himself  the 
litigation.  It  was  not  necessary  to  give  a  bond  to  pre- 
vent a  sale,  but  only  in  order  to  get  back  the  goods. 
To  prevent  a  sale  it  was  only  necessary  to  shew  that  the 
goods  were  not  perishable.  [He  referred  to  the  Acts  of 
Congress  as  to  the  mode  in  which  captured  property  is 
to  be  dealt  with  by  Prize  Courts.]  The  Court  will  infer 
that  the  owner  of  the  goods  assented  to  the  sale;  for  the 
roles  of  the  Prize  Courts  in  the  United  States  entitle  the 
owner  to  thirty  days  notice  before  an  order  for  sale  is 
made ;  and  he  does  not  appear  to  have  opposed  the  order. 
[He  referred  to  Sion/^s  Notes  on  the  Principles  and  Jhrac- 
tiee  of  Prize  Courts,  edited  by  Bratt,  pp.  22,  86-88,  Mar^ 
riotfs  Formulary  of  Instruments  in  the  Admiralty  Prize 
Courts,  Commission  of  Delivery,  ff.22i!.226,note,  Com- 
mission  of  Appraisement  and  Sale,  pp.  237, 238,  observing 

(a)  3  Bin^,  K  C.  209. 


785 


[1870.] 
Strihgvb 

T. 

£sau8H 

and 

SoomsH 

Manne 

Insurance 

Company 

(limited). 


(Xonted). 


786  [exch.  ch.  trinity  vacation. 

[lS7a]      ^^^  ^^  Tvies  of  Prixe  Coarts  in  the  United  States  and 
in  Enghmd  are  the  same,  and  that  Story's  work,  which 

^ was  prindpaUy  oonstmcted  firom  the  decirions  of  Lord 

Stowdl  and  firom  Sir  Jawnet  Manioifs  Fmrmmhay,  had 
been  selected  by  the  BriiiA  Goremment  for  the  ok 
of  its  naval  officers  as  the  best  code  of  instruction  in 
the  Prize  Law;  per  Lord  Katgedown  in  Sorensen  t.  The 
Qmeem  (a).]     [Bramtwell  B.    Suppose  the  owner  of  tiie 
goods  does  not  appear,  the  Court  would  act  on  tiie 
report  of  its  own  officer,  and  would  not  order  a  sale  of 
the  goods  unless  they  were  perishable.]     Etcu  in  iliit 
case  the  sale  would  not  be  a  loss  from  the  capture.  [Bram- 
wen  B.   If  the  goods  become  deteriorated  by  some  new 
accident  since  the  capture,  that  is  not  a  loss  firom  the 
capture.  Smiih  J.  Nor  if  they  become  so  owing  to  dehj 
by  reason  of  bad  weather.]  Nor  if  they  are  lost  by  bargliiy 
without  negligence  in  the  captor;  The  Maria  and  Fm 
Johanna  (6).     [He  also  cited  Montt^a  v.  The  Lanbn^ 
AMtwrante  Campanf  (e),  Lozano  v.  Janson  (</),  lomdei  v« 
T%e  Umwereal  Marine  Insurance  Company  {e\  iToss  ^* 
Smith  if),  Taylor  y.  Dunbar  (;).]  [BramweU  B.  But  ber« 
the  goods  may  have  become  perishable  as  a  result  of  tl^^ 
capture.]     The  case  does  not  so  find.      The  owner  b^^^ 
no  right  to  throw  on  the  underwriters  the  burden  ^^ 
furnishing  security  for  the  release  of  the  goods  afi^^ 
reserring  to  himself  the  benefit  of  the  market  by  el 
ing  to  treat  the  loss  as  partial 

Thirdly.    The  Court  will  infer  that  a  prudent  uni 
sured  owner  would  ha?e  furnished  security  by  bond 

(a)  11  Moo,  P.  C.  119.  145.  (b)  4  C.  Rob.  ^^ 

(c)  6  Exek.  451.  {d)2E.4'E,  160. 

(f)  14  C.  B.  K.  &  250.  (f)9  C.  B.  94. 

(p)  38  X.  /.  C.  P,  178;  L.  i?.  4  C.  P.  206. 
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deposit  for  the  release  of  the  goods.  And  the  owner  is 
estopped  as  against  the  underwriters  from  saying  that 
it  would  have  been  an  imprudent  thing  to  have  done 
so  because  for  a  whole  year  he  pressed  upon  the  under- 
writers to  give  security.  [Bramwell  B.  All  the  circum- 
stances were  known  to  the  underwriters  as  much  as  to 
the  owner.]  If  it  be  considered  that  it  was  prudent  not 
to  gi?e  security,  the  loss  occurred  through  the  prudent 
caution  of  the  owner  and  not  by  reason  of  the  perils 
insured  against;  Hosetto  v.  Gumey  {a\  Philpott  v. 
Swann  (b). 
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Mellish  {Watkin  Williams  and  Cofien  with  him)^  for 

the  plaintiffs.— First.  If  the  goods  insured  are  taken  out 

of  the  possession  of  the  owner  by  one  of  the  perils 

insured  against  and  never  get  back  to  him,  that  is  a 

total  loss  by  relation  back  to  the  peril.    The  distinction 

18  between  the  case  of  the  ship  or  goods  being  taken  out 

of  the  possession  of  the  owner  altogether  and  the  case 

o^the  ship  or  goods  remaining  in  specie,  as  in  Benson  v. 

Giopman  (a),  where  the  master  elected  to  repair  the 

'^Up.     It  is  not  so  much  that  the  owner  does  not  elect 

^  'tcreat  the  loss  as  total ;  but  that  it  is  not  in  fact  a  total 

«     Here,  until  condemnation  of  the  goods  or  sale, 

was  a  spes  recuperandi,  and  therefore  until  that 

it  the  owner  could  not  recover  as  for  a  total  loss 

LOut  giving  notice  of  abandonment.     And  though  on 

capture  he  did  not  give  notice  of  abandonment, 

^^  facts  might  subsequently  occur  which  would  en- 

^^^  him  to  give  notice  of  abandonment,  and  it  might 

^^X  be  contended  that  in  the  present  case  the  owner 

^^'^xld  have  been  justified  by  the  prolongation  of  the 

Ca)  11  a  B.  1  6.  190.  {h)  11  C.  i?.  jy.  8,  270.  280-1. 

(c)  2  H.  L.  C.  096. 
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litigation   in   giving  notice  of   abandonment;    though 
the  Court  of  Queen's  Bench  thought  otherwise.    [He 
referred  to  the  judgment  of  the  Court,  p.  779,  dtmg 
2  Phillips  on  Insurance,  c.  17,  8.  12,  §  1669,  8rd  ed.] 
But  here  the  sale  nnder  the  order  of  the  Prise  Court 
made  the  arrival  of  the  goods  at  the  port  of  destination 
impossible,  and,  the  possession  and  property  in  the  goodi 
being  taken  out  of  the  owner,  the  constructive  kv 
became  an  actual  total  loss;   MvUett  v.   Shedden  (s]l 
And  therefore  there  was  no  necessity  for  a  notice  of 
abandonment;  Roux  v.  Salvador,  in  error (b)    perLori 
Abinger,  Rosetto  v.  Gumey  (c),  followed  by  FamworA 
V.  Hyde  (d),  though  in  the  latter  case  the  decision  wn 
reversed  on  a  different  ground  (e).]     [Martin  B.  died 
Grainger  v.  Martin,  in  error  (/).]     In  that  case  it  wii 
held  by  the  majority  of  the  Court  that  there  was  no 
constructive  total  loss ;  and  that  the  notice  of  abandon- 
ment was  not  in  time.     But  a  total  loss  by  ciqytaie  ii 
construed  to  be  a  permanent  total  loss  unless  someUung 
afterwards  occurs  by  which  the  assured  either  has  ibe 
possession  restored,  or  has  the  means  of  obtaining  lei- 
toration ;    Dean    v.   Hornby  (y)   per    Lord    CamjAA' 
[Cleasby  B.     Does  not  Mitchell  v.  Edie  (A),  thoiig>^ 
the  facts  of  the  case  are  not  very  clear,  conflict  wi^ 
your  proposition  ?]     In  Mitchell  v.  JEdie  (A)  the  sbif 
was  set  at  liberty  by  the  captors,  and  therefore  the^ 
was  no  total  loss ;   Cruden,  who  sold  the  ship,  was  pa^ 
owner  and  sold  it  as  agent  of  the  assured.     In  Det^ 
V.  Hornby  notice  of  abandonment  was  given  in  tim^ 
but  that  makes  no  difference  in  the  proposition ;  Loxam^ 

(a)  13  East  304.  {h)  3  Bing,  N.  C.  286. 287. 

(c)  11  a  ^.  176.  {d)  18  C.  B.  N,  8. 836. 

(«)  36  L.  J.  a  P.  33;  L,  R.  2  C.  P.  204. 
(0 4  A  #  -S.  0.  (ff)ZE.^B,  180. 190. 

(A)  1  T.  R.  608. 
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▼.  Janson  (a),  which  recognized  the  rule  laid  down  by 
Bayley  J.  in  Holdsworth  t.  Wise  (6).  Suppose  a  ship 
captured  by  pirates,  and  the  owner,  though  he  hears 
that  a  Queen's  ship  is  in  pursuit,  gives  notice  of  aban- 
donment, that  is  a  loss  by  piracy*  [He  cited  Palmer 
▼•  Naylor,  in  error  (c).] 

Secondly.  The  suit  in  the  Prize  Court  was  a  hostile 
proceeding  from  the  institution  of  it  to  the  sale ;  and 
the  Prize  Court  was  the  agent  of  the  enemy  for  the 
sale.  The  suit  was  in  consequence  of  the  capture ;  and 
the  sale  under  the  order  of  the  Court,  whether  on  the 
ground  that  the  goods  were  perishing  or  on  account  of 
the  expected  prolongation  of  the  suit,  flowed  from  the 
capture.  Therefore  the  sale  is  a  total  loss  by  capture. 
[He  cited  Dent  v.  Smith  (d)  pL  2.] 

Thirdly.  The  owner  was  not  reasonably  bound  to 
give  security  so  as  to  reduce  the  loss  from  a  total  to  a 
partial  loss.  The  case  states  that  another  uninsured 
owner  of  goods  on  board  the  ship  decided  not  to  give 
security  in  order  to  get  possession  of  them.  [Martin  B. 
What  course  a  prudent  uninsured  owner  would  have 
taken  ought  to  have  been  found  as  a  fact.  Kelly  C.  B. 
This  Court  would  hardly  reverse  the  judgment  of  the 
Court  below  on  the  ground  that  they  came  to  a  difibrent 
conclusion  on  such  a  question  of  fact  (e).] 
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Benjamin^  in  reply. — Where  the  original  loss  is  not 
in  its  nature  total,  but  becomes  total  by  a  subsequent 
event,  notice  of  abandonment  is  necessary.  [Smith  J. 
If  the  loss  may  be  treated  either  as  total  or  partial  at 
the  election  of  the  assured,  he  must  give  notice  of  aban- 


(tf)  2E.^E.  160. 177-6.  (4)  7  JB,  f  a  794.  799. 

(e)  10  Exek.  382.  389-380.  (d)  Ante,  p.  249. 

(e)  See  Orainger  ▼.  MarUn^  m  error^  AB.^S,  9. 12.  13. 
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donment  in  order  to  make  it  total.]     In  Livie  v.  Janr 
son  {a),  where  a  ship  and  goods  were  damaged  by  the 
perils  of  the  seas,  and  were  afterwards  seized  by  the 
American  government  and  condemned,  it  was  held  to 
be  a  total  loss  by  the  sentence  of  condemnation  and  not 
by  the  perils  of  the  seas,  and  therefore  the  insuren 
were  not  liable.   In  Jhinno  v.  Edwards  {b)  and  GoULmd 
V.  Gillies  {c\  where  goods  were  seized,  confiscated  and 
sold,  and  half  the  proceeds  of  the  sale  were  restored, 
it  was  held  that  in  order  to  make  it  a  total  loss  there 
onght  to  have  been  an  abandonment.      [Martin  E  ' 
Suppose  a  privateer  at  the  mouth  of  the  Thatnes  seises 
goods  on  board  a  ship  and  the  owner  refuses  to  abandon 
them,  and  the  privateer  sells  them  in  market  overt  at 
Margate,^   The  piracy  itself  was  a  total  loss.  [Martm  & 
According  to  a  conventional  meaning  of  the  term.]    b 
cases  of  detention  the  principle  is  different.    Captme 
has  two  meanings,  manual  prehension  and  detentio& 
followed  by  condemnation.     [Brett  J.  In  both  the  cases 
last  referred  to  the  salvage  had  come  into  the  hands  of 
the  insured,  and  he  could  not  claim  for  a  total  loss.  3 
There  must  be  an  abandonment  of  the  salvage  to  mak^ 
the  loss  total.     [He  also  cited  Thomehf  v.  Hebsom  (/^ 
per  Abbott  C  J.] 


Kellt  C.  B.  The  circumstances  of  this  case  are  o0 
an  unusual  character,  and  it  is  satisfactory  to  the  Coor^ 
to  have  received  from  Mr.  Benjamin,  both  in  arguments 
and  by  reference  to  authorities,  all  the  assistance  whidt^ 
was  capable  of  being  afforded  to  the  case  for  the^ 
defendants.     [His  Lordship  stated  the  facts.] 

Upon  the  capture  of  the  ship  it  was  competent  to  tbe^ 


(a)  12  East  648. 
(c)  4  Taunt.  803. 


(6)  12  £^488. 
(di2B.fA.  51a.  517-8. 


XXXin.   VICTORIA.] 


791 


owner  of  the  goods,  if  he  had  thought  fit  so  to  elect,  to 
treat  it  as  a  case  of  total  loss,  but  then  he  must  have 
given  notice  of  abandonment  to  the  insurers,  which  he 
did  not  do.  Taking  the  chance  of  recovering  the  goods, 
which  he  no  doubt  thought  would  meet  with  a  profitable 
and  advantageous  market,  if  he  should  recover  posses- 
sion of  them  and  could  convey  them  to  Matamoras,  he, 
by  himself  or  by  his  ageut,  followed  them  to  New 
Orleans^  where  they  had  previously  arrived  in  the  ship, 
and  where  a  suit  was  instituted  to  declare  the  goods 
lawful  prize  as  being  contraband  of  war. 

The  suit  continued  for  a  considerable  time,  and  it 

appears  to  have  been  the  opinion  of  the  Court   of 

Queen's  Bench  that  the  continuance  of  the  suit  by 

appeal  from  Jufy,  1864,   to  April,  1865,  did  not  so 

alter  the  circumstances  of  the  case  and  the  condition 

of  the  assured  in  respect  of  his  portion  of  the  cargo  as 

to  entitle  him  to  elect  at  that  late  period  to  abandon 

tlie  goods   as  in  the  case  of  a  total   loss.     It  is  not 

necessary  to   say  whether  I  agree  with  the  Court  of 

Queen's   Bench   upon   this  point,  but  I   doubt  much 

'•"fcether  the  appeal,  which  protracted  the  suit  xxntU.  April, 

J  863,  would  not  of  itself  have  constituted  such  a  change 

'^  t^e  circumstances  affecting  the  risk  and  the  condition 

^'     t^}ie  assured  as  to  have  entitled  him  then  to  have 

tted  it  as  a  case  of  total  loss  and  to  have  abandoned 

Soods  to  the  underwriters. 

-A^fterwards,  circumstances  occurred  which  led  to  a 

*^C5^-^e  for  a  sale  of  the  goods,  and  to  an  actual  sale 

^^icsh  took  place  on  the  25th  Mai/,  1865.     And  there 

^■^^^ot  be  any  doubt,  though  the  special  case  does  not  so 

^^l^K'essly  find,  that  owing  to  the  great  lapse  of  time  the 

KOocJs  had  become  deteriorated  anc^  considerably  dimi- 
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[EXCH.  Ce.  TEINF] 
Dished  in  value.  At  that  tiio 
might  have  obtained  possess 
them  to  be  conveyed  to  Mat 
given  the  reqnisite  security  i 
practice  of  the  Courts  in  Ama 

First,  then,  we  have  to  cons 
imposed  upon  the  owner  of 
secnrity  and  so  possess  bimseli 
prevent  the  sale  under  the  dec 

If  the  question  were,  whethi 
means  to  give  that  security,  it 
hint  to  prove  that  he  had  ni 
that  on  various  occasions  he 
possessing  himself  of  the  goo 
ding  long  period  he  never  ofTc 
secnrity.  And  it  is  impossible 
the  ofBcer  of  the  Court  in  tb 
circumstances  and  condition  i 
cargo  which  led  to  the  decre 
that,  whatever  may  have  been 
the  gold  which  was  included  i 
to  the  portion  of  the  cargo 
interested,  not  only  was  the  d 
his  assent,  but  the  reason  and 
have  been  the  perishable  nati 
to  their  destruction. 

Then  the  question  arises,  w 
owner  of  these  goods  have  ad( 
the  required  security  and  so 
the  first  place,  such  was  the  st 
United  States  at  this  time,  g 
of  150  to  180  per  cent.,  and  I 
country  consisting  chiefly  of  gr< 
sum,  which  might  eventually  t 
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actufd  snm  of  money^  for  which  the  owner  was  required 
to  give  security  as  being  the  estimated  valae  of  the 
goods,  was  so  large  that  no  prudent  man  would  give  it. 
Also,  if  the  goods  had  so  far  deteriorated  as  to  justify 
the  report  on  which  the  decree  of  sale  was  made,  it 
would  ha?e  been  extremely  imprudent  in  the  owner, 
in  order  to  obtain  possession  of  them  in  their  dete- 
riorated  condition,  to  give  security  to  a  substantial 
amount.     Taking  therefore  these  circumstances  into 
oonsideration,  together  with  the  fact  that  Simpson^  who 
had  goods  on  board  this  vessel  uninsured  against  cap- 
tare,  abstained  from  giving  security  to  prevent  their  sale, 
the  Court  of  Queen's  Bench  were  not  only  justified  in 
coming  to  the  conclusion  that  no  prudent  uninsured 
owner  of  these  goods  would  have  given  the  required 
security,  but  could  not  reasonably  have  come  to  any 
other. 

We  have  next  to  consider  whether  the  sale  under  the 

decree,  being  without  default  on  the  part  of  the  owner 

of  the  goods,  justified  him  in  then  treating  the  case  as 

one  of  total  loss  upon  the  goods.     I  am  of  opinion  that 

the  decree  for  sale  and  the  sale  under  it,  which  took 

Ae  goods  out  of  the  possession  of  the  owner  and  took 

*way  from  him  for  ever  the  power  of  repossessing 

I^aiaelf  of  them,  entitled  him  so  to  treat  it.    The  loss 

^'^^^Be  out  of  the  original  capture,  which  of  itself  might 

■^^^    been  treated  as  a  total  loss,  not  indeed  directly, 

"^^  ^lirough  a  consecutive  series  of  acts,  viz.,  the  insti- 

^tioxi  of  the  suit,  the  continuance  of  it,  and  the  circum- 

"^^^ces  in  relation  to  it  at  the  time  when  the  Court 

F^Uonnced  the  decree ;  and  this  decree  was  the  com- 

P*®tton,  if  I  may  use  the  expression,  of  the  total  loss 

^^'^^nating  in  the  capture  of  the  ship  and  goods. 

3  F  2 
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[exch.  ch.  trinity  vacation. 

It  is  unnecessary  to  determine  whether  a  notice  d 
abandonment  should  have  been  given  when  the  goodi 
had  been   actually  sold   and    never   could   have  been 
brought  again  into  the  possession  or  under  the  controal 
of  the  owner^  or  whether  that  event  did  not  in  itidf 
amount  to  a  completion  or  perfecting  of  the  total  kw 
of  the  goods.     If  notice  were  necessary,  it  appears  to 
have  been  given  within  a  reasonable  time,  for,  thedecftt 
having  been  made  in  April  and  the  sale  having  takes 
place  in  May,  the  plaintiffs,  who  had  effected  the  is* 
surance  for  the  benefit  of  the  owner  of  the  goods,  iH 
in  July,  as  soon  as  they  received  intelligence  of  the  vi^ 
give  notice  of  it  and  of  the  abandonment  of  the  ffxk 
to  the  defendants,  the  underwriters. 


Martin  B.     I  am  also  of  opinion  that  the  judgoeit 
of  the  Court  of  Queen's  Bench  should  be  affirmed. 

The  first  question  is,  what  was  the  consequence  rf 
seizing  the  ship  and  cargo  and  carrying  them  into  i^ 
Orleans,  The  object  of  insurance  being  that  the  goodi 
should  arrive  in  the  possession  of  the  assured  at  the 
port  of  destination,  when  they  were  taken  by  any  of 
tlic  means  mentioned  in  the  policy,  by  a  power  hostile 
to  the  owner,  he  would  have  a  right  to  abandon  them* 
and  accordingly,  upon  the  capture,  the  owner  of  these 
goods  had  a  right  to  declare  his  wish  that  they  shonU 
be  considered  as  lost  to  him  and  that  the  0Dcle^ 
writers  should  be  responsible  to  him  for  the  agree! 
value  on  the  policy.  But  it  was  competent  to  him  not 
to  take  that  course,  because,  assuming  the  goods  welt 
insured  under  their  value,  it  might  be  more  for  his  in* 
terest  to  retain  his  ownership  in  them  with  the  expecti- 
tion  of  having  them  returned  to  him  in  a  short  tiiDC 
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and  of  being  able  to  take  them  to  the  port  of  destination 
and  there  sell  them.  I  assume  that  if  he  had  been  at 
once  applied  to  by  the  underwriters  to  abandon  the 
goods  he  would  ha?e  declared  that  he  would  not  abandon 
them,  and  therefore,  at  this  time  there  was  no  right  to 
recover  as  for  what  is  called  a  "  total  loss.''  It  is  an 
unfortunate  term,  being  used  in  two  senses ;  first,  where 
goods  go  to  the  bottom  of  the  sea  or  are  burnt  or  other- 
wise utterly  destroyed ;  secondly,  where  the  owner  of 
the  goods  is  wholly  deprived  of  them  in  one  of  the  ways 
.mentioned  in  the  policy. 

[After  stating  the  facts  subsequent  to  the  capture.] 
In  my  opinion,  when  the  sale  of  the  goods  under  the 
decree  of  the  Court  took  place,  the  owner  was  wholly 
deprived  of  them  for  the  purpose  of  the  adventure,  and 
after  that  a  notice  of  abandonment  was  irrelevant.  He 
was  therefore  entitled  to  the  full  amount  of  his  insurance 
under  the  valued  policy,  the  underwriter  being  entitled 
to  the  proceeds  of  the  goods.  Before  an  underwriter 
can  maintain  an  action  for  money  had  and  received  to 
recover  the  proceeds  there  must  be  an  intimation  from 
the  owner  of  the  goods  that  he  desires  to  part  with  his 
interest  in  them  and  transfer  it  to  the  underwriter. 
Bat  that  is  on  the  ground  that  wager  policies  are  pro- 
hibited by  law. 

Then  it  is  said  that  there  was  negligence  on  the  part 
of  the  assured  in  not  giving  bail.  It  appears  that  the 
goods  would  have  been  restored  to  the  owner  upon  his 
giving  bail  for  the  amount ;  and  that  must  be  so  in 
every  case  where  goods  are  under  the  controul  of  a 
Prize  Court,  the  object  being  to  secure  to  the  captors 
the  value  of  them.  But  the  assured  thought  that  the 
underwriters  should  take  a  part  of  the  trouble  and  ex- 
pense of  procuring  bail.     If  it  was  meant  to  be  con- 
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tended  that  by  reason  of  negligence  on  the  part  of  the 
owner  bail  was  not  given,  and  that  the  loss  was  conse- 
quent thereon^  the  facts  should  have  been  much  more 
distinctly  stated.    Mr.  Benjamin  cited  Thomely  v.  Hdh 
son  (a),  but  it  is  not  an  authority  bearing  upon  this  point 
In  that  case^  the  ship  having  been  deserted  by  the  crew 
and  taken  possession  of  by  salvors  and  carried  into  a 
port  in  Rhode  Island,  proceedings  were  taken  in  the  Court 
of  Admiralty  there^  which  decreed  that  the  ship  should 
be  sold  to  pay  the  salvors.   The  Court  of  Queen's  Bendi 
held  that  there  was  no  total  loss  by  a  peril  insured 
against  until  the  sale  under  the  order  of  the  Court  of 
Admiralty,  and  the  sale  did  not  appear  to  have  bees 
necessary  and  did  not  affect  the  underwriters ;  and  the 
Judges  pointed  out  that  to  hold  that  to  be  a  total  Io« 
would  be  to  hold  that  which  was  really  only  a  partiil 
loss  to  be  a  total  loss  because  the  assured  did  not  tike 
the  steps  which  they  ought  to  have  taken  with  r^ard  to 
the  sale. 


Channell  B.  My  judgment  is  founded  upon  the 
ground  that  the  sale  of  the  cargo  by  order  of  the 
American  Prize  Court  gave  the  plaintiffs  the  right  to 
maintain  an  action  on  the  policy  for  a  total  loss.  On 
one  point  decided  in  the  Queen's  Bench  we  are  not 
agreed,  but  their  judgment  is  right. 

Keating,  Smtth  and  Brett  JJ.  and  Cleasbt  & 
concurred. 

Judgment  affirmed. 

(a)  2  5.  #  ^.  513. 


END    OF   TRINITY   VACATION. 
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CASES  1869. 


ARGUED   AND   DETERMINED 


IH 


HE   QUEEN'S  BENCH, 


IN 


MICHAELMAS   TEEM, 


XXXIII.  VICTORU. 


le  Judges  who  usually  sat  in  Banc  in  this 

Term  were : 


COCKBURN  C.  J. 

Mellor  J. 


Lush  J. 
Hannen  J. 


'OCKEB,    appellant,    Cardwell,    and    others,     wednesd^, 

respondents.  

Nuisances 

fpon  a  complaint  by  an  inhabitant  under  stat.  23  &  24  Vict.  c.  77.  ^*^^1q'^w  ' 
a,  in  pursuance  of  The  Nuisances  Removal  Act,  1855,  18  &  19  Vict.       Si       i  o 

21.  s.  12.,  it  is  not  necessary  that  he  should  serve  a  notice  on  the  o*ii.aI'vi 
Km  by  whose  acts  the  nuisance  arises,  as  is  required  by  The  Sanitaiy       ,yC      i  q 

,  1866^  29  &  30  Vict,  c.  90.  s.  21.,  where  proceedings  are  taken  by  ^^'*'f'rf\ 

nni^nce  authority.  ^  S^fS^ 

Notice. 

*^ASE  stated  by  two  justices  of  the  West  Biding  of 
Yorkshire,  under  stat  20  &  21  Vict.  c.  43. 
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1869.  ^he  respondents  were  summoned  before  two  justioet 

Cocimi      ^^  *^  information  by  the  appellant,  laid  under  stat  28 
Card  WELL.    ^  ^  ^^^'  ^'  ^^^  '•  13->  charging  them  with  haiing 
committed  a  nuisance  by  allowing  a  chimney  at  tbdr 
mill  at  Savile  Taum,  near  Dewsbuiy,  to  send  forth  blad 
smoke  in  such  quantity  as  to  be  a  nuisance.  The  appd- 
lant  was  an  inhabitant  of  the  parish  or  place  in  whick 
the  nuisance  complained  of  arose.     A  notice  had  beeB 
served  on  the  respondents  by  the  smoke  inspector  fat 
the  Dewsbury  Union  District,  appointed  by  the  Weit 
Biding  Association  for  the  suppression  of  the  smoke 
nuisance,  which  notice,   it   was  admitted,  was  vasi' 
ficient;   and  the  justices  were  of  opinion   that  upoa 
this  information   a  notice   was   required  to  be  gm 
as  under  stat.  29  &  30  Vict  c.  90.  «.  21.  on  an  io- 
formation  by  the   nuisance  authority  or  chief  officer 
of  police. 

The  question  was,  whether  the  justices  were  right. 

Jelf,  for  the  appellant. — By  The  Nuisances  Remonl 
Act  for  England,  1855,  18  &  19  Vict.  c.  121.  1. 12^ 
the  local  authority  shall  cause  complaint  to  be  made  of 
any  nuisance  before  a  justice  of  the  peace,  and  theI^ 
upon  a  summons  shall  issue  requiring  the  person  bj 
whose  act  it  arises  to  appear  before  two  justices,  who 
shall  inquire  into  the  complaint,  and,  if  the  nuisance 
exist,  make  an  order  for  the  abatement  of  it.  By  He 
Nuisances  Bemoval  Act,  1860,  23  &  24  Vict.  c.  77.  a.  IS. 
upon  complaint  before  a  justice  by  any  inhabitant  of 
the  existence  of  any  nuisance  on  any  private  prem^ 
the  justice  shall  issue  a  summons  requiring  the  penon 
by  whose  act  the  nuisance  arises  to  appear  before  two 
justices,  who  shall  proceed  to  inquire  into  the  complaint 
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and  act  in  relation  thereto  '^  as  in  cases  where  complaint        1869. 

is  made  by  a  local  authority  under**  stat.  18  &  19       cookbr 

Viet.  c.  121.  s.  12.,  "and  as  if  the  person  making  the     cardwkll. 

complaint  were  such  local  authority/*   By  The  Sanitary 

Act,  1866,  29  &  30  Vict.  c.  90.  s.  14,  Part  ii.  of  the 

Act  (sects.  14^84  inclusive),  shall  be  construed  as  one 

with  stats.  18  &  19  Vict.  c.  121.  and  23  &  24  Vict.  c.  77. ; 

and   by  sect.  21    *'  The  nuisance   authority  or  chief 

officer  of  police  shall,  previous  to  taking  proceedings 

before  a  justice  under"  stat.  18  &  19  Vict.  c.  121.  s.  12., 

"  serve  a  notice  on  the  person  by  whose  act,  default,  or 

sufferance  the  nuisance  arises  or  continues,  or,  if  such 

person  cannot  be  found  or  ascertained,  on  the  owner  or 

occupier  of  the  premises  on  which  the  nuisance  arises, 

to  abate  the  same,  and  for  that  purpose  to  execute  such 

works  and  to  do  all  such  things  as  may  be  necessary 

within  a  time  to  be  specified  in  the  notice.*' 

.  The  third  Act  deals  only  with  the  duty  and  powers  of 
the  nuisance  authority,  which,  by  sect.  15,  means  any 
authority  empowered  to  execute  the  Nuisances  Removal 
Acte.  By  stat.  18  &  19  Vict.  c.  121.  s.  11.  the  local 
authority  have  power  of  entry  on  private  premises  under 
certain  conditions  to  ground  proceedings  under  sect  12. 
But  no  such  power  is  given  to  a  private  individual.  Stat. 
29  &  30  Fict.  c.  90.  s.  21.  does  not  mention  a  complaint 
by  an  individual;  it  was  intended  that  he  might  go 
at  once  before  a  justice  and  claim  that  the  nuisance 
should  be  abated.  IHannen  J.  Stat.  23  &  24  Vict.  c.  77. 
f.  13.  contains  a  proviso  that  the  costs  shall  be  in  the 
discretion  of  the  justices  before  whom  the  summons  is 
heard,  so  that  they  may  order  them  to  be  paid  by  the 
applicant  if  they  think  the  proceeding  vexatious.] 
The  respondents  did  not  appear. 


Caxdwelu 
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1869.  CocKBURN  C.  J.     The  construction  contended  for  by 

Q^^^^      the  appellant  is  right    At  the  same  time  this  seems  to 
me  one  of  the  most  remarkable  of  the  instances  of  legis- 
lative incuria  which  too  frequently  present  themsdves. 
The  first  statute  gives  power  to  the  local  authority  to 
put  the  law  in  motion  against  the  person  by  whose  act 
or  default  the  nuisance  arises^  but  makes  no  provision 
as  to  notice  to  that  person.     The  second  statute  gifei 
jurisdiction  to  justices  to  inquire  on  the  complaint  of  a 
private  individual    And  in  that  also  there  is  no  other 
provision  for  notice  than  a  summons  to  appear  befist 
the  justices.     The  third  statute  requires,  by  sect.  21, 
that  before  the  nuisance  authority  or  chief  officer  of 
police  applies  for  a  summons  to  enforce  the  Act  thej 
shall  give  notice  to  the  person  about  to  be  proceeded 
against     When  such  notice  is  required  to  be  given  bjr 
the  nuisance  authority,  to  whom,  as  being  a  public  body, 
the  Legislature  would  give  credit  for  not  acting  without 
consideration  for  the  interests  of  persons  concerned,  a 
fortiori  the  requirement  of  a  notice  might  be  expected  for 
the  protection  of  the  party  about  to  be  proceeded  against 
by  a  private  individual  who  is  not  competent  to  form 
an  equally  correct  judgment  and  might  be  actuated  bj 
indirect  motives.     But  the  framer  of  the  third  atatote 
forgot  that  in  the  intermediate  statute  power  waa  given 
to  an  inhabitant  to  initiate  proceedings,  to  be  exercised 
in  the  same  way  as  the  power  given  by  the  first  atatate 
to  the  local  authority.     These  statutes  however  are  to 
be  read  as  one ;    and,  stat.  29  &  30  Vict.  c.90.s.  21* 
being  silent  as  to  the  case  of  a  private  individual,  it  is 
clear  that  neither  by  express  enactment  nor  by  reference 
is  a  requirement  of  notice  imported  into  stat.  18  ft  1^ 

■ 

Vict.  c.  121.  8.  12.,  when  the  complaint  is  made  bran 
inhabitant. 


"^ 
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Blackburn  J.  About  twenty  years  ago  the  practice  1869. 
of  incorporating  one  or  more  Acts  of  Parliament  toge-  Cookee 
ther,  so  as  to  make  as  it  were  a  cliip  box  of  statutes,  was  cardwbli.. 
adopted,  and,  notwithstanding  many  complaints  against 
it,  continues.  Here  is  a  remarkable  specimen  of  that 
extraordinary  mode  of  legislation.  The  first  of  the 
three  statutes  empowers  the  local  authority  to  take  pro- 
ceedings before  justices  to  enforce  the  Act ;  the  second, 
by  sect.  13,  gives  the  same  power  to  an  inhabitant,  and 
the  justices  are  to  proceed  "  as  in  cases  where  complaint 
is  made  by  a  local  authority."  Then  it  seems  that  the 
L^islature  thought  it  hard  that  a  person  should  be 
harrassed  by  proceedings  without  notice ;  and  the  third 
Act  requires  that  the  nuisance  authority  shall  give 
notice  before  taking  proceedings.  It  is  more  proper 
that  notice  should  be  given  by  a  private  individual  than 
by  a  public  body,  because  the  proceeding  in  the  former 
case  is  more  likely  to  be  vexatious.  This  however  is  a 
casus  omissus  owing  to  the  mode  of  legislation  adopted. 

Mellor  J.  concurred. 

Hannen  J.  I  desire  to  express  my  concurrence  in 
what  has  been  said  as  to  this  most  clumsy  mode  of 
framing  Acts  of  Parliament.  At  the  same  time  reasons 
may  be  imagined  why  a  notice  should  be  required  to  be 
given  before  proceedings  taken  by  the  nuisance  autho- 
rity though  not  before  a  complaint  by  a  private  indi- 
vidoaL  Greater  powers  are  given  to  the  nuisance 
authority  than  to  a  private  individual;  for  instance, 
they  have  a  right  of  entry  to  inspect  premises ;  and  it 
may  well  be  that,  having  such  powers,  they  should  be 
required  to  give  a  previous  notice,  whereas  a  private 
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1869. 


CaoKB& 
Cabdwbll. 


individual,  not  having  the  right  of  entry  and  therefore 
not  knowing  what  was  required  to  be  done  to  abate  the 
nuisance,  should  be  allowed  to  proceed  without  notioei 
subject  to  the  risk  of  paying  costs  if  he  put  the  law  in 
motion  vexatiously  or  unnecessarily. 

Case  remitted. 


Saturday, 
Novemher\2lih, 

Factory  Acts 
Extension  Act, 
30  #31  Vict, 
e.  103.  s.  3. 
subs.  7. 
Slate  quarry. 
Trade  sstaS- 
Ushment. 
Manufac- 
turing process. 


Kent,  appellant,  Astley,  respondent. 


The  Factory  Acts  Extension  Act,  1867.  30  &  31  Vict,  c,  103.  t.Z., 
enacts,  *' '  Factory*  shall  mean  as  follows :  7.  Any  premisecs  whedMr 
adjoining  or  separate,  in  the  same  occupation,  situate  in  the  same  dtj, 
town,  parish,  or  place,  and  constituting  one  trade  establish ment^  in,  oii 
or  within  the  precincts  of  which  fifty  or  more  persons  are  em^lojtd  ii 
any  manufacturing  process :  &c  *  ManufSEUsturing  process'  shall  nm 
any  manual  labour  exercised  by  way  of  trade  or  for  purposes  of  gii>  ii 
or  incidental  to  the  making  an^  article  or  part  of  an  article,  or  in  or 
incidental  to  the  altering,  repairing,  ornamenting,  finishing,  or  o(hff- 
wise  adapting  for  sale  any  article.'*  In  a  slate  quarry,  which  was  aUig« 
open  space  extending  over  about  400  acres,  hundreds  of  men  and  b^ 
were  employed  in  getting  large  blocks  of  slate  which  were  dravn  to 
other  parts  of  the  quarry  and  split  with  hammers  and  chisels  into  limiv 
or  slates :  these  were  edged  square  or  dressed  \»ith  an  iron  knife  by 
hand  into  separate  articles,  and  divided  into  quantities  for  sale.  Tomb* 
stones,  chimney  pieces,  &c.  were  made  out  of  the  blocks  and  omamentod 
according  to  order.  A  boy  fourteen  years  old  was  employed  with  other 
boys  in  a  shed  on  an  open  bank  in  shaping  the  slates.  Covered  sh«di 
where  the  splitters  worked  were  erected  in  different  parts  of  th(^  qnarrj. 

Held,  1.  Per  Cockbum  C.  J.  and  Mellor  J.,  that  the  process  of  sbspug 
the  slate  was  a  "  manufacturing  process"  within  sect.  3.    But 

2.  Per  Cockbum  C.  J.,  Mellor  and  Hannen  JJ.,  that  the  quarry  w«i 
not  a  factory  within  sect.  3.  subs.  7. ;  and  per  Hannen  J.,  that  in  respect 
of  the  making  of  the  roofing  slates  it  was  not  a  "  trade  estabhshmeni" 


f^  ASE  stated  by  three  justices  under  stat.  20  &  21 
Vict  c.  43. 
Two  summonses  were  issued  by  the  appellant^  a  sub- 
inspector  of  factories,  against  the  respondent,  who  was 
proprietor  of  The  Dinotiric  Slate  Quarry^  and  were 
heard  at  the  Petty  Sessions,  held  at  Carnarvon,  in 
September,  1868. 
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The  first  complaint  was,  that  the  respondent,  being  1869. 
the  occupier  of  a  factory  within  the  true  intent  and  kent 
meaning  of  the  Factory  Acts,  did  in  that  factory,  in,  on  Astcbt. 
or  within  the  precincts  of  which  fiflky  and  more  persons 
were  employed  in  a  certain  manufacturing  process, 
namely,  in  altering,  repairing,  ornamenting,  finishing 
and  otherwise  adapting  slates  and  flags  for  sale,  un- 
lawfully employ,  keep  and  allow  to  remain  in  the 
factory  a  young  person  requiring  a  surgical  certificate 
of  age,  named  R.  G.  Davies,  without  the  certificate  of 
age  required  by  the  Acts.  The  second  complaint  was 
for  employing,  keeping  aifd  allowing  him  to  remain  in 
the  &ctory  without  having  duly  registered  his  name  and 
the  date  of  his  first  employment  or  re-employment  in 
the  form  and  according  to  the  directions  given  in  the 
Schedule  B.  to  stat.  7  &  8  Vict  c.  15. 

The  Dinortmc  Slate  Quarry  is  a  large  open  space 
extending  over  about  400  acres,  in  which  hundreds  of 
men  and  very  young  boys  are  employed  in  getting 
large  blocks  of  slate,  which  blocks,  when  got,  are  drawn 
to  other  parts  of  the  same  quarry,  and  split  with  ham- 
mers and  chisels  used  as  wedges  into  laminae  or  slates. 
These  laminse  or  slates  are  dressed  or  edged  square  with 
an  iron  knife  by  hand  into  separate  slates  or  articles, 
and  divided  into  quantities  for  sale.  They  are  then 
ready  for  the  market,  and  are  sent  away  in  thousands 
from  the  quarry  to  the  market.  In  this  quarry  also 
flags  for  pavements,  tombstones,  gateposts,  chimney 
pieces,  tanks  or  cisterns,  and  slabs  of  every  size,  are 
made  out  of  the  blocks  of  slate,  and  ornamented,  when 
required,  according  to  order.  The  operations  of  splitting 
and  dressing  the  slates  are  done  in  covered  sheds  or 
huts  erected  in   different  parts  of  the  quarry.     The 
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1869.  sawing  is  done  by  machinery  and  worked  by  steam 
"^^  power.  More  tban  fifty  persons  are  employed  in  making 
AsnxT.  I'oofing  slates,  tbirty-three  in  making  flags  and  cbimn^ 
pieces,  and  several  hundreds  in  working  roofing  slates. 
Daviegy  with  other  boys,  worked  in  one  of  the  sheds 
on  an  open  bank,  and  with  an  instrument  which  was 
used  for  preparing  slates  for  sale.  His  age  had  not 
been  certified,  nor  was  he  registered. 

The  justices  dismissed  the  summons,  because  they 
considered  that  there  was  no  possibility  of  a  dock  beiiig 
visible  or  capable  of  being  heard  by  all  persons  employed 
in  the  quarry,  which  the  Act  appeared  to  contempkief 
and  the  clause  directing  the  inside  walls  of  the  factoiy 
to  be  limewashed  was  not  applicable  to  a  quarry ;  sbo 
the  definition  of  a  factory  as  a  place  wherdn  machineij 
was  used  in  manufacturing  hemp,  flax  and  such  lib 
material  did  not  include  a  quarry. 

The  question  was,  whether  the  quarry  and  premiiv 
were  within  the  operation  of  the  Factory  Acts. 

The  Factory  Acts  Extension  Act,  1867,  80  &  81  Ftf*- 
c.  103.  5.  8.  *'  For  the  purposes  of  this  Act,  the  foUowix^ 
words  shall  in  this  Act  and  in  the  Acts  incorpora 
herewith,  •  •  .  have  the  meanings  hereby  applied 
them,  unless  there  is  something  in  the  context  inoO*' 
sistent  with  such  meanings ;  that  is  to  say : 

'* '  Factory'  shall  mean  as  follows : 

^^^  #^*  ^^^  ^^^  ^^^ 

"  7.  Any  premises,  whether  adjoining  or  separate, 
the  same  occupation,  situate  in  the  same  dt^^ 
town,  parish,  or  place,  and  constituting  one  trad  ^ 
establishment,  in,  on,  or  within  the  precincts  o^^ 
which  fifty  or  more  persons  are  employed  in  an^ 
manufacturing  process: 
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"  And  every  part  of  a  factory  shall  be  deemed  to  be  a  1869. 
£Eu;tory^  except  such  part,  if  any,  as  is  used  exclusively  kxst 
as  a  dwelling :  ^;^^ 

"<  Manufacturing  process'  shall  mean   any  manual 
labour  exercised  by  way  of  trade  or  for  purposes  of 
gain  in  or  incidental  to  the  making  of  any  article, 
or  part  of  an  article,  or  in  or  incidental  to  the 
altering,  repairing,  ornamenting,  finishing,  or  other- 
wise adapting  for  sale  any  article.'^ 
Sect.  6.  "  The  Factory  Acts  as  hereinbefore  defined 
shall  be  incorporated  with  this  Act,  and,  subject  to  the 
modifications  mentioned  in  the  Schedule  annexed  hereto, 
shaU,  from  and  after  the  first  day  of  January^  186&,  be 
in  force  in  every  factory  which  is  not  excluded  from  the 
operation  of  this  Act.'' 

The  Solicitor  General  {Archibald  with  him),  for  the 
appellant. — The  provisions  of  the  earlier  Factory  Acts 
apply  only  to  mills  and  factories  in  the  popular  sense; 
bat  stat.  30  &  31  Vict  c.  103.  extends  them  to  premises 
forming  one  trade  establishment  in  which  fifty  or  more  per- 
sons are  employed  in  any  manufacturing  process.  Sect.  3, 
subs.  7,  was  intended  to  meet  the  case  of  the  employ- 
ment of  a  large  number  of  persons  upon  the  same 
premises  without  reference  to  the  nature  of  the  trade. 
[Hannen  J.  If  a  trade  is  carried  on,  the  premises  would 
not  be  less  a  factory  because  they  extended  over  a  large 
area.  But  is  a  brickfield  or  a  mine  within  the  Act  ?] 
The  employment  of  labour  in  mines  is  regulated  by 
stat.  23  &  24  Vict  c.  151.  Bleaching  works  and  dyeing 
works,  though  the  operation  of  bleaching  might  be 
carried  on  in  the  open  air,  would  be  within  the  Act, 
but  are  expressly  excluded  by  sect.  5,  being  subject  to 
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1869.        the  regulations  of  stat  23  &  24  Vict.  c.  78.  (a).    [MeUor 
^^^        J.     By  Stat.  23  &  24  Vict.  c.  78.  w.  1.  7.  the  provisions 
of  the  Factory  Acts  were  applied  to  bleaching  woiks 
and  dyeing  works,  except  works  in  which  the  operation 
of  bleaching  by  the  open  air  was  the  only  operation  of 
bleaching  carried  on,  but  that  exemption  was  qualified 
by  Stat.  25  &  26  VicL  c.  8.  «.  1.  on  the  grotiud  of 
injury  to  the  health  and  morals  of  the  persons  em- 
ployed.]     In  this  quarry  more  than  fifty  persons  are 
employed  in  sheds  in  making   roofing  slates,  whidk 
are  squared  and  adapted   for  sale  by  manual  labour. 
Stat.  30  &  31  Vict.  c.  103.  s.  3.  subs.  7.  does  not  make 
it  a  condition  that  the  fifty  persons  should  be  workiiif 
in  one  place.     A  pin  manufactory  would  be  witbin 
the  Act  if   fifty  persons  were  employed    in  seTcnl 
distinct  processes  carried  on  in  different  parts  of  tbe 
factory.     In  Palmer^ s  Ship  Building  and  Iron  Campaxft 
Limited  and  Reduced,  appts.,  Chaytor,  respt.  (b).  Cod' 
burn  C.  J.  said^  p.  181^  *'  If  the  whole  is  within  the  Act 
it  does  not  signify  that  the  works  are  divided  into 
separate  departments.^'     [Cockbum  C.  J.     In  that  caie 
there  might  be  one  place  in  the  premises  for  manub^ 
turing  one  part  of  a  ship  and  another  place  for  mal^^ 
facturing  another  part.]     It  would  be  one  manufacto^ 
or  trade  establishment.     \_Hannen  J.     Is  this  a  tr^ 
establishment?     Is  it  not  like  brick  making,  whi^ 
does  not  bring  the  owner  of  the  brick  field  witlM- 
the  bankrupt  laws;   Sutton  v.  lVeUey{c).     What  La^ 
Ellehborough  said  in  that  case,  pp.  446-7,   is  equal  ^^ 
applicable  to  this  slate  quarry.]     The  object. of  tS^ 

(a)  See  now  The  Factory  and  Workshop  Act,  1870,  33  &  34 
c.  62.  M.  3.  4.,  and  Schedule  III.  parts  I.  II. 

{b)  Ante,  p.  177.  (e)  7  Etut  442. 
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Factory  Acts  is  the  education  as  well  as  health  of  young  1869. 
persons  and  children  and  is  beside  the  question  of  trade.  kent 
[Mellor  J.  The  definition  of  *'  manufacturing  process"  Astlkt. 
in  Stat.  80  &  31  Vict.  c.  103.  s,  3.  includes  "any 
manual  labour  exercised"  '*for  purposes  of  gain," 
which  would  apply  to  chaff  cutting.  Cockbum  C.  J. 
The  Legislature  considered  the  object  of  the  Factory 
Acts  superior  to  the  purposes  of  trade  and  even  to  the 
authority  of  the  parent  over  his  child.  A  distinction 
may  be  made  between  the  two  stages  of  the  process 
carried  on  in  this  quarry.  The  quarrying  the  rough 
date  is  not  a  manufacturing  process,  but  the  squaring  it 
into  a  state  by  which  it  becomes  a  merchantable  slate  is 
very  near  it]  As  to  the  reasons  given  by  the  justices 
for  their  decision,  those  provisions  of  the  earlier  Factory 
Acts  which  were  adapted  to  their  more  limited  opera- 
tion do  not  apply  to  cases  in  which  they  are  not 
capable  of  being  carried  out,  e.  g.,  sect.  26  of  The 
Factory  Act,  1844,  7  &  8  Vict.  c.  15.,  which  requires 
the  hours  of  the  work  of  children  and  young  persons 
to  be  regulated  by  a  public  clock  or  by  some  clock  open 
to  public  view.  Sect  26  of  The  Factory  Act,  1833, 
S  8c  4,  H\  4.  c.  103.,  and  sect.  18  of  The  Factory  Act, 
1844,  7  &  8  Vict.  c.  15.,  relating  to  limewashing  and 
whitewashing  the  inside  walls  and  ceilings  of  factories, 
are  repealed  by  stat  30  &  31  f^ict.  c.  103.,  Schedule. 

Milward  {Hance  with  him),  for  the  respondent. — 
This  slate  quarry  is  not  a  factory,  within  stat.  30  &  31 
Vict.  c.  103.,  any  more  than  a  large  wood  in  which  the 
proprietor  cuts  poles  and  shapes  them  into  spokes  for 
wheels.  The  process  of  squaring  the  slates  and  making 
them   ready  for  being  carried  away  for  sale  is  not  a 
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1869.        manufacturing  process.     [Cockbum  C.  J.     If  a  stone- 

j^p^y        mason  working   in   a   stone  quarry   manufactured  the 

AsTLET       stone  into  various   articles  for  sale  that  would  be  a 

manufacturing  process.]     Many  of  the  provisions  of  the 

Factory  Acts  cannot  be  applied  to  operations  carried  on 

in  the  open  air. 

The  Solicitor  General,  in  reply.— Stat.  30  &  8i;F«A 
t\  103.  is  directed  to  processes  which  are  not  carried  on 
in  a  factory  according  to  the  ordinary  sense  of  that 
word,  e.  g.,  bookbinding,  by  sect.  3,  subs.  6  (e).  Slates 
are  as  well  known  articles  of  trade  as  pig  iron  or  ban 
of  iron. 

CocKBURN  C.  J.  The  decision  of  the  justices  was 
right,  though  not  for  the  reasons  given  by  them.  The 
process  in  which  the  boy  who  is  the  subject  of  this  com- 
plaint was  employed,  viz.,  converting  by  manual  labour 
the  blocks  of  slate  into  tiles  for  the  purposes  of  gaioi 
is  a  manufacturing  process.  The  tile  is  a  manufactored 
article.  And  if  the  proprietor  of  a  quarry  converts  its 
soil  or  produce  into  a  manufactured  article,  he  is  a 
manufacturer  quoad  that  article,  as  much  as  a  grower 
of  hemp  is  who,  having  a  ropewalk  on  his  farm,  con- 
verts it  into  rope  (a).  Therefore,  if  this  quarry  could  be 
deemed  a  factory  within  the  meaning  of  stat.  30  &  81 
Vict  c.  103.,  the  case  would  have  been  within  it  But 
I  base  my  judgment  on  this  ground,  that  the  making 
of  the  blocks  of  slate  into  tiles  is  incidental  to  the 
ordinary  working  of  a  slate  quarry,  and  is  a  process  usually 
performed  in  the  quarry  in  buildings  accessory  to  it.  That 
is  not  within  the  Act,  nor  what  the  Legislature  intended 
by  the  words   '^  manufacturing  process.*'    The 

(n)  See  stat.  9  &  10  Fict.  f.  40.  *.  1. 
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scattered  over  the  400  acres  for  protection  against  the  1869. 
weather  are  only  accessories  to  the  quarry  and  the  kent 
quarrying  processes.  The  Factory  Acts  were  originally  astcbt. 
intended  to  apply  to  buildings  connected  with  yards  or 
land  essential  for  the  particular  manufacturing  process, 
in  which  both  sexes  were  collected  in  undue  numbers 
and  at  early  ages.  And  though  the  Legislature  have 
gradually  extended  the  operation  of  the  Factory  Acts, 
the  last  Extension  Act,  30  &  31  Fict  c.  103.,  has  not 
declared  that  open  air  processes  shall  be  within  the 
operation  of  those  Acts.  Indeed  processes  carried  on 
in  the  open  air  are  tnuch  less  obnoxious  to  the  evils 
contemplated;  and  accordingly  they  have  only  under 
special  circumstances  been  made  the  subject  of  legis- 
lation. Where  the  same  mischief  exists  we  ought  not 
to  hesitate  to  apply  the  provisions  of  this  Act.  On 
the  other  hand,  we  ought  not  to  outstrip  the  Legis- 
lature and  apply  the  Act  to  cases  for  which  the  Legisla- 
ture have  not  provided.  This  quarry  embraces  some 
but  not  all  of  the  evils  which  the  Factory  Acts  were 
intended  to  remedy.  The  work  is  done  in  sheds,  but 
it  might  be  done  as  well  in  the  open  air.  Neither  very 
young  children  nor  girls  are  employed.  Though  the 
boys  in  this  quarry  have  not  the  advantage  of  the 
provisions  intended  to  secure  the  inestimable  benefits 
of  education,  the  children  employed  in  agriculture  are 
equally  unprovided  for.  And,  though  they  may  be 
employed  earlier  than  is  desirable  with  reference  to 
physical  or  moral  benefit,  we  cannot  on  that  account 
strain  an  Act  of  Parliament  beyond  its  terms. 

Mellor  J.    Daring  a  portion  of  the  argument  my 
xnind  fluctuated,  but  I  have  come  to  the  conclusion  that 

3  G  2 
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IM^,        jtac  3i)  £  3L  HcL  c  103^  jl  3w  nit.  7.  vas  not  intended 
~  CO  mcluiie  a  «la!:e  quarrj  like  that  in  qnestion.     The 
Faccorj  Acta  hare  made  regnlatioos  for  the  promotion 
of   hi^hiv  interesta  than  those  embraced  by  politictl 
CGOoomj,  and  the  Legialatnre  haTe  firom  time  to  time 
extended  their  operation.     Bat  if  we  indaded  this  tlate 
qnarrr  within  the  word  EKtorr,  we  should,  on  a  guea 
or  peradTentore,  ^>plT  the  Acta  to  a  snbject-matter  of 
great  importance;    and,  inasmoch  as  the  Legisbtnie 
hare  applied  the  Factorr  Acts  to  bleaching  works  and 
djein^  works  and  some  others  by  special  statutes^  if 
thej  had   intended   to  apply  them   to  slate  qnamei^ 
which  are  well  known  things,  they  would  haTe  dooeio 
by  special  enactment. 

As  to  the  other  point,  if  it  were  necessary  to  deter- 
mine it,  I  agree  that  the  dressing  or  squaring  the  aiite 
is  a  manufacturing  process  within  stat.  30  &  31  VkL 
c.  103.  s.  3. 

ILkXXEX  J.  I  agree  with  the  Sdieiior  General  as  to  the 
desirableness  of  this  boy  being  subjected  to  regulatioaa 
such  as  are  contained  in  the  Factorv  Acts.     It  is  vo^ 
howerer  probable  that  the  Legislature  would  enact  th^**^ 
a  boy  employed  in  a  quarry  should  be  subject  to  thea^^ 
particular  regulations,  but  rather  to  such  as  will,  I  hop£^^ 
be  applied  also  to  boys  occupied  in  agricultural  laboor^-^ 
I  agree  with  my  brother  Melhr  that,  as  several  particoli^^ 
works  have  been  brought  under  the  Factory  Acts  b^^ 
special  statutes^  the  omission  of  quarries  leads  %\i^vs^T 
to  the  inference  that  the  Legislature   did  not  intend 
to  apply  the  Factory  Acts  to  them ;  and  further,  tli0 
words  used  in  sUt  30  &  31  VkU  e.   103.  a.  a  shev 
that   they  are  not  included.      I  alao  agree  with  my 
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Lord  and  my  brother  Alellor  that  the  word  "  premises"        15(59 
cannot  be  construed  to  include  a  quarry  extending  over        ^^^^ 
an  area  of  400  acres.    But  the  case  may  be  decided  on       ,  ^* 
narrower  grounds,  viz.,  that  this  quarry  does  not  consti- 
tute one  trade  establishment   in  which  fifty  or  more 
persons  are  employed  in  a  manufacturing  process  within 
sect.  8,  subs.  7.     In  construing  an  Act  of  Parliament 
we  must  look  at  the  object  of  it ;    and  I  admit  that 
the  meaning  which  the  word  '*  trade"  has  acquired  in 
the  Bankruptcy  Acts  will  not  give  us  the  interpretation 
of  it  in  Stat.  30  &  31  Vict.  c.  103.  s.  3.  subs.  7.     But 
there  is  an  analogy  between  the  subjects  of  the  two 
enactments.     When   a   landed    proprietor    makes  use 
of  the  produce  of  his  own  land  for  its  ordinary  pur- 
pose he  does  not  thereby  carry  on  a  trade ;  that  is  clearly 
expressed  by  Lord  ElUnborough  in  Sutton  v.  Welley  (a) ; 
and  in    H^ells  v.  Parker,  in  error  (A),  Lord  Mansjield 
lays  down  the  same  doctrine,  p.  38,  •'  Prom  the  autho- 
rities that  have  been  cited,  and  the  reason  of  the  thing, 
I  take  the  true  distinction  to  be  this :  if  a  man  exercise 
a  manufacture  from  the  produce  of  his  own  land,  as  a 
necessary  or  usual  mode  of  reaping  or  enjoying  that  pro- 
duce, and  bringing  it  advantageously  to  market,  he  shall 
not  be  considered  as  a  trader,  though  he  buy  the  necessary 
ingredients  and  materials  to  Jit  it  for  market ;  as  in  the 
case  of  a  farmer,  who  makes  cheese  on  his  own  land, 
and  who  buys  runnet  and  salt ;  or  as  in  a  case  mentioned 
at  the  bar,  where  a   man  makes  his  own  apples  into 
cyder,  though  there  be  an  expense  attending  the  opera- 
tion^  and  though  many  things  are  to  be  bought,  and 
some  mixture,  yet  he  is  no  trader ;    for  it  is  the  usual 
mode  of  enjoying  land  in  the  cyder  counties.     So  in 

(a)  7  East  442.  447.  (A)  1  T.  R.  34. 


inr-'ii  Zi  ye  "be  ^eeaearj  uui  ^luiatan.:  icode  pncti 
iv  Tse  Ti-iarmin  ii  ilam  vuru.  Or  like  the  cast 
"iue  :smx.  TinigB.  v^^oc  nisiis  laeiii  oax  of  cfae  pit  is 
II' !■ '  i^i-ir  s  -^  aiyj^uatt  at  t&e  Ia=d,  as  tfamk 
nn.  ks.''  Thea.  ixSaw^  de  q^incUiaL.  vhidi  L 
EUaatirvaqA,  3i  &ttM  t.  WeSn  «' .  tboosfit  did  ! 
iQuW  a  aac  OK  :  '  Bat  vlcre  di«  prttimn  mfthek 
a  weTHj  CW  fsv  maitrial  ^  c  ■^.■■rVrfarr,  uid  oed 
net.  inii  ait  amwduay  to  el*  naif  mtdt  if  tigmpaf 
lacii  :  SI  Anrt.  vkrt  fftr  ^<dKLi  tf  At  icW  won 
mjixcat  €r6e:*  in  comporaOB  of  tbe  wbole  dpentt 
t^  Kanofiicnire.  dtse  4«  <^^  'i'  '^  cvandnW  m 
trvdir"  AppiT t!ia£  CD  Ae  praent  caae,  in  vhid 
br^  limled  prcpnetor  n  po«ai»d  of  a  mamitaiii  t 
f  re«!3ce  of  v&icli  it  n  profitable  to  raoTeit  into  tl 
h'w^Try  Pjis  is  cbe  nuMt  obrioas  ind  direct  aw 
icake  c-f  fcis  nide  BnCerial,  ind  vhilst  be  confino  bii 
self  to  this  be  cmaot  be  and  to  be  cwrring  qd  i  tnd 
It  b  onlj  in  tlus  proeeas  that  man  tbmn  fiftr  pcnot 
are  empIoTcd.  When  the  ilate  is  voritcd  np  ioi 
inianiental  utkles  adiSinent  principle  woold  ^plj. 
Jadgmeat  for  the  responJet: 


(-»   ■ 
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ISGd. 


Ex  parte  Fitzgerald.  Wednesday, 

November  3rd. 


Ex  parte  Flint.  i5#i6r/c^ 

c.  57.  «.  4. 

Re  The  Bevebley  Commissioners.  t^^i^rein^ 

corrupt  prac- 
tices  ot  par- 
Bj  Stat  15  &  16  Vict.  c.  57.  s.  4.  the  commissioners  appointed  under  liamerUary 
the  Act  to  inquire  into  the  existence  of  corrupt  practices  at  the  parlia-   ^^ctUms. 
mentary  election  in  any  county  or  borough  shall,  upon  their  appointment   poyj^  of 
or  within  a  reasonable  time  afterwards,  go  to  such  county  or  borough,    adjourning 
^*  and  shall  from  time  to  time  hold  meetings  for  the  pur{)08es  of  such   ^fj^ings, 
inqaiiy  at  some  convenient  place  within  the  same,  or  within  ten  miles  * 

thereof,  and  shaU  have  power  to  a^oum  such  meetings  from  time  to 
time,  and  from  any  one  place  to  any  other  place"  within  the  county  or 
borough,  or  within  ten  miles  thereof,  '*  as  to  them  may  seem  expedient :" 
proyided  that  they  shall  not  a4Joum  the  inquiry  for  any  period  exceeding 
one  week  without  the  consent  of  a  Secretary  of  State.  Three  commis- 
sioners appointed  under  stat.  15  &  16  Vict.  c.  57.  to  inquire  into  the 
existence  of  corrupt  practices  at  parliamentary  elections  for  the  borough 
of  B.  held  several  meetings  there,  and  on  the  *25th  September^  1869,  the 
in^niiy  was  adjourned  to  the  27th  September^  on  which  day,  only  two 
being  present,  the  inquiry  was,  with  the  concurrence  of  the  third, 
adjourned  to  the  19th  October^  the  consent  of  the  Secretary  of  State 
having  been  previously  obtained.  At  a  meeting  subsequent  to  tho 
19th  October,  a  person  who  was  summoned  as  a  witness  and  refused  to 

give  evidence  was  committed  for  contempt.    On  a  motion  to  discharge 
im, 

}.  Held,  that  the  commissioners  had  power  to  hold  meetings  without 
a  formal  ac^oumment,  provided  the  interval  between  two  meetings  did 
not  exceed  one  week ;  and  therefore  their  jurisdiction  had  not  ceased  by 
the  adjournment  on  the  27th  September. 

2.  QwBrCj  whether,  if  a  formal  adjournment  were  necessary,  tl)c 
Adjournment  by  two  commissioners  on  the  27th  September,  in  tho 
absence  of  the  &iid,  with  his  concurrence,  would  have  been  valid  ? 

A     WRIT  of   habeas    corpus   ad  subjiciendum  was 
directed  to  the  keeper  of  the  gaol  at  Yorky  to  bring 
up  the  body  of  Charles  Edward  Fitzgerald. 

A  return  was  made  setting  out  a  warrant  of  commit- 
ment dated  the  21st  October ^  1869,  under  the  hands 
and  seals  of  Michael  O'  Brien,  S.  L.,  Thomas  J.  Barstow 
and  Homersham  Cox,  commissioners  appointed  under 
stat.  15  &  16  Vict,  c.  57.  to  inquire  into  the  existence 
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1869.        ^^  corrupt  practices  at  the  last  election  for  the  horough 
ETpMte       ^^  Beverley  and  also  at  previous  elections^  which  stated 
FiTzoEEALD.    that  "  C.  E.  FitzfferaU,  a  witness,  having  been  sum- 
Flint.        moned    in    pursuance  of   the    said  Act,  and  having 
appeared  before  the  said  commissioners,  and  being  le- 
quired  by  them  to  be  sworn  or  to  make  affirmation,  it 
a  witness  in  that  behalf,  refused  so  to  do  without  offering 
any  just  excuse  for  such  refusal,  and  the  said  commis- 
sioners having  adjudged  the  said  C.  E.  Fitzgerald  im 
bound  by  law  to  be  sworn  or  to  make  affirmation,  and 
having  required  him  to  do  so,  he  wilfully  and  in  ooo- 
tempt  of  the  said   commissioners  and  of  their  office 
refused  to  be  sworn  or  to  affirm ;  and  he  having  wilfbllf 
persisted  and  still  persisting  in  such  his  refusal,  the  sud 
commissioners  do  hereby  adjudge  that  he  the  said  C.  E, 
Fitzgerald  by  such  his  refusal  has  been  and  is  guilty  of 
contempt  of  the  said  commissioners  and  of  their  office^ 
and  the  said  commissioners  do  hereby  order  and  adjudge 
that  the  said  C  E.  Fitzgerald  be  for  such  his  contempt 
committed  to  the  keeper  of  Her  Majesty's  gaol  of  the 
Castle  of  Yorhy  in  and  for  the  said  county,  to  be  there 
detained  and  kept  in  safe  custody  for  the  term  of  two 
calendar  months  from  the  day  and  year  first  above  men- 
tioned/' The  warrant  commanded  the  gaoler  to  imprison 
him  for  his  contempt  for  two  calendar  months,  unless 
he  should   in  the   meantime  consent  to  be  sworn  or 
make  affirmation  concerning  the  premises  or  otherwise 
be  delivered  by  due  course  of  law. 

From  the  affidavits  it  appeared  chat  by  a  joint  address 
of  both  Houses  of  Parliament  it  had  been  represented 
to  Her  Majesty  that  the  Judge  selected  for  the  trial  of 
election  petitions  pursuant  to  The  Parliamentary  Elec- 
tions Act,  18G8,  had  reported  to  the  House  of  Commons 
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that  corrupt  practices  prevailed  at  the  last  election  for 
the  borough  of  Beverley,  and  that  both  Houses  prayed 
Her  Majesty  to  cause  inquiry  to  be  made^  pursuant  to 
atat  IB  &  16  Vict.  c.  57.,  by  the  appointment  of  Michael 
(yBrien,  Serjeant  at  Law,  Thomas  Irwin  Barstow,  Esq., 
barrister  at  law,  and  Homersham  Cox,  Esq.,  barrister  at 
law^  commissioners  for  the  purpose  of  making  inquiry 
into  the  existence  of  those  corrupt  practices ;  and  that 
Her  Majesty  appointed  them  as  commissioners  for  that 
purpose. 

The  commissioners  held  their  first   meeting  in  the 

Town  Hall  at  Beverley  on  the  24th  August,  1869,  and 

several  meetings  were  subsequently  held  by  adjournment 

to  the  25th  September,     On  that  day  the  commissioners 

adjourned  the  meeting  to  the  27th  September.     On  that 

day^  only  two  of  the  commissioners  being  present,  the 

meeting  was  adjourned  to  the  19th  October.     The  three 

commissioners  met  on  the  19th,  and  by  adjournment  on 

the  20th  and  21st     On  the  21st  the  applicant,  having 

been  summoned  as  a  witness,  refused  to  be  sworn,  on 

th^   ground  that  the  commissioners,  owing  to  the  in- 

'i^i'Dal  adjournment  by  two  only  of  their  body  on  the 

*^tli  September,  had  ceased  to  have  jurisdiction. 

similar  writ  had  issued  to  bring  up  the  body  of  Flint, 
return  to  which  was  the  same  as  in  the  case  of 
yerald,  and  the  facts  also  were  the  same, 
he  writ  and  return  were  read  in  the  first  case,  and 
e  taken  as  read  in  the  other. 

uring  the  argument  in  support  of  the  motion  for 
discharge  of  the  first  prisoner,  the  Attorney  General 
P''^^>^uced  an  affidavit  of  one  of  the  commissioners,  which 
that  it  had  been  arranged  with  the  commissioner 
o  was  absent  on  the  27th  September  that  there  should 
^^  an  adjournment  from  that  day  and  a  further  adjourn- 


1869. 
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1869.        mcnt  on  the  27th ;  also  an  affidavit  of  the  secretary  to 

£x  parte      the  commissioners  which  stated  that  on  the  23rd  Sep- 

FinoBRALD.   ^^^j^^  ^]jg  consent  of  the  Secretary  of  State  had  been 

Exparte  *^ 

FuHT.        obtained  to  the  adjournment  from  the  27th  September 
to  the  19th  October. 

By  Stat.  15  &  16  Vict.  c.  57.  ».  \.,  upon  an  addrew 
of  both  Houses  of  Parliament  representing  that  a  com* 
mittee  of  the  House  of  Commons  have  reported  that 
there  is  reason  to  believe  that  corrupt  practices  bive 
extensively  prevailed  at  the  parliamentary  election  m 
any  county  or  borough,  and  praying  Her  Majestj  to 
cause  inquiry  to  be  made  under  the  Act  by  perm 
named  in  the  address,   ''  it   shall  be  lawful  for  Her 
Majesty,  by  warrant  under  Her  Royal  Sign  Manoal,  to 
appoint  the  said  persons  to  be  commissioners  for  the 
purpose  of  making  inquiry  into  the  existence  of  sndi 
corrupt  practices;  and  in  case  any  of  the  commissioDen 
so  appointed  die,  resign,  or  become  incapable  to  act,  it 
shall  be  lawful  for  the  surviving  or  continuing  coromff 
sioners  or  commissioner  to  act  in  such  inquiry  as  if  tbey 
or  he  had  been  solely  appointed  to  be  commissioners  or 
a  sole  commissioner  for  the  purposes  of  such  inqui7* 
and  (as  to  such  sole  commissioner)  as  if  this  Act  b&^ 
authorized  the  appointment  of  a  sole  commissioner  j"t^* 

Sect  2  requires  that  the  commissioners  shall  be  swoi 

Sect.  3  empowers  the  commissioners  to  appoint  vi 
at  their  pleasure  to  dismiss  a  secretary,  clerks,  metfcc^- 
gers,  and  officers. 

Sect  4.    "  The  commissioners  appointed  under  thi^ 
Act  to  make  inquiry  as  aforesaid  in  relation  to  an; 
county,  division  of  a  county,  city,  borough,  universitf^^ 
or  place  shall,  upon  their  appointment,  or  within  ^ 
reasonable  time  afterwards,  go  to  such  county,  &c.,  ^^ 
shall  from  time  to  time  hold  meetings  for  the  purpose^ 
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aame^  or  within  ten  miles  thereof^  and  shall  have  power      £x  parte 
to  adjourn  such  meetings  from  time  to  time,  and  from     *^**^^'>- 
any  one  place  to  any  other  place  within  such  county,  &c.,        Flint. 
or  within  ten  miles  thereof,  as  to  them  may  seem  ex- 
pedient ;  and  such  commissioners  shall  give  notice  of 
their  appointment,  and  of  the  time  and  place  of  holding 
their  first  meeting,  by  publishing  the  same  in  some 
newspaper  in  general  circulation  in  such  county,  &c  : 
Provided   always,  that    such   commissioners   shall  not 
adjourn  the  inquiry  for  any  period  exceeding  one  week, 
without  the  consent  and  approbation  of  one  of  Her 
Majesty's  Principal  Secretaries  of  State.'* 

Sect  5.  "  Provided  also,  that  it  shall  be  lawful  for  the 
said  commissioners,  with  such  consent  and  approbation 
as  aforesaid,  to  hold  meetings  of  the  said  commissioners 
in  the  cities  of  London  or  We$tmin$ter^  and  to  adjourn 
the  same  from  time  to  time,  as  they  may  deem  fit'* 

By  sect  12,  if  any  person  summoned  to  attend,  and 
having  appeared  before  the  commissioners,  shall  refuse 
to  be  sworn,  or  to  answer  questions  put  to  him  by  the 
commissioners,  or  to  produce  papers,  &c ;  **  or  if  any 
person  shall  be  guilty  of  any  contempt  of  the  said  com- 
missioners or  their  office,**  the  commissioners  shall  have 
the  same  powers  as  a  Judge  of  the  superior  Courts 
sitting  under  any  commission  may  exercise  in  that 
behalf. 

By  The  Parliamentary  Elections  Act,  1868,  31  &  32 
Vict.  c.  125.  8,  15.,  the  report  of  the  Judge  on  the  trial 
of  an  election  petition  under  that  Act  shall  for  the  pur- 
poses of  stat.  15  &  16  Vict,  c.  57.  have  the  same  efiect 
as  a  report  of  a  committee  of  the  House  of  Commons. 
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1869.  Sir  tT".  B.  Karslake  [Sleigh  Serjt.  and  Morgan  Howard 

Ex  parte      ^^^^  hi™)  ^ow  moved  to  discharge  the  prisoners. — ^Thc 
iTZQBBALD.  jufisdiction  of  the  commissioners  is  founded  on  stat 

£x  parte 

FuNT.  15  &  16  VicL  c.  57.  s,  4. ;  and  two  of  them  having  sat  on 
the  27th  September  in  the  absence  of  the  third,  and 
having  adjourned  to  the  19th  October ^  though  with  his 
concurrence,  their  powers  were  extinguished  and  all  nib- 
sequent  proceedings  were  invalid.  The  third  commis- 
sioner might  have  revoked  his  consent  to  adjourn  to  the 
29th  October.  The  consent  of  the  Secretary  of  Stite 
was  given  to  an  adjournment  from  the  27th  September, 
not  from  the  25th,  on  which  day  the  last  legal  meeting 
of  the  commissioners  was  held. 

Stat.  15  &  16  Vict.  c.  57.  s.  4.  required  that  public 
notice  of  the  time  and  place  of  holding  their  fint 
meeting  shall  be  given^  and  it  was  intended  that  tbot 
should  be  a  formal  adjournment  of  their  meetings  from 
time  to  time,  which  would  answer  the  purpose  of  s 
public  notice.  The  words  of  sect.  4  are,  **  shall  ha^f 
power  to  adjourn  such  meetings  from  time  to  time,  and 
from  any  one  place  to  any  other  place,  ...  as  to  them 
may  seem  expedient.'*  Such  meeting  can  only  be  hdd 
by  virtue  of  an  adjournment,  and  it  is  an  act  to  be  done 
by  all,  exercising  their  discretion  both  as  to  the  time  and 
the  place  of  the  adjournment.  The  object  of  the  clause 
which  gives  the  power  to  adjourn  is  that  the  adjourned 
meeting  shall  be  held  subject  to  special  conditions. 
Whether  it  is  expedient  to  adjourn  must  be  determined 
at  the  time,  and  an  adjournment  is  the  exercise  of  a 
judicial  power.  [Mellor  J.  No  provision  is  made  for 
an  adjournment  by  the  majority.  Suppose  they  dis- 
agree as  to  the  time  or  place  of  adjourning,  and  separate, 
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why  may  they  not  hold  another  meeting?     Cochburn       1869. 
C.  J.     Suppose  one  of  the  commissioners  was  prevented      iT^tfte 
by  inevitable  accident  from  attending,  and  telegraphed    F*"<»"^^^ 

i_  •  ,  ^'^  parte 

that  the  meeting  should  be  adjourned^  and  it  was  Flint. 
accordingly  adjourned.]  That  would  vitiate  the  sub- 
sequent  proceedings.  Sect.  1,  which  empowers  the 
surviving  or  continuing  commissioners  to  act,  provides 
only  for  the  cases  of  death,  resignation  or  permanent 
incapacity  to  act.  \^LiLsh  J.  Suppose  they  announced 
at  their  first  meeting  that  they  would  sit  every  day  at 
a  given  time  and  place.]  That  would  not  be  sufficient. 
l^CocJcium  C.  J.  Suppose  in  the  interval  between  two 
meetings  the  commissioners  discover  a  mistake  in 
adjourning  for  a  period  exceeding  one  week  without  the 
consent  of  the  Secretary  of  State,  and,  before  the  time 
of  holding  the  next  meeting,  they  give  notice  of  a 
meeting  within  the  week.]  The  commission  would  be 
at  an  end.  [Mettor  J.  The  statute  does  not  call  the 
commissioners  a  Court.  Sect.  12  treats  the  acts  speci- 
fied in  it  as  a  '' contempt  of  the  said  commissioners."] 

Every  act  which  stat.  15  &  16  Vict,  c,  57.  empowers 
the  commissioners  to  do  is  to  be  done  by  all  [he  referred 
to  sects.  5,  6,  7,  12],  except  where  a  power  is  expressly 
given  to  one  of  them,  as  in  sect.  8,  to  summon  persons 
to  give  evidence,  and,  in  sect.  11,  to  administer  an  oath. 
{Mellor  J.  Could  not  a  majority  of  the  commissioners 
dismiss  one  of  the  officers  appointed  under  sect.  3? 
Cochburn  C.  J.  Suppose  two  of  the  commissioners  are 
of  opinion  that  a  witness  is  guilty  of  contempt  under 
sect.  12,  and  the  third  dissents.]  The  commitment 
would  be  bad.  So  if  they  were  divided  in  opinion  as 
to  granting  a  certificate  to  a  witness  under  sect.  10, 
repealed  by  stat.  26  &  27  Vict,  c,  29.  s.  10.  and  Schedule, 
but  re-enacted  in  substance  by  sect.  7. 
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1869.  The  word  "  adjourn*'  in  Acta  of  ParKament  has  a 

Exp^te      ^^^^  known  and  technical  signification  as  applicable  to 

Fitzgerald,  meetings  held  by  commissioners.     Stat.  3  &  4  fF.  4 

Exparte 

Flint.       c.  22.  8.  8.,  relating  to  sewers,  gives  to  the  commisdonen 
power  "  to  adjourn  to  meet  at  any  place  or  places  and 
at  such  time  or  times  as  the  said  commissioners  or  die 
major    part  of   them  present  at    any   meeting   shaD 
appoint.''     Stat.  5  &  6  W.  4.  c.  76.  s.  19.  gires  tbe 
mayor  of  municipal  boroughs  the  power  of  adjoumiag 
any  Court  held  under  the  Act  for  the  revision  of  tk 
lists  of  burgesses.    And  sect.  106  gives  the  mayor,! 
the  absence  of  the  Recorder,   power   of  opening  Ab 
Quarter  Sessions  and  adjourning  over  the  holding  of 
them.     And  by  sect.  69  all  acts  authorized  or  requiied 
by  that  Act  to  be  done  by  the  council,  and  all  questioni 
of  adjournment  or  others  that  may  come  before  it,  wmj 
be  done  and  decided  by  the  majority  of  the  memboi 
present  at  the  meeting.     In  The  Case  of  the  Borough  ff 
Lishurn  (a)  a  committee   of  the  House  of  Clommoni 
appointed  to  try  an  election  petition  having  during  the 
adjournment  of  the  House  adjourned  to  the  day  after 
that  on  which  the  House  met  again,  they  were  of 
opinion  that  their  jurisdiction  was  at  an  end,  whidi 
occasioned  the  passing  of  stat   28  &  29   Vict  c.  & 
[Mellor  J.     Stat.  1 1  &  12  Vict  c.  98.  s.  73.,  upon  whiA 
that  case  was  decided,  contains  words  restraining  the 
power  of  a  committee  to  adjourn  without  leave  first 
obtained  from   the  House.     Cockhum  C.  J.    That  case 
has  no  application  to  the  present.     By  the  terms  of 
stat.  11   &  12   Vict,  c.  98.  s.  73.   the  committee  are 
to  sit  from  day  to  day.      If  the   commissioners  had 
adjourned  for  more  than  a  week  without  the  conaent 
of  the  Secretary  of  State  there  would  have  been  some 

(fl)  Wolf.  4-  Brist  Elect.  Cos,  234.  230. 
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analogy  between  the  two  cases.]    The  functions  of  the        18G9. 
commissioners  under  stat.  15  &  16  Vict  c.  57.  are  to  a      STparte 
considerable    extent  judicial.     Sect.    6  directs    them,    "*»®"'^^^' 
among  other  things,  to  report  "  the  names  of  all  persons        Fliht. 
whom  they  find  to  have  been  guilty  of  corrupt  practice'' 
at  the  election.     That  the  adjournment  of  a  Court  is  not 
a  mere  formal  act  was  held  in  the  case  of  a  coroner's 
inqnest;  Reff.  y.  Payn  (a),  coram  Shee  J.     An  adjourn- 
ment of  the  Quarter  Sessions  must  be  made  by  the 
same  number  of  justices  as  are  necessary  to  hold  it ; 
5  Bum  Just,  of  the  Peace,  p.  881,  80th  ed.,  citing  Rex 
T.  Westrington  (J).     [They  also  cited  Archb.  Practice  of 
Quarter  Sessions,  p.  89,  3rd  ed.,  Rex  ▼•  The  Inhabitants 
eff  Polstead  (c),  Middlesex  Special  Commission  (d)y  Rex  v. 
Bowman  (e).]     In  lyArcy  v.  The  Tamar,  Kit  Hill  and 
CaUington  Railway  Company  (f)  it  was  held  that  direc- 
tors of  a  Company  exercising  the  powers  conferred  on 
them  by  The  Companies  Clauses  Consolidation  Act, 
1845,  8  &  9    Vict.  c.  16.,  must  be  present  and  act 
together  at  a  meeting  of  directors. 

TTie  Attorney  General  and  Archibald,  contra. — First. 
There  is  no  necessity  for  an  adjournment  of  the  meetings 
of  the  commissioners.  The  argument  for  the  applicant 
is  founded  on  a  misconception  of  their  functions.  They 
are  not  a  Court,  and  their  functions  are  inquisitorial  not 
jadicial ;  they  have  no  power  to  pass  sentence.     Stat. 

(a)  34  L.  J,  Q,  B.  69 ;  8,  C.  nom.  Beg.  v.  The  Coroner  of  Dover,  10  Jur. 
If.  8.  1150. 

(b)  2  Bott  P.  L.  pi.  981,  6th  ed.  (c)  2  Str.  1263. 

(d)  6  C  ^  P.  90.     See  Rex  v.  7^  Justices  of  Middlesex^  In  re  Bow- 
man, 5  B.  j-  Ad,  1113. 

(e)  6C,4-P.  337. 

(f)  36  L.J,  Exch.  37;  L.  R,  2  Exch.  158. 
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1869.        15  &  16  rict.  c.  57.  t.  4.,  which  directs  that  they  rimll 

Ex  parte      "  f™™  *>™8  to  t*™®  ^o^^  meetings"  provided  that  they 
Fma.Mii>.    .,  gj^^i  jjQt  adjourn  the  inquiry"  for  more  than  one 

£x  parte 

FuHT.        week  without  the  consent  of  the  Secretary  of  States 
impliedly  gives   them   power  of  adjourning,   and  the 
power    to   adjourn   their  meetings^  which  is  giTcn  in 
express  terms,  does  not  cut  down  the  power  to  hold 
meetings  from  time  to  time.    Sect.  5  also  is  inconsisftait 
with  the  contention  for  the  applicant.     They  may  boV 
a  meeting  to  which  the  public  are  not  admitted,  and  i 
could  not  be  intended  that   if  the  form  of  adjournof 
was  not  gone  through  the  commission  would  be  at  a 
end.     Sect  6  shews  that  a  continuous  inquiry  of  con- 
siderable length   is   contemplated.      Sect.  4  does  not 
require  public  notice  to  be  given  of  any  of  their  meet- 
ings except  the  first.     [Cockbum  C.  J.      There  is  no 
more  reason  for  giving  public  notice  of  the  first  meetiqg 
than  of  the  others.]     There  may  be  persons  not  som- 
moned  to  attend  who  are  desirous  to  give  evidence.  The 
Legislature  contemplated  a  public  inquiry. 

Secondly.  The  power  of  adjourning  has  been  properly 
exercised.     The  assent  to  an  adjournment  given  by  * 
commissioner,  though  not  present,  is  valid.     Further,  i^ 
is   not   necessary   that  all   the  commissioners  shonl^^ 
concur    in    the    act    of   adjourning.     Most    of  tbe^-^ 
functions    may  be  exercised    by  a   majority.     [Coder 
burn  C.  J.      If    a   formal    act   of   adjournment  wt-^^ 
required  I  should  be  disposed  to  say  that  the  presence 
of  all  the  commissioners  was  necessarv  to  make  it  vAlid^ 
The  constituency  in  the  county  or  borough  is  on  it — 
trial   before  them ;    they  examine  witnesses  and  fori 
their  judgment  upon  the  evidence ;  their  functions 
analogous  to  those  of  a  grand  jury.]     They  have 
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power  to   pass  sentence  or  inflict  punishment ;   their        1869. 
jurisdiction  is  only  to  inquire.     It  is  clear  that  the  act      ^fx  p^e 
of   the  majority,   all   being   present,  would    bind   the    F'tzoerald. 

Ex  parte 

minority;  GrindUy  w.  Barker  (a).     [He  Qiif^di  Leverson        Flikt. 
V.  The  Queen  {b),  pi.  2.  (1).]     [Hannen  J.    In  1  Buktr. 
105-6  there  is  a  note  that  upon  the  return  of  a  commis- 
sion to  certify  the  Court  of  some  proceedings  (v)  it  ap- 
peared that  the  writ  was  directed  to  eight  nominatim  and 
seven  of  them  only  certified.    Henry  Yelverton  excepted 
against  this  return  that  it  was  not  good,  for  the  writ,  being 
directed  to  eight  specially,  and  by  name,  all  the  eight 
ought  to  join  in  their  answer  in  this  return.    Sir  Francis 
Bacon,  Solicitor  General,  insisted  that  the  return  by 
seven  of  the  eight  was  good  on  the  principle  that  Omne 
majus  continet  in  se  minus.      But  Yelverton  J.  said, 
"  If  a  commission   be  directed   to  three,  may  two  of 
them  meddle  with  the  execution  of  it  ?     They  cannot" ; 
and,   addressing  Sir  Francis  Bacon,  added,  "If  you 
would  have  this  to  be  a  good  return  here,  it  would  be 
▼cry  dangerous,  and  you  must  herein  overrule  the  whole 
Court,  who  are  all  of  us  of  a  contrary  opinion  to  you."] 
Thirdly.  There  is  nothing  in  stat.  15  &  16  Vict,  c.  57. 
'^iich  gives  to  an  irregularity  in  adjourning  a  meeting 
be     effect    of   making    the    commission    at    an    end. 
uppose  such  an  irregularity  occurred,  the  grant  of  an 
^demnity  to  a  witness  at  a  subsequent  meeting  would 
^"t   le  void. 

Sir  J,  B.  Karsldke,  in  reply. — If  no  adjournment  is 

C«">    \B,^P.  229.  (h)  Ante,  p.  404. 

^  C«)    Orde  V.  Moreton,  1  Buhtr,  129 ;  S.  C.  nom,  Odell  v.  Moreton, 
'*"«>'  •/«?.  264. 

Vol.  X.  3  H  B.  !fe  s. 
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1869.       necessary  the  provisions  as  to  commencing  the  inquiry 

Ex  parte      Within  a  reasonable  time  may  be  struck  out  of  stat 

riTzoKBALD.    15  &  jg  y^^t.  c.  57.  *.  4 ;  aud  au  application  to  the 

Ex  parte 

Flint.  Secretary  of  State  for  his  consent  to  an  adjournment 
would  be  nugatory.  The  word  "  adjourn"  must  hifc 
the  same  meaning  in  both  branches  of  sect.  4s. 

CocKBURN  C.  J.  I  am  of  opinion  that  the  return  ii 
goody  and  that  the  application  to  discharge  the  prisonen 
from  custody  must  be  refused.  According  to  the  retnn 
they  were  committed  for  contempt  of  the  commissioiiai 
at  a  meeting  held  on  the  21st  October^  and  the  queslifl 
is,  whether  that  was  a  valid  meeting  or  whether  tb 
powers  of  the  commissioners  were  then  extingoisbei 
It  is  admitted  that  the  meeting  of  the  three  commir 
sioners  on  the  25th  September  was  a  valid  meeting.  And 
before  the  25th  the  three  commissioners  had  conconed 
in  an  application  to  the  Secretary  of  State  for  his  con- 
sent, as  required  by  stat.  15  &  16  Vict.  c.  57.  «.  4,to 
their  adjourning  the  inquiry  at  the  meeting  which  wu 
to  take  place  on  the  27th  September  until  the  19tli 
October*  This  consent  was  given.  Two  commissioners 
only  were  present  on  the  27th  September^  but  they  all 
concurred  in  the  adjournment. 

It  is  unnecessary  to  decide  the  question  whether 
all  the  meetings  which  followed  were  illegal,  thongli 
I  am  very  far  from  assenting  to  the  proposition  of 
the  Attorney  General  that  it  would  be  competent 
for  the  commissioners,  except  in  cases  of  incapadtj 
provided  for  by  sect  1,  to  exercise  their  powers  in  the 
absence  of  one  of  them.  I  assume  for  the  present  pa^ 
pose  that  the  meeting  on  the  27th  September,  and  the 
proceedings  at   it,   were   void   in  consequence  of  the 
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absence  of  one  of  the    commissioners,  and  that   the        1869. 


adjournment  to  the  19th  October  was  invalid^  inasmuch      jj^  parte 
as  by  sect.  4  an  adjournment  must  be  the  act  of  all  the   '^'"Q**^^^'*- 

^  ^     ^  "^  Ex  parte 

commissioners.     And  I  place  my  judgment  upon  the       Flint. 
proposition  that^  having  regard  to  the  provisions  of  stat. 
15  &  16  Fict.  c.  57.,  an  adjournment  was  not  necessary. 
We  are  not  dealing  with  a  Court  of  Assize  or  Quarter 
Sessions  nor  with  persons  entrusted  with  powers  to  be 
exercised  upon  a  fixed  day,  in  which  cases  an  adjourn- 
ment is  necessary  in  order  that  it  may  be  competent  for 
the  Court  or  the  persons  so  entrusted  to  exercise  their 
powers  beyond  that  day.    As  regards  Courts  of  Assize 
and  Quarter  Sessions,  although  the  power  of  adjourn- 
ing so  long  as  is  necessary  for  transacting  its  business  is 
incident  to  the  Court,  that  power  must  be  exercised 
according  to  well  known  and  established  forms ;  other- 
wise the  judicial  functions  of  the  Court  would  be  gone. 
There  is  abundant  authority  to  that  effect.    But  these 
commissioners    were    exercising   functions    under  the 
particular  terms  of  stat.  15  &  16  VicL  c.  57.     By  sect.  4 
they  are  empowered  to  hold,  not  one  meeting  on  a  fixed 
day,  but  meetings  from  time  to  time ;  and  if  nothing 
bad  been  said  about  adjournment  it  would  be  clear  that 
they  might  have  held  a  meeting  on  one  day,  passed  over 
the  next  and  held  a  meeting  on  the  third,  and  so  on, 
ifithout  any  other  notice  of  the  next  intended  meeting 
than  that  which  common  justice  requires.  The  difiiculty 
arises  from  the  introduction  of  the  power  of  adjourn- 
ment in  the  same  section.     It  is  however  superfluous, 
being  involved  by  implication  in  the  power  of  holding 
meetings  from  time  to  time,  and  certainly  it  does  not 
cut  down  that  power.     It  may  have  been  introduced 

3  H  2 
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vitb  rcfereoce  to  a  change  by  the  commisnonen  i 
(tlace  of  holding  their  meetings,  as  it  might  be  c 
nient  that  the;  should  adjourn  their  inquiiy  iron 
place  to  another  vithin  the  borough.  The  obje 
which  Sir  John  Kanlake  suggested  as  arising  fro 
unlimited  power  of  holding  meetings,  is  met  br 
proviso  in  sect  4  that  the  commissioners  are  n 
allow  an  interval  of  more  than  a  week  to  ( 
between  auy  one  meeting  and  the  next  witfaont  the 
sent  of  the  Secretary  of  State.  Thia  ia  a  protc 
against  undue  delay  in  conducting  the  inquiry.  T 
fore  if  Sir  John  Kartlok^a  ai^ument  is  well  foti 
that  the  proceedings  of  the  27th  September  were 
gular,  still,  as  the  meeting  on  the  19th  Odcler 
held  within  the  time  to  which  the  Secretary  of  i 
had  given  his  consent  to  an  adjourumeot,  it  was  i 
petent  to  the  commissiouers  to  start  afresh  and 
their  meeting  on  that  day  although  they  had  inlbm 
adjourned.  If,  in  consequence  of  sufficient  notice 
having  been  given  of  the  holding  of  the  meetin| 
tliat  day,  the  meetings  which  followed  it  by  i^ 
adjournment  were  invalid,  and  a  witness  whose 
sence  liad  becu  required  was  deceived,  and  so  did 
attend,  there  would  be  strong  ground  for  holding  tli 
contempt  had  not  been  committed.  But  that  is  i 
question  for  this  Court. 

Mellor  J.  The  commitment  was  valid,  asBoi 
that  the  commissioners  had  authority.  Whether 
had  authority  depends  upon  stat.  15  &  16  Via.  e. 
and  an  Act  which  creates  a  new  tribunal  and  giT< 
special  powers  ia  not  to  be  construed  with  referenc 
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the  powers  belonging  to  ordinary  Courts   of  justice.        1869. 
We  must  look  at  the  object  of  the  tribunal  and  the      ex  parte 
80ope  of  the  inquiry.     Sect.  4  directs  that  the  com-    '^'tzqerald. 
missioners  appointed  to  make  inquiry  in  relation  to  any        Flist. 
county  or  borough  shall,  within  a  reasonable  time  after- 
wards^ go  to  that  county  or  borough  *'  and  shall  from 
time  to  time  hold  meetings  for  the  purposes  of  such 
inquiry  at  some  convenient  place  within  the  same^  or 
within  ten  miles  thereof    If  the  section  bad  stopped 
there  complete  authority  would  be  given  to  the  commis- 
sioners to  hold  meetings  from  time  to  time.     The  words 
which  follow  are  perhaps  unnecessary^  but  they  enlarge 
rather  than   restrain  the  power  of  the  commissioners. 
Inquiries  of  this  nature  cannot   be  executed  without 
holding  meetings  from  time  to  time,  and,  looking  to  the 
context,  the  word  "  adjourn"  must  have  been  intended 
to  be  used  in  the  popular  sense  of  postponing  the  in- 
quiry to  a  future  day,  and  not  in  its  technical  meaning. 
Construing  the  word  in  that  sense,  there  was  no  necessity 
for  a  formal  adjournment  of  the  proceedings.  It  is  imma- 
terial therefore  to  inquire  whether  the  act  done  by  the 
commissioners  on  the  27th  September  was  valid,  though  [ 
am  inclined  to  think  that  when  the  object  of  the  inquiry 
was  carried  into  eflTect  by  the  examination  of  witnesses 
in  the  presence  of  the  three  commissioners,  two  might 
adjourn  the  meeting.    Also  I  abstain  from  expressing  an 
opinion  whether  it  is  necessary  that  the  certificate  under 
aect.  10  should  be  given  by  the  three  commissioners. 
Bat  certainly  sect.  6,  which  empowers  them  "by  all 
«uch  lawful  means  as  to  them  appear  best,  with  a  view 
to  a  discovery  of  the  truth,"  to  inquire  into  the  manner 
in  which  the  election  has  been  conducted,  gives  them  a 
considerable  discretion. 
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1869.  Lush  J.     It  is  clear  from  the  affidavit  of  the  secre- 

Ex  parte      ^^^7  of  ^^^  commissioners  that  the  postponement  from 

FiTZQERALD.    ^j^^  g^^j^  September  to  the  19th  October  was  the  j<rint 

Ex  parte  ^  * 

Fliht.       act  of  all  the  commissioners^  that  act  being  sanctioned 
by  the  Secretary  of  State.    Therefore  it  is  not  necessary 
to  express  an  opinion  whether^  if  it  had  been  the  act  of 
two  only,  the  commission  would  have  expired.    Come- 
quently  the  argument  is  one  of  a  purely  technical  nature 
and  is  based  on  the  supposed  analogy  of  this  commisBkB 
to  Courts  of  Quarter  Sessions^  where  the  authority  ii 
to  hold  a  meeting  on  a  given  day,  and  if  the  functiom 
of  the  Court  are  not  kept  alive  by  adjournment  iti 
authority  necessarily  expires.      But  that  doctrine  doei 
not  apply  to  these  commissioners.     Where  power  ii 
given  to  hold  meetings  from  time  to  time  the  kv 
implies  an  authority  to  extend  the  period  for  the  pn^ 
pose  of  completing  the  business  for  which  the  inquiry  ii 
held,  and  then  the  whole  period  is  in  contemplation  of 
law  one  day.     Stat.  15  &  16  Vict.  c.  57.  i.  4.  enaeti 
that  the  commissioners  shall  go  to  the  place  "and 
shall  from  time  to  time  hold  meetings  for  the  purpoiei 
of  such  inquiry .''    Suppose  the  section  had  ended  there, 
it  could  not  have  been  contended  that  the  commissioa 
would  expire  if  at  the  end  of  the  first  day  the  commis- 
sioners did  not  adjourn  the  meeting  to  the  next  day. 
The  commission  is  kept  in  existence  by  the  operation 
of  the  Act  until  the  inquiry  is  brought  to  a  termination. 
Then  comes  the  express  power  to  adjourn ;  but  that  ii 
not  to  be  read  as  a  limitation  on  the  power  given  in  tk 
former  part  of  the  section.     To  make  the  continuanoe 
of  the  commission  conditional  upon  the  formality  of 
the  adjournment  would  introduce  a  technicality  whid 
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belongs  to  Courts  of  Quarter  Sessions.     Probably  the       18G9. 
section  was  meant  to  express  that  the  commissioners     Ex  parte 
ahonld  not  be  bound  to  hold  meetings  de  die  in  diem,     ™*^""^*''^- 

°  /       Ex  parte 

nor  in  one  place,  but  might  adjourn  as  they  found  it       Flint. 
expedient,  and  from  one  place  to  another;   but  they 
were  not  to  intermit  the  inquiry  for  a  period  exceeding 
one  week  without  the  consent  of  the  Secretary  of  State. 

Hannen  J.  The  argument  of  Sir  John  Karslake 
amounts  to  this,  that  by  the  use  of  the  word  ^'adjourn'' 
in  stat.  15  &  16  Vict  c.  57.  s.  4.  the  Legislature  intended 
to  introduce  the  law  relating  to  Quarter  Sessions,  and 
therefore  the  commissioners  in  the  exercise  of  their 
functions  were  bound  to  adjourn  in  the  strict  technical 
iense  of  that  word.  Upon  consideration  of  the  section 
however  it  is  clear  that  the  word  was  used  in  its 
generally  received  sense  of  "  postpone.*'  The  Act  does  not 
anthorize  the  commissioners  to  meet  and  adjourn,  nor  to 
hold  meetings  to  be  adjourned  from  time  to  time,  but 
to  hold  meetings  from  time  to  time;  which  points  to 
the  possibility  of  an  inquiry  occupying  more  than  one 
day»  subject  to  the  proviso  that  the  inquiry  shall  not  be 
adjourned  for  more  than  a  week  without  the  consent  of 
the  Secretary  of  State.  I  am  disposed  to  think  that 
the  act  of  adjourning  must  be  the  act  of  all  the  com- 
missioners. It  need  not  be  done  in  any  formal  manner, 
but  all  the  commissioners  should  agree  in  doing  it.  For 
instance  they  might  agree  to  sit  for  six  consecutive  days, 
and  it  would  not  be  necessary  to  adjourn  the  inquiry  at 
the  end  of  each  day.  Here  the  three  commissioners  had 
agreed  to  sit  on  the  27th  September  and  the  19th  October, 
It  may  be  that  they  did  not  hold  a  legal  meeting  on 
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1869. 


Ex  parte 

FlTZQEBALD. 

Ex  parte 

FUNT. 


the  27th  September  because  all  were  not  present  on  that 
day,  but  they  sat  on  the  19th  October  as  agreed  upon 
between  them  all,  with  the  consent  of  the  Secretary  of 
State.  And  that  sitting  was  as  valid  as  if  it  had  taken 
place  within  a  week  from  the  last  sitting. 

Prisoners  remitted  to  custody  (a). 


(a)  An  application  for  a  habeas  corpus  was  afterwards  made  to  ths 
Court  of  Exchequer,  and  was  refused.  See  39  L.  J,  E^k.  17 ;  L.  B. 
5  Each.  25. 


Monday, 
Notfemoer  8th. 


Banmand 

ftTM* 

Lunacy  of 
husband. 
Authority  of 
tnfe. 

Repair^  of 
heme. 


Richardson  agamst  Du  Bois. 

Where  husband  and  wife  resided  in  a  house  until  the  husband  beeaiM 
lunatic,  and  the  wife  continued  to  reside  in  it  after  his  removal  to  a 
lunatic  asylum,  she  has  no  authority  to  pledge  his  credit  for  ntctmuj 
repairs  if  she  receives  from  his  estate  means  sufficient  for  the  repain 

r\ECLARATION  for  work  and  labour. 
Plea.  Never  indebted.     Issue. 
On  the  trial,  before  Hannen  J.,  at  the  London  Sittinp 
after  Trinity  Term,  1868,  it  appeared  that  the  action 
was  brought  for  repairs  done  to  the  defendant's  \mst» 
The  defendant,   until  he   became  lunatic  and  was  re- 
moved to  an  asylum,  resided  in  the  house,  which  hfi 
held  on  a  lease  which  contained   a  covenant   by  the 
lessee  to  repair.     After  his  removal  his  wife  continued 
to  reside  in  it,  and  gave  the  order  for  the  repairs  io 
question,  the  object  being  that  the  house  might  be  let  in 
lodgings.    Some  portion  of  the  repairs  had  been  paid  for 
when  the  wife  died.     The  defendant's  income,  less  the 
expenses  of  his  maintenance  in  the  asylum,  had  been 
paid  to  her,  and  her  cheques  upon  the  money  in  the 
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hands  of  Ids  bankers  had  been  honoured.     The  jury,  in        1869. 
answer  to  questions  left  to  them  by  the  learned  Judge,    Richabdsok 
found  that  credit  was  given  by  the  plaintiff  to  the  bus-      jy^  g^j^^ 
band ;  that  the  repairs  were  necessary  and  for  the  benefit 
of  his  estate ;  but  that  the  wife  had  received  money 
sufficient  for  all  expenses,  including   the  repairs.     A 
verdict  was  entered  for  the  defendant,  with  leave  to 
move  to  enter  it  for  the  plaintiff. 

In  Michaelmas  Term  following, 

O^Brien  Serjt.  obtained  a  rule  nisi  accordingly. 

Keane  {Joseph  Robins  with  him)  shewed  cause. — This 
being  a  claim  upon  a  lunatic's  estate  more  properly 
belongs  to  the  jurisdiction  of  the  Court  of  Chancery. 
But,  irrespectively  of  the  husband's  lunacy,  the  implied 
authority  which  the  wife  had  to  pledge  her  husbaud^s 
credit  ceased  as  soon  as  it  appeared  that  she  received 
a  sufficient  allowance.  In  Read  v.  Legard  {a)  and 
Davidson  v.  Wood  (&),  where  a  husband  was  held  liable 
for  necessaries  supplied  to  his  wife  during  his  lunacy, 
the  wife  received  no  allowance.  [^Cochbum  C.  J.  It 
may  be  that,  if  a  house  which  is  the  common  abode  of 
the  husband  and  wife  becomes  out  of  repair,  the  wife 
has  an  implied  authority  to  order  necessary  repairs ; 
but  here  the  wife  was  supplied  with  sufficient  funds  for 
the  purpose  of  the  repairs,  as  in  Mizen  v.  Pick  (c).] 
[He  was  then  stopped.] 

O'Brien  Serjt.  and  Beasley,  in  support  of  the  rule. — 
The  doctrine  of  agency  which  applies  when  the  husband 
lives  apart  from  his  wife   is   not  applicable  where  the 

(a)  6  Ejcch.  036.  (6)  I  De  G.  J.  cj  ^^  465. 

0)  3.V.  cj-  JK.  481. 
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1869.  husband  is  lunatic.  This  was  money  expended  for  the 
BicHAaDsoa  benefit  of  the  husband's  estate^  and  a  contract  by  the 
Du  Box8.  defendant  to  repair  the  house  is  implied  ex  necessitate. 
The  lease  might  have  become  forfeited  if  the  repairs 
were  not  done.  In  Williams  v.  Wentuwrth  {a)  it  was 
held  that  a  lunatic  or  his  estate  was  liable  for  expenses 
necessarily  incurred  for  the  protection  of  his  person  and 
estate*  [Cockbum  C.  J.  Those  were  expenses  incurred 
for  the  immediate  benefit  of  the  lunatic  himself.  Lush  J. 
Suppose  A.  deposited  money  with  B.y  with  directioni 
how  to  apply  the  money  if  A.  became  incapable  of 
applying  it^  that  would  not  authorize  B.  to  pledge  the 
credit  of  A."]  Here  was  no  specific  allowance  to  the 
wife^  nor  money  set  apart  for  her. 

CocKBURN  C.  J.  The  lunacy  of  the  defendant  does 
not  afPord  an  answer  to  the  action.  But^  the  jury  having 
found  that  the  wife  had  suiDScient  means  applicable  \o 
the  payment  of  the  expense  of  these  repairs,  she  had 
no  implied  authority  to  pledge  her  husband^s  credit 

Mkllor^  Lush  and  Hannen  JJ.  concurred. 

Rule  discharged. 

(a)  5  Beav,  325. 
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Mbbceb,  appellant,  Woodgate,  respondent.       Wednesday, 

liovemberVi 


I^ovemberl7ik, 


1.  There  cannot  be  a  dedication  of  a  highway  with  a  reserration  to  wi%i«,^-«- 
destroy  op  resume  it.  FtMu^tum. 

2.  There  may  be  a  dedication  of  a  footpath  across  an  arable  field  with  n^^iofT^ 
a  resernition  of  the  right  to  plough  up  the  path  in  due  course  of  farming.  «^  a^^™^ 

3.  Where  as  far  back  as  living  memory  goes  the  public  have  enjoy^  ^-^  reserva- 
a  right  of  way  across  a  field,  and  the  owner  or  oocuper  has  ploughed  up  jp^L-za 
the  whole  of  the  field,  including  the  footpath,  the  presimiption  is  that  pj/^,-^!.- 

tile  owner  dedicated  the  way  subject  to  the  right  of  ploughing  it  up.  ^ougntng  up, 

/'"1ASE  stated  by  justices  of  the  county  of  Worcester 
under  stat.  20  &  21  Vict.  c.  43. 

The  appellant  was  convicted  upon  an  information 
preferred  by  the  respondent  under  stat.  6  So  6  W.  4. 
e.  50. 1.  72.9  for  unlawfully  and  wilfully  destroying  and 
injuring  the  surface  of  a  certain  highway  by  ploughing 
it  up. 

The  appellant  was  a  farmer^  and  the  occupier  of  a 
field  of  arable  land,  across  which  was  a  public  footpath. 
In  September  1868^  in  due  course  of  farmings  he  ploughed 
the  fields  and  in  doing  so  ploughed  up  and  destroyed 
all  trace  of  the  footpath.  He  bon&  fide  claimed  the 
right  so  to  plough  the  footpath  ;  and  the  previous  occu- 
piers of  the  field  had  so  ploughed  it  at  all  times  within 
living  memory. 

There  was  no  evidence  either  of  the  existence  of  the 
footpath  or  the  tillage  of  the  field  before  living  memory^ 
and  no  witnesses  were  called  on  behalf  of  the  appellant^ 
nor  was  any  evidence  given  of  any  partial  or  limited 
dedication  of  the  land  or  of  any  reservation  by  the 
landowner  of  the  right  to  plough  up  the  land  along  the 
line  of  footpath. 


▼. 

WOODQATE. 
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1869.  T^^^  respondent   contended  that  the  footpath  was  a 

^g^g,^  highway  within  the  meaning  of  stat.  5  &  6  fF.  4  c  50., 
and  that  the  justices  should  convict  the  appellant  nnder 
sect.  72. 

The  appellant  contended  that  the  footpath  was  not 
such  a  highway,  but  that  the  public  had  a  right  only  to 
the  use  of  the  footpath  subject  to  its  being  so  ploughed 
up. 

The  justices  were  of  opinion  that  the  footpath  wai  a 
highway  within  the  meaning  of  the  statute,  and  ikd 
they  were  bound  in  law  to  find  the  appellant's  actiti 
be  unlawful. 

The  question  for  the  opinion  of  the  Court  was,  wIl^ 
ther  the  footway  was  a  highway  within  stat.  5  &  6  H^'.i 
c.  50.,  and,  if  so,  whether  the  justices  were  bound  ia 
law  to  convict  the  appellant. 

Stat.  5  &  6  ^.  4.  c.  50.  s.  72.  enacts  that  if  any 
person  "  shall  wilfully  obstruct  the  passage  of  any  foot- 
way ;  or  wilfully  destroy  or  injure  the  surface  of  any 
highway,^'  he  shall  forfeit  any  sum  not  exceeding  40«., 
over  and  above  the  damages  recovered. 

Haringtouy  for  the  appellant. — The  presumption  i«, 
that  the  footpath  was  originally  dedicated  to  the  puUie 
with  a  reservation  by  the  landowner  of  a  right  to  plough 
up  the  surface  when  he  ploughed  his  field  ;  Lord  PeUum 
V.  Pichersgill  (a).  And  such  a  limited  or  qualified  dedi- 
cation is  lawful ;  The  Marquis  of  Stafford  v.  Coyney  (i), 
Fisher  v.  Prowse  (c),     [He  was  then  stopped.] 

Rew,  for  the  respondent. — The  reservation  contended 

(a)  1  T.  /?.  G60.  (6)  7  B.  cf  C.  2:)7. 

(c)  2  /?.  cf-  S,  770. 
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for  is  inconsistent  with  the  dedication  of  a  right  of  way  1869. 
to  the  public.  In  Fisher  v.  Prowse  (a)  there  was  a  par-  Meeceb 
tial  dedication  of  a  road  with  a  permanent  obstruction ;  woodgatb. 
here  the  exercise  of  the  right  reserved  causes  a  temporary 
destruction  of  the  way.  [Mellor  J.  The  power  to  pass 
along  the  way  is  not  destroyed  by  ploughing  up  the  path. 
Hannen  J.  There  cannot  be  a  reservation  of  a  right  to 
resume  or  destroy  the  way ;  but  this  is  at  most  only  a 
temporary  obstruction  to  the  use  of  the  way^  as  is  the 
opening  of  plates  to  coal  cellars  mentioned  in  Fisher  v. 
Prowse  {b),"]  There  cannot  be  a  reservation  of  a  right 
of  putting  up  gates^  James  v.  Hayward  (c)  i  or  stiles, 
Bateman  v.  Burge  (d)  coram  Park  J. ;  or  of  making 
tramways  across  a  road  for  the  convenience  of  the  land- 
owner^ Reg,  V.  CharUsworth  (e).  In  the  last  case  Lord 
Campbell  said,  p.  1020^  '^  But,  if  this  would  be  a  nuisance^ 
there  would  be  no  such  right  reserved.  No  authority 
has  been  cited  for  the  reservation  of  a  right  in  futuro 
to  put  up  as  many  gates  or  make  as  many  tramways 
as  the  landowner  thinks  proper.  No  such  reservation 
could  exists  if  the  acts  would  be  a  nuisance."  [Black- 
bum  J.  Patteson  J.  is  more  cautious :  he  says,  **  We 
cannot  suppose  a  reservation  of  right  so  large  as  that 
claimed.'']  In  the  note  to  Dovaston  v.  Payncy  2 
Smith  L.  C.  142,  6th  ed.,  Le  Neve  v.  The  Vestry  of 
Mile  End  Old  Town(f)  and  Morant  v.  Chamberlin  (g) 
are  cited  as  shewing  that  a  highway  may  be  dedicated 
*^  subject  to  a  pre-existing  right  of  user  by  the  owners 

(a)  2B.^8.  770.  (b)  2  B,  ^  S.  782-a 

(c)  Cro.  Car,  184.  (d)  %C,^P,  391. 

(e)  16  C.  B,  1012.  {/)SE.4'  B.  1054. 

{g)  6  jy.  #  K  541. 
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1869.        of  adjoining  land  for  the  purpose  of  depositing  goods 
MsEOBE      on  it."     [Cockbum  C.  J.     Suppose  a  dedication  of  a 
WooDQ^TB.    swing  bridge  leading  to  a  dock^  it  would  be  monstroiu 
to  hold  that  the  reservation  of  swinging  it  for  the  pur- 
pose of  letting  ships  pass  into  the  dock  was  a  nnllitj. 
In  Rex  V.  The  InhahUanU  of  the  County  of  Northamp- 
ton {a)  it  was  held  that  there  might  be  a  dedication  of 
a  bridge  to  be  used  by  carriages  at  such  times  as  it  vm 
dangerous  to  pass  through  the  river.]     The  public  hsie 
a  right  to  a  way  across  this  field  in  a  specific  line^  wiA  t 
medium  filum  vise ;  and  the  parish  are  bound  to  repir 
the  footpath.     \_Cockbum  C.  J.     This  footpath  is  WBr 
logons  to  a  private  easement  of  walking  across  a  iA, 
which  does  not  imply  any  obligation  on  the  part  of  tlie 
landowner  to  maintain  it]    In  fVellbeloved  on  Highwigt, 
p.  443,   it  is  stated  as  clearly  deducible  from*  Lonl 
EHenborouffh's  decision  in  Rex  v.  Cross  (ft)  "  that  it  is  i 
common  nuisance  to  plough  up  a  public  footpath;  not 
only  because  the  public  are  obstructed  in  their  aocui> 
tomed  passage,  but  more  particularly  as  all  traces  of 
the  way  are  thereby  obliterated^  and  the  public  are  left 
in  ignorance  as  to  the  route  which  they  ought  to  psh 
sue. .  . .   There  can  be  no  doubt  that  any  occupant^  wIm) 
thus  infringes  the  public  rights^  subjects  himself  to  tn 
indictment^' ;    and   he  mentions   Sir  Thomas  Gritihfi 
Case  (c),  where^  in  an  information  against  the  defendant 
for  stopping  of  the  highway,  the  word  was  obstupabst, 
it  was  proved  in  evidence  that  he  ploughed  it  up,  and 
resolved  it  did  well  maintain  the  information.     [BlaA' 
bum  J.     That  resolution  amounts  to  no  more  than  that 
ploughing  up  a  footpath  is  a  wrongful  act] 

{a)  2M.^S.  262.  (b)  3  Camp.  224. 

(r)   1  Ventr,  4. 


XXXIIL  VICTORIA.  887 

CocKBURN  C.  J,  This  conviction  was  wrong.  As  1869. 
far  back  as  living  memory  goes^  ou  the  one  hand  the  Mbroer 
public  have  enjoyed  this  right  of  way,  on  the  other  woodoatb. 
hand  the  owner  or  occupier  of  the  field  has  from  time 
to  time  ploughed  up  the  whole  of  it  without  regard 
to  the  particular  track  over  which  the  public  exer- 
cised their  right.  Therefore  we  must  take  it  that  the 
exercise  of  this  right  of  the  landowner  was  coeval  with 
tiie  right  of  way  of  the  public.  And  the  presumption 
18  that  on  the  original  dedication  of  the  way  the  right  of 
the  public  to  use  the  footpath  was  granted  subject  to 
this  periodical  right  in  the  landowner  to  plough  up  the 
soil.  There  is  no  obligation  upon  a  landowner  to  dedicate 
a  right  of  way  to  the  public ;  and  if  he  proposes  to  dedi- 
cate to  the  public  such  a  rights  with  a  reservation  which 
would  interfere  with  the  enjoyment  of  it^  there  is  no 
obligation  on  the  part  of  the  public  to  accept  the  dedi- 
cation. In  the  present  case  the  landowner  cannot  be 
taken  to  have  granted  more  than  he  actually  granted ; 
and  if  the  public  accepted  the  dedication  of  this  foot- 
path on  the  terms  of  his  ploughing  it  up  at  proper  times, 
there  is  no  hardship  in  holding  them  bound  by  those 
terms;  on  the  contrary  there  would  be  great  injustice 
to  the  landowner  in  holding  that  there  had  been  an 
absolute  dedication.  Rex  v.  The  Inhabitants  of  the 
County  of  Nortliampton  (a)  is  a  direct  authority  that  in 
law  there  may  be  a  qualified  dedication  of  a  way.  In 
the  present  case  the  respondent  is  on  the  horns  of  this 
dilemma^  that  if  there  may  not  there  is  no  highway.  It 
would  be  productive  of  infinite  mischief  to  the  public  if 
footpaths  such  as  that  in  question  across  ploughed  fields 
could  not  legally  exist.  And  it  has  never  been  suggested 
that  the  landowner  was  liable  to  be  indicted  for  plough- 
ed) 2M.4^  8.  2G2. 
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ing  up  such  a  footpath,  nor  1 
been  converted  into  a  regala 
gravel  and  stone,  ao  as  to  chani 
into  an  absolute  dedication. 


1 


Blackburn  J.  I  agree  wi 
highwav  has  been  dedicated  to 
Lord  said,  is  a  voluntary  act  < 
owner)  a  subsequent  intcrferei 
that  right  by  the  landowner  vi 
ploughing  up  the  pathway  woo 
Also,  when  a  highway  is  ded 
accepted,  there  is  an  obligatioi 
it.  Bat  in  the  present  case  th 
cated  this  right  of  way,  not  i 
but  subject  to  bis  right  of  { 
ploughed  his  field.  If  this  rigl 
grant  of  a  right  of  way  to  t 
there  was  no  dedication,  and  th< 
the  public  because  there  is  nc 
tion  is  good,  the  parish  are  pn 
path  so  aa  to  interfere  with  hi: 
the  principle  stated  by  my  Lc 
in  nearly  the  same  words  in  t 
in  Fisher  v.  Frowst  (a),  "  If  tl 
is  offered  by  the  owner  to  th 
ditions  and  subject  to  certain  r 
accept  the  use  under  such  ci 
no  injustice  in  holding  them 
benefit  was  conferred.  On  the 
and  hardship  would  often  ari 
of  way  has  been  acquired  und 
(*)  2  fl.  4  S. 
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stances,  the  owner  of  the  soil  should  be  held  bound  to  18G9. 

'    alter  that  state  of  circumstances  to  his  own  disadvantage  Mercee 

and  loss  and  to  make  further  concessions  to  the  public  woodgatb. 
altogether  beyond  the  scope  of  his  original  intention." 

Mellor  J.  The  precise  conditions  which  the  owner 
of  the  land  annexed  to  the  dedication  of  a  right  of  way 
over  it  are  seldom  known,  in  the  present  case  there 
is  ,no  farther  evidence  than  this,  that  the  ploughing 
up  of  the  footpath  from  time  to  time  has  been  con- 
temporaneous with  the  user  of  it  And  that  must  be 
taken  to  be  the  true  limit  of  the  dedication.  There 
cannot  indeed  be  a  dedication  of  a  road  which  the  owner 
of  the  land  is  at  liberty  to  destroy :  that  would  be  no 
dedication.  But  in  the  present  case  there  is  a  qualifica- 
tion of  the  dedication;  and  it  would  be  an  injustice  to 
the  owner  of  the  land  that  the  public  should  be  allowed 
to  accept  the  dedication  freed  from  it. 

Hannen  J.  The  authorities  cited  for  the  respondent 
go  to  this  extent  only,  that  where  there  has  been  an 
unrestricted  dedication  of  a  right  of  way  the  ploughing 
it  up  would  be  a  violation  of  the  right ;  they  do  not 
touch  the  question  whether  there  may  not  be  a  re- 
stricted dedication.  The  present  case  is  not  distinguish- 
able in  principle  from  Fisher  v.  Prowse  (a),  which  is  a 
distinct  authority  that  there  may  exist  in  law  a  highway 
sabject  to  its  being  interrupted  when  the  convenience  of 
the  owner  of  the  soil  requires  it.  If  this  were  not  the 
law  the  effect  would  be  that  all  the  footpaths  across  fields 
which  are  usually  ploughed  would  be  stopped  up  because 
^  there  had  been  no  dedication.     As  is  pointed  out  by 

(a)  2  B.  4'  8.  770. 
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Parke  B.  in  Poole  v.  Huskinson  {a\  there  cannot  be  i 
dedication  to  a  limited  part  of  the  public ;  and  as  such 
a  partial  dedication  is  invalid  in  law  it  would  not  operate 
against  the  intention  of  the  owner  of  the  soil  in  faTonr 
of  the  public :  it  would  be  merely  void.  In  order  to 
constitute  a  valid  dedication  to  the  public  of  a  highway 
by  the  owner  of  the  soil  there  must  be  an  animus  dedi- 
candi.  The  evidence  in  the  present  case  shews  a  quali- 
fied dedication  only,  and  that  either  the  right  of  the 
public  is  subject  to  the  reservation  in  question  or  thoe 
is  no  dedication ;  in  either  case  the  appellant  w 
wrongly  convicted. 

Conviction  quaahei 

(a)  11  AT.  #  r.  827.  830. 


Thursday^ 
Novtmber2!^ih. 

9(r.4.  C.61. 
«.3. 

Wine  and 
Beerhouse  Act^ 
1860,32  4-33 
Vict.  c.  27. 
8s.  5.  7. 
General 
Annual  Li- 
censing  Meet- 
inff. 

Adjournment. 
Notice  of 
application 
for  certificate. 
Prior  appli- 
cation Off 
another 
person. 


The  Queen  against  The  Justices  of   the  West 


Riding  of  Yorkshire. 


Ex  parte  Drake. 


B.,  the  holder  of  a  licence  to  sell  beer  under  stat.  3  &  4  Vict.  c.  6U 
in  a  house  of  which  he  was  occupier,  gave  the  notices  requin-d  br  The 
Wine  and  Beerhouse  Act,  I860,  32  &  .33  Vict.  c.  27.  .«^.  7.,  of  his  into- 
tion  to  apply  for  a  certificate  authoriNing  a  licence  under  that  Aot  for 
the  sale  of  beer  in  that  house.  On  his  application  at  the  Genifil 
Annual  Licensing  Meeting  on  the  20th  Augv^t  the  certificate  wtf 
refused,  upon  the  ground  that  ho  had  been  convicted  of  miscondnrt 
when  occupying  another  licensed  house.  The  meeting  was  adjourned 
to  the  17tu  September.  On  the  25th  Augu^ft  A.  gave  notice  tint  b* 
should  apply  at  the  adjourned  jneeting  for  a  certificate  in  resi^poct  of  tbi 
same  house  then  occupied  by  him.  The  justices  refused  to  he«r  tbt 
application,  and  upon  appeal  to  the  Quarter  Sessions  the  appeal  vtf 
dismissed,  on  the  ground  that  the  notice  was  too  late.     Held, 

1.  That  under  stat.  9  (r.  4.  r.  Gl.  «.  3  a  notice  of  application  fbra 
certificate  under  that  Act  may  be  given  twenty-one  aays  l>efora  •> 
adjourned  meeting,  and 

'2.  That,  reading  together  stats.  9  G.  4.  c.  61 .  *.  3.  and  32  &  33  Vict, 
c.  27.  ss.  5.  7.,  the  notice  by  A.  of  his  application  for  a  certificate  ond« 
the  latter  Act  was  in  time. 

3.  That  the  refusal  of  a  certificate  to  B.  was  do  bar  to  the  application 
hy  A. 
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'^OVEMBER  8.  Hannay  obtained  a  rule  calling 
upon  the  justices  of  the  West  Riding  of  Yorkshire 
to  shew  cause  why  a  mandamus  should  not  issue  com- 
manding them  to  enter  continuances  and  hear  the  appeal 
of  Thomas  Drake  against  the  decision  of  the  justices  at 
the  Adjourned  General  Licensing  Meeting  held  on  the 
17th  September,  1869,  for  the  borough  of  Halifax,  re- 
fusing the  application  of  the  appellant  for  a  certificate 
under  The  Wine  and  Beerhouse  Act,   1869,  32  &  33 

Vict  c.  27. 

On  the  25th  June,  1869,  the  justices  of  the  borough 
of  Halifax,  in  pursuance  of  stat.  9  G.  4.  c.  61.  «.  1., 
appointed  the  20th  August  for  holding  the  General 
Annual  Licensing  Meeting  for  the  borough.  On  the 
22nd  July,  Boocock,  who  occupied  the  Nag*s  Head 
Inn,  in  the  borough,  with  a  licence  to  sell  beer  in  it, 
under  stat  3  &  4  Vict,,  c.  61.,  which  was  in  force 
until  the  10th  October,  gave  the  notices  required  by 
stat  32  &  33  Vict.  c.  27.  «.  7.  of  his  intention  to 
apply  at  the  General  Annual  Licensing  Meeting  for  a 
certificate  to  obtain  a  licence  to  sell  beer  in  the  Nay's 
Head  Inn.  Upon  his  application  at  the  General  Annual 
Licensing  Meeting  on  the  20th  August  it  was  proved 
that  in  December  1864,  while  keeping  the  West  Riding 
Hotel,  in  the  borough,  he  was  convicted  of  knowingly 
permitting  prostitutes  to  assemble  in  the  house,  and 
was  fined  5/.  for  the  offence,  and  in  August  1865  the 
spirit  licence  for  the  West  Riding  Hotel  was  refused. 
The  justices  refused  to  grant  him  a  certificate  on  the 
ground  that  he  came  within  stat.  32  &  33  Vict.  c.  27. 
J.  8.  subs.  (3.).     He  did  not  appeal  against  this  refusal. 
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The  meeting  on  the  20th  August,  1869,  was  adjourned 
to  the  17th  September,  On  the  25th  August  the  ap- 
pellant, as  the  occupier  of  the  Nag^a  Head  Inn,  ^ft 
notice  of  his  intention  to  apply  at  the  Adjoumed 
General  Annaal  Licensing  Meeting  for  a  certificate 
authorizing  the  grant  to  him  of  a  licence  to  sell  beer 
by  retail  on  the  premises.  At  the  adjourned  meeting 
on  the  17th  September  the  appellant  applied  for  a  certi- 
ficate, but  the  justices  refused  to  hear  any  applicatioB 
ill  respect  of  premises  for  which  a  certificate  had  beet 
refused  at  the  General  Annual  Licensing  Meeting. 

Upon  tlie  appeal  at  the  October  Quarter  Session!  k 
the  West  Riding,  at  Leeds,  it  was  objected  for  the 
defendants  that  the  appellant  had  not  given  twenty-oie 
days  notice  prior  to  the  General  Annual  Licensiii; 
Meeting  held  on  the  20th  August,  and  that  the  matter 
had  been  adjudicated  upon  at  that  meeting. 

The  Quarter  Sessions  decided  that  the  notice  of  the 
25th  August  was  too  late,  and  dismissed  the  appeal. 


IVaddy  shewed  cause. — First  An  application  for  a 
certificate  under  stat.  32  &  33  Vict,  c,  27.  cannot  in  the 
first  instance  be  made  at  an  adjourned  meeting  of  the 
General  Annual  Licensing  Meeting.  By  sect.  8  the  pro- 
visions of  stat.  9  G,  4.  c,  61.  apply  to  grants  of  certificates 
under  the  recent  Act  And  by  sect.  1  of  the  former  Act 
the  General  Annual  Licensing  Meeting  must  be  held  on 
some  day  between  the  20th  August  and  the  14th  Sep- 
tember. By  sect.  3  the  justices  at  the  General  Annual 
Licensing  Meeting  are  required  "to  continue  such 
meeting  by  adjournment,  to  such  day  or  days,  and  to 
such  place  or  places  within  the  division  or  place  for 
which  such  meeting  shall  be  liolden,  as  such  justices 
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may  deem  most  convenient  and  sufficient  for  enabling 
persons  keeping  inns  within  such  division  or  place  to 
apply  for  such  licence" ;  provided  that  the  adjourned 
meeting  shall  not  be  holden  upon  any  of  the  five  days 
next  ensuing.  By  sect.  10  the  notice  of  intention  to 
apply  for  a  licence  in  respect  of  a  house  not  theretofore 
kept  as  an  inn  must  be  given  within  the  month  of  July 
and  prior  to  the  General  Annual  Licensing  Meeting. 
Therefore  stat.  9  G,  4.  c.  61.  contemplates  that  the  notices 
should  be  given  in  time  for  the  General  Annual  Licensing 
Meeting  and  that  the  application  should  be  heard  at  that 
meeting.  By  stat.  32  &  33  Vict  c,  27.  s,  5.  "  certificates 
under  this  Act  shall  be  granted  by  the  justices  as- 
sembled at  the  General  Annual  Licensing  Meeting  held 
in  pursuance  of  stat.  9  G.  4.  c.  61.,  "or  at  some 
adjournment  of  such  meeting  held  in  pursuance  of  the 
said  last  mentioned  Act.''  Sect.  7,  which  enacts, 
••Every  person  intending  to  apply  to  the  justices  for  a 
certificate  under  this  Act  shall,  twenty-one  days  at  least 
before  he  applies,  give  notice  in  writing  of  his  inten- 
tion," borrows  the  provisions  in  stat.  9  G.  4.  c.  61. 
s.  10.  Heading  the  two  Acts  together,  notice  of  the 
application  under  stat.  32  &  33  Vict.  c.  27.  should  be 
given  twenty-one  days  before  the  application  and  before 
the  end  of  July.  The  power  to  adjourn  is  given  by 
stat.  9  G.  4.  c.  61.  s.  3.  in  these  words,  "  It  shall  be 
lawful  for  the  justices  acting  at  the  General  Annual 
Licensing  Meeting,  and  they  are  hereby  required,  to 
continue  such  meeting  by  adjournment."  The  adjourned 
meeting  is  therefore  a  continuation  of  the  general 
meeting.  The  purpose  of  the  adjournment  is  to  finish 
tbe  business  left  undisposed  of  at  the  first  meeting.  The 
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1869.        general  meeting  and  the  adjourned  meeting  are,  in  con- 
TheQuBiH     temptation  of  law,  one  day  as  much  as  the  General 

Justices  of     Qi^rter  Sessions  and  an  Adjourned  Quarter  Sessions. 

BiD»a        ^^^  ^®  ^^   effect  an    application   for  the  transfer  of 

Ex  parte      Boocock's  certificate  to  the  appellant,  and    therefore 
should  be  made  at  a  Special  Session  in  pursuance  of 
Stat  82  &  83  Vict  c.  27.  s.  9.     [Blackburn  J.    The 
appellant  is  not  bound  to  take  a  transfer  of  the  old 
licence.]      In  Ex  parte  Rushwarth,  November  15,  tlie 
applicant  having  given  twenty-one  days  notice  applied 
at  the  adjourned  General  Annual   Licensing  Meetiif 
for  a  certificate  in  respect  of  the  fFest  Riding  HM 
The  justices  refused  to  hear  his  application ;  and  tUi 
Court  (Cockbum  C.  J.,   Blackburn  and  Hannen  JJ^) 
refused  a  rule  for  a  mandamus  commanding  them  io 
hear  it.     [Blackburn  J.     That  was  on  the  grounds  that  • 
the  decision  of  the  justices  at  a  general  meeting  couU 
not  be  reviewed  at  an  adjourned  meeting,  and  that  the 
applicant  had   a   remedy  by  appeal   to   the  Quarter 
Sessions.] 

Secondly.  The  justices  in  refusing  Boococ1C%  applica- 
tion for  a  certificate  authorizing  a  licence  for  the  Ab^i 
Head  Inn  decided  that  no  certificate  ought  to  be  granted 
in  respect  of  that  house ;  therefore  the  matter  was  rea 
judicata. 

Hannay,  in  support  of  the  rule. — First  A  notice 
given  twenty-one  days  before  an  adjourned  meetiug  i> 
sufficient  Stat.  32  &  88  Vict.  c.  27.  s.  7.  requirea 
notice  to  be  given  twenty-one  days  before  application 
for  the  certificate.  If  the  Legislature  had  intended  that 
it  should  be  given  twenty-one  days  before  the  General 
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Annual  LicensiDg  Meeting  it  would  have  said  so.    Stat.        1869. 
9  G.  4.  c.  61.  8,  3.  gives  the  power  of  adjourning  to     The  Queen 
days  and  places  "  most  convenient  and  sufficient  for     jugtrces  of 
enabling  persons  keeping  inns'*  to  apply  for  a  licence,       r)p"^I 
which  shews  that  it  was    intended   that  an  original      Ex  parte 
application  might  'be  made  at  an  adjourned  meeting. 
And  Stat.  32  &  33  VxcU  c.  27.  s.  5.  enacts  that  certifi- 
cates may  be  granted  at  the  General  Annual  Licensing 
Meeting  or  at  an  adjournment  of  it ;  therefore  the  two 
are  independent  of  each  other  and  are  not  considered 
BB  held  on  one  day.     [He  cited  Reff.  v.  TTie  Justices  of 
Sussex,  in  error  (a),  pi.  3.]     Under  stat.  9  G.  4.  c.  61. 
#.  2.  a  Petty  Session  is  to  be  held  twenty-one  days 
before    the   General  Annual   Licensing    Meeting    for 
appointing  the  day  and  place  of  holding  it ;  and  within 
five  days  the  high  constable  is  to  give  notice  thereof 
within  his  division ;   so  that,  if  it  was  necessary  to  give 
notice  of  application  for  a  certificate  twenty-one  days 
before  the  meeting,  it  must  be  given  before  the  appli- 
cant knew  when  the  meeting  was  to  be  held. 

Secondly.  Under  stat  32  &  33  Vict.  c.  27.  s.  19.  the 
justices  could  not  refuse  a  certificate  to  the  appellant 
except  upon  one  of  the  grounds  specified  in  sect.  8.  The 
refusal  of  a  certificate  to  Boocock  was  on  the  ground 
that  he  had  conducted  another  house  in  a  disorderly 
manner,  which  was  a  personal  ground. 

Blackburn  J.  This  rule  must  be  made  absolute,  and 
the  Quarter  Sessions  must  hear  the  appeal  upon  the 
merits.  Unfortunately  stat.  32  &  33  Vict,  c,  27.  s,  8. 
incorporates  certain  provisions  of  stat,  9  G,  4.  c,  61.,  a 
mode  of  legislation  which  renders  it  difficult  to  make 

{a)  4  /?.  if  S.  966. 
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out  the  meaning  of  the  Legislature.     However  stat 
9  G.  4.  c.  61.  enacts  that  the  General  Annual  Licensing 
Meeting  shall  be  held  between  the  20th  Augu$t  and  the 
14th  September ;  and^  by  sect.  2,  a  Petty  Sessions  is  to 
be  held  twenty-one  days  before  that  meeting,  at  whidi 
the  justices  are  by  precept  to  appoint  the  day,  hour  and 
place  upon  and  in  which  the  meeting  is  to  be  held,  and 
are  to  require  the  chief  constable  within  five  days  not 
ensuing  that  on  which  he  shall  have  received  the  pic 
cept  to  give  notice  of  the  time  and  place  of  holding  it 
That  provision  allows  only  fifteen  days  notice  of  tie 
meeting,  though  that  is  not  material  with  reference  li 
the  other  provisions  of  stat.  9  G.  4.  e.  61.    Then  oomH 
sect   3,  upon  the  effect  of   which   the   present  cm 
depends.     [His  Lordship  read  it.]     I  think  the  inten- 
tion was  that  the  justices  who  may  be  acting  for  a 
division  many  miles  in  extent  might  adjourn  the  meet- 
ing to  such  time  and  place  as  would  be  most  convenient 
for  the  persons  who  intended  to  apply  for  licences,  and 
so  avoid  dragging  them  to  a  distance  from  their  homei 
Therefore  application  for  a  licence  may  be  made  at  the 
adjourned  meeting  if  convenient  to  the  applicant.    We 
have  now  for  the  first  time  to  construe  stat.  32  &  S3  Vkt 
c.  27.  8,  7.     If  the  Legislature  had  intended  that  the 
notice  should  be  given  twenty-one  days  before  the  Genenl 
Annual  Licensing  Meeting  it  would  have  been  easy  to 
say  so ;  and,  if  we  are  right  in  construing  sect.  3  of  stat 
9  G,  4.  c.  91.  as  allowing  an  application  to  be  made  at 
an  adjourned  meeting,  the  notice  given  by  the  appellant 
was  twenty-one  days  before  that  meeting  and  conse- 
quently was  in  time. 

The  objection,  that  the  subject  of  the  application  was 
res  judicata,  was  only  glanced  at  in  argument,  and  it  is 
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clear  that  the  refusal  of  the  certificate  to  Boococh  was 
personal  to  him  and  did  not  affect  the  house  in  respect 
of  which  the  application  by  the  appellant  was  made. 

Mellor  J.  Stat.  32  &  33  Vict.  c.  27.  c.  5.  enacts 
that  the  certificate  shall  be  granted  by  the  justices 
assembled  at  the  General  Licensing  Meeting  held  in 
pursuance  of  stat.  9  G.  4.  c.  61.^  or  at  some  adjourn- 
ment of  such  meeting.  Considering  the  reasons  for 
adjourning,  it  is  clear  that  it  was  not  intended  to  be 
like  an  ordinary  adjournment,  which  operates  only  on 
the  business  then  before  the  Court,  but  that  it  was  to  be 
an  adjournment  for  the  purpose  of  fresh  applications 
being  made. 

As  to  the  second  objection,  the  application  of  the 
appellant  was  clearly  a  different  one  from  the  first,  which 
was  made  by  Boococh. 
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Lush  J.  I  am  of  the  same  opinion.  I  will  only 
add,  with  respect  to  the  second  objection,  that  if  the 
decision  of  the  justices  at  the  General  Annual  Licensing 
Meeting  had  been  upon  the  unfitness  or  disorderly 
character  of  the  house,  I  should  think  that  matter 
could  not  be  inquired  into  again.  But  this  is  not 
analogous  to  an  application  for  the  transfer  of  a  licence : 
though  the  justices  reject  an  application  by  ^.  for  a 
certificate,  that  does  not  prevent  a  similar  application 
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Oaks  and  another  against  Moobecboft. 

1.  Where  a  defendant  appears  in  person  to  a  writ  of  summons  imder 
The  Common  Law  Procedure  Act,  1852,  15  &  16  Vict.  c.  76.  s.  30.,  tb 
memorandum  required  bj  sect.  31  need  not  be  delivered  by  him  in 
person  or  by  an  attorney  for  him. 

2.  A  writ  haring  been  issued  against  the  defendant  under  The  Sum- 
mary Procedure  on  Bills  of  Exchange  Act,  1855,  18  &  19  Vict.  e.  67., 
which  by  sect.  1  incorporates  The  O>mmon  Law  Procedure  Act,  1853^ 
15  &  16  Vict.  c.  76.  ss.  30,  31.,  and  a  copy  of  it  having  been  left  at  Iw 
house,  he,  on  Monday,  JSovember  1,  obtained  leave  to  appear.  Oi 
Wednesday,  Noi'e?fiber  3rd,  the  plaintiffs,  not  being  aware  of  that  btt, 
obtained  the  usual  order  for  leave  to  proceed  in  three  days  as  if  penooil 
service  had  been  effected.  The  time  for  entering  an  appearance  expiid 
on  Saturday  the  6th.  On  Monday  morning  the  8th  a  memorandum  4 
the  appearance  of  the  defendant  was  handed  in  to  the  office.  Hi 
plainti^  afterwards  signed  judgment  on  the  same  day,  and  the  defaiM 
was  arrested  on  a  ca.  sa.  The  Court  set  aside  the  judgment,  but,  ai  tb 
defendant  did  not  give  the  plaintifib  notice  that  he  had  obtained  ktit 
to  appear,  and  also  enterea  his  appearance  without  notice  to  tbcB. 
imposed  the  terms  that  there  should  be  no  costs,  and  that  no  aeti« 
should  be  brought  against  the  sheriff. 

JSOVEMBER  12.     Lumley  Smith  obtained  a  role 

calling  upon  the  defendant  to  shew  cause  wbj  the 

judgment  in  this  action  should  not  be  set  aside  aod  the 

defendant  discharged  out  of  custody,  on  the  ground  that 

the  judgment  was  signed  after  appearance  entered. 

On  the  4th  October,  1869,  the  writ  was  issued  oDder 
The  Summary  Procedure  on  Bills  of  Exchange  Act, 
1855,  18  &  19  Vict.  a.  67.,  on  a  bill  accepted  by  the 
defendant.     On  the  21st  a  copy  of  the  writ  was  left 
with  a  servant  of  the   defendant   at  his  house.     Od 
the    1st  November^    Perry,    to    whom    this    copy  was 
handed  and  who  described  himself  in  his  affidavit  as 
"  late    an    attorney's  clerk,"   obtained   leave    for  the 
defendant  to  appear.     On  the  3rd  the  plaintiffs,  not 
being  aware  that  the  defendant  had  obtained  leave  to 
appear,  obtained  the  usual  order  for  leave  to  proceed  io 
three  days  as  if  personal  service  had  been  effected,  and 
on  the  same  day  this  order  was  served  upon  the  defend- 
ant.    The  time  for  entering  an  appearance  expired  on 
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Saturday  the  6th  November,  and  on  Manday  morning  the        1869. 
8th,  Perry^  immediately  on  the  opening  of  the  office,         qake 
handed  in  the  usual  memorandum  of  the  appearance  of  hoobeoboit. 
the  defendant  in  person  with  the  defendant's  address  as 
required  by  The  Common  Law  Procedure  Act,  1852, 
15  &  16  Vict.  c.  76.  88.  30,  31.     The  plaintiflfs  signed 
judgment  on  the  same  morning,  without  making  any 
search  for  an  appearance.     A  ca.  sa.  was  thereupon 
issued  and  the  defendant  arrested  on  the  same  day. 

The  Summary  Procedure  on  Bills  of  Exchange  Act, 
1855, 18  &  19  Vict  c.  67.  8.  1.,  incorporates  The  Com- 
mon Law  Procedure  Act,  1852,  15  &  16  Vict  c.  76. 
M.  30,  31. 

Day  shewed  cause. — First.  The  appearance  ought  to 
have  been  entered  on  Saturday ^  November  6th;  Weehs  v. 
Wray  (a).  After  the  time  for  appearance  had  expired 
the  defendant  should  have  given  notice  to  the  plaintiffs 
that  he  had  entered  an  appearance.  [Haye8  J.  referred 
to  Rhodes  V.  Bryant  (b).] 

Secondly.  The  appearance  having  been  entered  by  a 
person  who  had  been  an  attorney's  clerk  but  then  had  no 
occupation  is  not  good.  [Cockbum  C.  J.  The  Master 
says  that  no  question  is  asked  when  a  person  comes  to 
the  office  and  enters  an  appearance  with  the  address  of 
the  defendant.  A  defendant  is  not  bound  to  employ  an 
attorney  and  he  may  not  have  the  means  of  doing  so. 
Hannen  J.  Stat.  15  &  16  Vict.  c.  76.  8.  31.  says  that 
the  mode  of  appearance  ''shall  be  by  delivering  a 
xnemorandum  in  writing,^'  why  should  we  import  the 
words  '*  by  the  proper  hand  of  the  defendant"  ?]  When 
an  appearance  is  not  entered  by  the  defendant  personally 
it  should  be  the  act  of  some  person  authorized  by  the 

(a)  9  B.  #  S.  62.  (h)  2  F.  4'  F.  265. 
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Court,  who  would  be  responsible  to  the  plaintiff  for  < 

Oakb        if  the  appearance  was  entered  without  the  authorii 

MooKEcaorr.  *^®  defendant.  A  decision  that  this  appearance  is  pi 

will  tend  to  abolish  the  employment  of  attorneys  at 

stage  of  the  proceedings. 


Lumley  Smith,  in  support  of  the  rule. — First 
appearance  was  entered  in  time;  and  the  plaintiffs oi 
to  have  searched  to  see  whether  it  had  been  ent 
before  they  signed  judgment.  [Hannen  J.  I  ah 
thought  that  if  an  appearance  was  to  be  entered 
Saturday  the  defendant  was  in  time  if  he  went  to 
office  on  the  morning  of  the  Monday  following.]  1 
is  so,  provided  judgment  has  not  been  signed  befon 
is  entered. 

Secondly.  Personal  attendance  to  enter  the  appeara 
is  not  necessary.  The  attorney  employed  by  the  defend 
always  enters  an  appearance  by  one  of  his  clerks.  1 
remedy  for  a  fictitious  address  being  given  is  by  appli 
tion  to  set  aside  the  appearance  or  by  treating  it « 
nullity.  And  if  a  person  officiously  entered  an  appe: 
ance  without  the  authority  of  the  defendant  the  plaim 
would  have  a  remedy  for  costs  against  him. 


CocKBURN  C.  J.  This  rule  must  be  made  absolt 
The  old  vrrit  called  upon  the  defendant  to  come  ^ 
answer  in  person.  Then  he  was  allowed  to  appear 
an  officer  of  the  Court  in  whom  confidence  was  repof 
Whatever  may  have  been  the  origin  of  the  old  prad 
the  grounds  on  which  it  was  based  have  passed  a^ 
The  defendant  is  now  called  upon  to  cause  an  app 
ance  to  be  entered;  he  does  not  appear  in  Court; 
is  simply  required  to  deliver  a  memorandum  in  wl 
are  entered  his  name  and  address,  in  order  thkt  the  d( 
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ments  in  the  subsequent  stages  of  the  cause  may  reach  1869. 
him ;  and  this  when  done  by  an  agent  duly  authorised  qakb 
answers  all  purposes.  The  consequence  of  requiring  moobecroft 
the  presence  of  the  defendant  simply  for  this  purpose 
would  be  to  impose  on  defendants  residing  at  a  distance 
or  labouring  under  bodily  infirmity  a  great  amount 
of  inconvenience,  which  would  be  idle.  It  is  indeed 
possible  that  persons  may  oflSciously  or  even  fraudulently 
intervene  and  enter  an  appearance  for  a  defendant,  but 
such  cases  would  be  rare,  and  in  very  few  would  the 
defendant  lend  himself  to  the  practice,  and  so  soon  as 
it  was  discovered  the  plaintiflF  would  be  entitled  to  apply 
to  the  Court  and  the  Court  would  set  it  aside.  By 
allowing  the  defendant  to  make  the  entry  by  deputy  or 
pr<)xy  the  object  of  the  statute  is  attained ;  and  this  has 
been  the  practice  of  the  office  for  a  long  period. 

In  the  present  case,  an  appearance  having  been 
entered  before  judgmetit  was  signed,  the  rule  must  be 
made  absolute  to  set  aside  the  judgment.  But,  as  the 
defendant  allowed  three  days  to  pass  without  giving 
notice  to  the  plaintiffs  that  he  had  obtained  leave  to 
appear,  and  then  entered  his  appearance  also  without 
giving  notice  to  them,  it  can  only  be  made  absolute  on 
two  conditions :  first,  that  there  should  be  no  costs,  and, 
secondly,  that  no  action  be  brought  against  the  sheriff. 

Blackburn  J.  Though  originally  an  appearance  if 
not  by  attorney  must  have  been  by  the  defendant  in  his 
proper  person,  it  is  a  more  convenient  practice  that  the 
appearance  need  not  be  entered  by  the  defendant  in 
his  proper  person.  It  is  indeed  very  wrong  in  a  person 
not  qualified  to  act  as  an  attorney  to  take  any  step  in 
a  cause,  but  that  wrong  is  not  to  be  redressed  by  granting 
this  application. 
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LoxGBOTTOM  offmnst  Berry  and  another. 


In  186^  JL.  the  owner  in  fee  in  possession  of  land  snd  premiMii 
deposited  the  title  deeds  reLiting  to  them  with  the  defendants,  trostees 
of  a  lankinjr  Companr,  to  secxire  the  balance  of  his  accoanL  Aftemrds 
he  boilt  ;i  mill  ap<)a  the  land,  and  fitted  it  with  engines  and  nutchineij, 
as  well  as  shaftmg  and  pipes,  for  the  purpose  of  supplying  and  tm- 
monicating  steam  power  and  gas  thron^out  the  building.  He  alio  sop* 
plied  and  at&xed  all  the  machinery  ana  articles  necet^saiy  for  adapting 
the  mill  for  the  business  of  a  woollen  manufacturer,  which  be  eairied  (W 
there.  The  miu^hines  ( a)  were  in  general  firmlv  fixed  to  the  floor,  row 
or  side  walls  of  the  building  in  a  quasi  permanent  manner  bj  screvs  or 
boltii,  or  soldered  with  lead.  The  object  of  fixing  was  to  secure  stoidi' 
ness  and  keep  the  macbines  in  their  places  when  worked.  There  ^o* 
also  ( 5 )  a  wa?nt-r  or  washing  machine,  press  plates  and  papers,  a  loom 
machine,  a  l-eaming  frame,  a  desk  in  the  counting  house,  condenser? 
bobbins,  and  fencings  and  clogs.  By  bill  of  sale  dated  the  18th  Jamt^^ 
1865,  K.  assigned  all  the  machinery  and  articles  in  the  mill  at  that  time 
to  the  plaintiff  who  knew  of  the  deposit  of  the  title  deeds  with  ^ 
defendants.  On  the  25th  Attgusiy  IdOo,  the  land,  premises,  machioer^i 
&c.,  were  conveyed  to  the  defendants,  the  plaintiff  not  aoqoiescisg  ^ 
that  conveyance. 

Held,  1.  That  the  machines  (a)  passed  to  the  mortgagees  under  tb« 
equitable  mortgage  and  the  conveyance  of  the  25th  Aitgmij  1866,  ** 
fixtures  annexed  to  the  fireehold,  the  annexation  being  necessarraod 
permanent ;  though  as  between  landlord  and  tenant  they  woud  be 
considered  as  trade  fixtures. 

2.  That  the  articles  {b)  were  moveable  chattels  and  passed  to  the 
plaintiff  under  the  bill  of  sale. 


XXXIIl.   VICTORIA. 


853 

1869. 


TN  an  action  to  try  the  right  to  certain  machines  and    Lonobottom 
other  articles  the  following  special  case  was  stated.  bebry. 

In  1862,  fV.  Kershaw,  woollen  cloth  manufacturer, 
doth  finisher  and  array  clothier,  being  the  owner  in  fee 
in  possession  of  certain  land  situated  at  Gomersal,  in  the 
West  Biding  of  the  county  of  York,  deposited  with  The 
West  Riding  Union  Banking  Company,  of  which  the 
defendants  were  trustees,  the  title  deeds  relating  to  the 
land  and  certain  buildings  on  it  as  an  equitable  mort- 
gage to  secure  the  balance  of  his  account  with  the  bank 
for  the  time  being.  The  bank  continued  to  hold  the 
deeds  as  such  security  until  Avgust  1866,  when  the  land 
and  premises  to  which  the  deeds  related  were  conveyed 
to  them. 

After  the  deposit  of  the  title  deeds,  and  before  1865, 
Kershaw  built  upon  other  part  of  the  land  than  that 
occupied  by  the  buildings  a  large  mill  and  other  build- 
ings, and  fitted  them  with  apparatus  for  generating  and 
communicating  steam  power,  and  fitted  up  steam  and 
gas  pipes  for  heating  and  lighting  the  whole  of  the  mill 
and  the  other  buildings,  and  furnished  such  part  of 
them  as  he  required  with  machinery  for  the  purposes  of 
his  trade  and  thenceforward  used  and  occupied  all  the 
premises  as  a  factory  for  the  manufacture  of  woollen 
3loth. 

By  bill  of  sale  dated  the  18th  January,  1865,  Ker- 
fhatD,  in  consideration  of  money  advanced  by  the  plaintiff, 
Eissigned  to  him  all  the  machinery,  fixtures,  implements, 
atensils,  efiects  and  things  in  or  upon  the  factory  and 
enumerated  in  the  schedule  thereunder  written.  The 
schedule  comprised  all  the  machines  and  articles  the 
ownership  of  which  was  in  question  in  the  present  case. 
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1869.        The  bill  of  sale  was  duly  registered  under  The  Bills  of 
LoNOBOTToiT  Sale  Act,  17  &  18  Viet.  e.  86. 
Bbbrt.  ^^  ^^^  ^^^  August,  1866,  Kershaw,  having  been  for 

some  time  indebted  to  the  bank  in  more  than  8000/.  oo 
the  balance  of  his  account,  in  consideration  of  80001 
conveyed  to  the  defendants  in  fee,  as  trustees  of  the 
bank,  the  land,  factory  and  premises,  together  with  aD 
the  fixed  machinery  and  fixtures. 

At  the  time  of  the  making  of  the  bill  of  sak  tie 
plaintiff  was  aware  of  the  previous  deposit  of  the  tide 
deeds  with  the  bank,  and  at  the  time  of  the  agreenflit 
for  the  absolute  purchase  of  the  mill  and  premiseilf 
the  bank  he  was  made  aware  of  that  agreement,  hi 
was  never  asked  to  acquiesce  in  it,  nor  did  he  do  so  m 
any  way.  Before  the  making  of  that  agreement  the 
trustees  of  the  bank  knew  of  the  plaintiffs  bill  of  sale. 

Kershaw  became  bankrupt  on  the  2\9tJanu€nyy  1867. 
Before  that  date  the  plaintiff,  to  whom  he  owed  a  mneh 
larger  sum  of  money  than  the  value  of  the  machinery 
and  articles  comprised  in  the  bill  of  sale,  entered  the 
factory  and,  without  removing  anything,  took  possessioo 
of  the  machinery  and  articles  in  it.  The  defendant! 
claimed  part  of  the  machinery  and  articles  under  the 
deposit  of  title  deeds  and  the  conveyance  of  the  35th 
August,  1866,  or  one  of  them.  By  agreement  all  die 
machinery  and  articles  in  question  were  sold  by  auctioo 
on  the  joint  account  of  the  plaintiff  and  the  defendants, 
and  the  bank  received  the  produce  of  the  sale  subject  to 
the  determination  of  the  Court 

It  was  conceded  on  the  one  hand  that  the  defendants, 
as  representing  the  bank,  had  become  entitled  to  the 
fee  simple  in  the  mill  and  premises  and  to  snch  of  the 
machinery  and  fixtures  as  were  necessarily  incident  to  it 
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or  became  ^iart  of  the  freehold  when  placed  in  or  connected        1869. 


as  after  mentioned  with  the  premises  by  the  owner  of  the  Lonobottom 
premises^  he  being  also  occupier  thereof  and  owner  of  Berrt. 
all  the  machinery  worked  in  it ;  and,  on  l]|e  other  hand^ 
that  the  plaintiff  had  become  entitled  to  all  the  pro- 
perty in  or  upon  the  mill  and  premises  which  would  not 
pass  to  a  mortgagee  by  deposit  of  the  deeds  relating 
to  the  freehold. 

The  mills  used  for  the  purposes  of  the  various  trades 
carried  on  in  the  manufacturing  district  of  the  West 
Biding  of  Yorkshire  generally  resemble  each  other  in 
construction  and  in  the  manner  in  which  the  steam 
power  is  supplied,  but  differ  in  minor  arrangements  and 
in  the  machines  with  which  they  are  furnished,  accord- 
ing to  the  particular  trade  carried  on  in  them  for  the 
time  being.  In  the  majority  of  cases  where  mills  are 
held  by  tenants  the  land,  buildings,  steam-engines, 
boilers,  main  shafting,  and  gas  and  steam  piping,  are  the 
property  of  the  landlord,  and  the  tenant  supplies  and 
famishes  the  mill  with  the  species  of  machinery  suited 
for  the  particular  trade  to  be  carried  on  by  him,  which 
is  in  that  case  the  property  of  the  tenant.  Occasionally 
however,  and  particularly  when  the  owner  of  the  mill 
and  machinery  relinquishes  business,  mills  are  let  fur- 
nished by  the  owner  with  machinery,  and  in  those  cases 
the  owner,  in  order  to  rebut  the  presumption  of  owner- 
ship in  the  tenant,  sometimes  advertises  in  the  news- 
papers circulating  in  the  district  that  such  machinery 
and  things  as  are  in  question  in  the  present  case  belong 
to  him  and  not  to  the  tenant  for  the  time  being  in 
possession  of  the  premises. 

Machinery  such  as  is  in  question  in  the  present  case 
VOL.  X.  3  k  d.  &  s. 
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1S69.        is  never  rated  to  the  relief  of  the  poor,  although  th( 
LoscBOTTCM    steam-engine,  boilers  and  shafting  always  are. 
Fbbrt.  ^^^  usual  mode  of  rating  mills  of  all  kinds,  including 

the  steam-engine,   boilers  and  shafting,   in  the  West 
Riding  of  Yorkshire  is  according  to  the  actual  or  esti- 
mated horsepower  of  the  engine  or  other  primary  power. 
The  requirements  of  the  various  manufacturing  tradei 
of  the  West  Riding  district  are  not  so  diverse  but  that 
the  same  building  may  be  applied  to  any  or  all  of  then, 
and  cases  are  by  no  means  unfrequent  of  one  floor  of  • 
building  being  used  for  one  kind  of  manufacture  ui 
another  floor  of  the  same  building  being  used  for  la 
entirely  different  one,  both  being  supplied  with  motivB 
power  from  the  same  steam-engine ;  but  the  machinery 
used  in  such  floors,  if  not  belonging  to  the  owner  of  the 
mill  or  his  tenant,  is  invariably  found  by  the  subtenantSi 
The  mill  and  premises  of  Kershaw  were  well  adapted 
for  the  silk,  cotton  or  worsted  manufacture  as  well  as 
for  the  woollen  manufacture. 

The  machines  adapted  to  all  the  various  kinds  of 
manufacture  are  dealt  in  by  machine  brokers  and  others, 
and  may  usually  be  bought  second-hand  ready  to  be 
placed  in  a  mill  and  to  have  the  steam  power  belonging 
to  such  mill  applied  to  them  in  the  manner  after  de- 
scribed. The  frequent  improvements  in  the  several 
processes  of  manufacture  render  occasional  changes  of 
machinery  desirable,  and  the  large  manufacturer  finds 
it  his  interest  to  replace  portions  of  his  machinery  by 
others  of  improved  construction  or  more  novel  arrange- 
ment. 

The  machines  and  articles  the  ownership  of  which 
was  in  question  in  the  present  case  formed  part  of  the 
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machinery  used  by  Kershaw  in  his  business  of  a  woollen        1869. 
cloth  manufacturer  and  cloth  finisher,  but  they  did  not    lohobottom 
comprise  all  the  machinery  in  the  mill  and  premises,  nor       ^^j[^y 
even  the  more  valuable  part  of  it.    Certain  very  valuable 
machines  comprised  in  the  biU  of  sale  to  the  plaintiff 
were  of  a  very  massive  character   and,  unlike  other 
machines  after  described,  were  kept  steady  by  their  own 
weight,  and  therefore  did  not  require  to  be  attached  and 
were  not  attached  in  any  way  to  the  building.    The 
defendants  did  not  dispute  the  plaintiff's  right  to  the 
machines  of  the  character  just  described. 

There  is  no  custom  of  the  trade  in  the  West  Riding 
district  that  machines  such  as  those  in  question  in  the 
present  case  and  attached  to  the  building  in  the  manner 
after  described  should  go  with  the  freehold,  but,  on  the 
contrary,  they  are,  save  in  exceptional  cases,  the  pro- 
perty of  the  tenant  and  removed  by  him  at  the  expira- 
tion of  his  term. 

Steam  power  is  supplied  to  the  mill,  in  which  the 
machines  and  articles  in  question  in  the  present  case 
are  placed,  by  shafting  in  the  usual  way.  Shafting  is  of 
three  kinds  or  classes,  namely,  main  shafting,  cross 
shafting  and  counter  shafting.  The  mode  of  fixing 
main  and  cross  shafting  usually  is  by  having  iron  bearers 
cast  on  the  pillars  of  the  mill  or  otherwise  fixed  or 
annexed  in  some  other  permanent  way  to  the  building. 
An  iron  socket  is  annexed  to  the  bearer;  upon  this 
socket  the  shaft  is  placed,  a  metal  cap  is  put  over  the 
shaft  and  screwed  or  bolted  to  the  bearer.  The  cap 
keeps  the  shaft  in  its  place,  and  the  shaft  cannot  be 
removed  without  taking  off  the  cap.  Counter  shafting 
is  fixed  in  a  similar  way,  namely,  by  caps  screwed  or 
bolted   to   bearers  or  hangers,  which   are  screwed  or 

3  K  2 
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1 869.        bolted  to  the  floor  of  the  room  above.     The  main  »haft- 
LoNOBOTTOM   ^"5  coDsists  of  Substantial  rods  or  bars  of  iron  running 
Bbbry        along  each  room  or  floor  of  the  miUs^  to  which  rods  or 
bars  a  rotatory  motion  is  communicated  direct  from  tbe 
steam-engines.     Cross  shafting  consists  of  similar  rods 
or  bars,  but  often  of  a  lighter  description^  and  is  fixed 
at  right  angles  to  the  line  of  main  shafting.     Hie 
motive  power  is  communicated  from  the  main  shafiuf 
to  the  cross   shafting  by  means  of  bevel  wheels  wiA 
teeth  working  into  each  other.      Counter  shafting  ii 
usually  much  lighter  than  main  or  cross  shafting;  it 
runs  parallel  to  one  of  the  lines  of  main  or  cross  Air 
ing  and  is  worked  from  it  by  means  of  leather  bdti  cr 
bands^  which,  being  made  to  pass  over  both  shafts^  coib- 
municate  a  rotatory  motion  from  the  main  or  cross  ehifii 
to  the  counter  shafts.     On  all  these  rods,  bars  or  ehifii 
there  are  broad  hollow  wheels,  called  drums^  and  ofsr 
these  drums  leather  belts  or  bands  are  passed^  whieh 
are  also  passed  over  a  drum  or  wheel  attached  to  each 
machine  with  which  the  mill  is  furnished^  thereby  com- 
municating to  it  the  desired  motiou.    When  the  leatto 
belts  are  so  applied  as  to  communicate  motion  to  the 
machines  the  machines  are  said  to  be  in  gear. 

The  machines  and  articles  in  question  in  the  present 
case  were  the  following. 

Two  shake  willeys;  one  winding-on  machine;  fonr 
raising  gigs ;  two  driving  drums  for  gigs^  with  pedestals; 
six  hundred  and  seventy-two  gig  rods;  one  wringing 
machine;  one  tenter  hook  willey;  one  double  balloon 
drying  machine;  one  drying  machine^  with  cage  for 
drying  wool ;  one  scouring  machine,  with  iron  pan  or 
cistern  used  therewith ;  three  pairs  of  spinning  mules; 
one  washer  or  «vashing  machine;  four  pairs  of  fulling 
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stocks;  four  milling  or  fulling  machines;  one  dry  18G0. 
brushing  machine;  one  dry  beating  gig^  teazles  and  lokobottom 
rods;  four  hydraulic  presses;  one  set  of  hand  pumps  Bthav. 
to  work  same ;  one  hundred  and  sixty-seven  press  plates ; 
a  large  number  of  press  papers^  sold  at  a  price  per  lb. ; 
one  press  steam  oven ;  one  screw  press ;  one  high  pres- 
sure steam-engine  of  four  horse  power^  to  work  presses ; 
one  hydraulic  packing  press,  with  hand  pump  to  work 
same;  one  blowing  machine;  one  donisthorpe  sizing 
machine,  with  drying,  warping  and  loom  machines  and 
other  machinery  and  things  used  therewith ;  one  beam- 
ing frame ;  one  iron  boiling  cistern,  in  yard ;  one  large 
writing  desk,  in  counting  house ;  one  iron  safe ;  sundry 
condenser  bobbins ;  one  hundred  and  seventy-one  iron 
fencings ;  seventy-five  paper  fencings,  sold  at  a  price 
per  lb. ;  eleven  clogs ;  counter  shafting ;  belts. 

These  machines  and  articles,  with  the  exception  of 
the  gig  rods,  press  plates^  press  papers,  loom  machine, 
beaming  frame,  condenser  bobbins,  fencings^  clogs,  and 
straps  or  belts,  are  all  attached  to  or  connected  with  the 
fabric  of  the  mill  and  premises  in  the  various  ways  after 
described. 

A  shake  willey  is  a  machine  for  detaching  the  different  fibres  of  wool 
firom  each  other  and  then  mixing  or  blending  the  same  together  before 
the  wool  is  carried  to  a  machine  after  described  called  "  the  tenter  hook 
willey."  The  shake  willey  stands  about  6  feet  high,  is  about  5  feet 
broad  and  6  feet  long,  and  weighs  15  cwt.  or  thereabouts.  One  of  the 
two  shake  willeys  was  attached  to  the  fabric  of  the  mill  in  the  follow- 
iDg  way :  a  hole  having  been  drilled  in  the  flags  forming  the  floor  of 
the  mill,  a  bolt  with  a  screw  at  the  top  of  it  was  inserted  and  fastened 
in  the  hole  by  means  of  melted  lead,  so  as  to  leave  the  top  of  the  bolt 
standing  from  one  to  three  inches  above  the  flags.  In  the  feet  or  frame- 
work of  the  machine  are  holes  large  enough  to  admit  of  the  bolt  passing 
through  it.  When  the  machine  was  to  be  fixed  in  its  place  it  was  lifted 
np  and  placed  on  the  floor  of  the  mill  in  such  a  way  that  the  bolt  should 
paas  through  the  holes  iu  the  feet  or  framework  thereof,  and  a  nut  was 


860  [MICHAELMAS  VACATION.] 

1RC9  ^^^^  screwed  on  to  the  top  of  the  bolt  and  the  machine  was  theieliy 
made  firm  and  prevented  from  oscillating  or  being  moved  from  its  pliee 


LoKGBOTTOM    when  in  use.    The  other  shake  willey  yras  attached  to  the  floor  of  the 
Bkilrt         ™^^  ^  follows :  holes  were  drilled  in  the  flags  forming  the  floor  of  the 
mill  and  the  machine  was  placed  on  the  floor  so  that  certain  holes  ia  tbc 
framework  thereof  which  are  made  for  that  purpose  were  placed  onr 
the  holes  drilled  in  the  flags ;  wooden  pegs  or  wedges  were  then  dzira 
through  the  holes  in  the  framework  of  the  machine  into  the  holes  in  tfat 
floor  until  the  pegs  or  wedges  were  firmly  fixed;    and,  still  forllMr 
to  fix  the  machine,  a  nail  or  iron  npike  was  driven  into  each  peg  or 
wedge  to  cause  it  to  expand  and  hold  the  more  firmlj.    The  maduM 
could  not  be  moved  without  pulling  out  or  breaking  or  H^mapng  t^ 
pegs  or  wedges,  nor  could  the  first  mentioned  shake  willej  be  nwvri 
without  unscrewing  the  nuts ;  but  when  the  nuts  were  unscrewed  ia  fk 
one  case  and  the  pegs  or  wedges  pulled  or  broken  out  in  the  other  M 
the  machines  could  be  removed.     This  removal  of  the  nuts  oooUb 
effected  in  a  few  minutes  by  an  unskilled  workman.  In  conaequenee  of  di 
great  speed  at  which  the  shake  willeys  run,  and  the  uneven  nuunffii 
which  they  are  fed,  it  is  necessary  to  fasten  them  in  some  way  to  ihi 
fabric  of  the  building  to  keep  them  steady  and  prevent  them  jerkiiigflr 
moving  from  their  place,  and  the  object  of  the  fixings  as  above  descriM 
was  simply  to  insure  steadiness  and  keep  the  machine  in  its  place  vWa 
working,  for  if  the  machine  was  not  kept  in  its  place  the  belt  or  etnp 
from  the  shaft  would  get  slack  and  then  not  turn  the  machine  at  Ai 
great  speed  required. 

A  winding-on  machine  is  a  simple  apparatus  for  winding  cloth  oo  to 
rollers.  It  consists  of  an  iron  framework  supporting  a  wooden  roller  or 
brush ;  it  is  about  8  feet  broad,  4  feet  high,  and  4  feet  long,  and  veiglii 
5  cwt.  or  thereabouts.  It  was  attached  to  the  fioor  of  the  mill  bj  bolts 
and  nuts  in  the  same  manner  as  the  shake  willey  first  above  descnbed, 
and  the  object  of  its  being  so  attached  was  simply  to  keep  it  steadj  lod 
in  its  place  whilst  the  roller  revolved. 

A  gig  or  raising  gig  is  a  machine  for  raising  the  nap  or  suiiiM  of 
cloth.  It  is  about  7  feet  high,  7  feet  broad,  and  4  feet  long,  and  veigiu 
10  cwt.  or  thereabouts.  There  were  four  gigs  in  all ;  they  were  altacW 
to  the  fioor  of  the  mill  by  bolts  and  nuts  in  the  same  manner  u  the 
first  mentioned  shake  willey  and  for  the  same  purpose.  To  each  peirc/ 
gigs  there  was  driving  gear,  which  was  bolted  to  an  iron  pedestal,  the 
pedestal  being  bolted  in  like  manner  as  the  first  mentioned  ttaikt 
willey  to  the  ashlar  foundation  let  into  the  fioor  for  that  purpose. 

A  wringing  machine  is  a  machine  for  wringing  the  water  out  of  doth 
after  it  has  been  washed.  It  is  about  4  feet  high,  2^  feet  broad,  aod 
2  feet  long,  and  weighs  (J  cwt.  or  thereabouts.  It  was  attached  to  the 
stonework  which  forms  part  of  the  fioor  of  the  mill  by  meaos  of  bolts 
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aod  nuta  as  above  mentioned  in  regard  to  the  shake  willey  hereinbefore  1869 

first  described,  and  the  sole  object  of  fixing  was  to  keep  it  steady  and  in 
its  place  when  at  work. 

A  tenter  hook  willey  is  a  machine  for  drawing  out  the  fibres  of  the 
vool  so  as  to  make  them  straight  and  regular.  It  stands  about  6  feet 
high  and  is  3^  feet  broad,  12  feet  long,  and  weighs  1^  tons  or  tbere- 
•bouts.  It  was  attached  to  the  floor  of  the  mill  in  the  same  manner  as 
the  first  mentioned  shake  willey,  save  that  there  were  no  nails  or  iron 
•pikes  driven  into  the  wooden  pegs  or  wedges.  In  consequence  of  the 
great  speed  at  which  this  machine  revolves  it  is  necessary  to  fasten  it 
to  the  floor  or  otherwise  to  prevent  a  jerk  when  it  is  fed  with  the 
material  and  to  keep  it  steady  and  in  its  place,  otherwise  the  strap  would 
get  slack. 

The  double  balloon  drying  machine,  which  revolves  over  a  coil  of 
•team  pipes  which  is  attached  to  the  main  steam  pipes  of  the  mill,  in 
order  to  diy  the  material  on  it,  is  a  machine  for  drying  webs  or  threads 
that  have  been  warped  and  sized  before  they  are  woven.  It  is  a  slender 
•pparatus,  the  framework  of  which  is  of  wood,  and  one  end  of  an  iron 
plate  or  holdfEtst,  about  12  inches  long,  3  inches  broad,  and  l-8th  inch 
thick,  was  fastened  by  screws  to  the  tops  of  the  firamework  of  the  ma- 
chine, and  the  other  end  of  the  iron  plate  or  holdfast  was  fastened  by 
screws  to  the  underside  of  the  floor  of  the  room  above.  A  similar  iron 
plate  or  hold&st  was  attached  in  the  same  manner  to  the  framework  at 
the  bottom  of  the  machine,  the  other  end  of  which  was  fastened  by 
screws  to  a  third  iron  plate,  which  last  mentioned  iron  plate  or  hold- 
fast was  let  into  and  £Eistened  by  lead  to  the  flags  forming  the  ground 
floor  of  the  mill.  By  taking  out  the  screws  attaching  the  iron  plates 
to  the  framework  of  the  machine,  it  could  be  completely  detached. 
This  madiine  must  be  attached  to  something  before  it  can  be  worked,  as 
it  has  not  sufiicient  framework  to  stand  by  itself,  whether  in  motion  or 
not. 

A  drying  machine  is  a  machine  or  apparatus  for  drying  wooL  It 
consists  of  two  parts,  a  &n  and  a  drying  cage.  The  fan  is  an  iron  box 
or  chest,  which  was  attached  to  the  ashlar  floor  of  the  mill  by  bolts 
and  nuts,  as  before  described  with  regard  to  the  raising  gigs  and  their 
driving  gear.  The  cage  is  a  kind  of  woeden  trough,  supported  on  a  light 
iron  framework,  and  in  or  on  the  wirework  placed  on  the  top  of  this  trough 
the  material  to  be  dried  is  placed.  The  trough  is  fastened  by  bolts, 
nuts  and  screws  to  the  framework  of  the  fan,  which  was  fastened  to  the 
•tone  forming  the  floor  of  the  mill.  The  fan  is  driven  at  a  great  speed 
by  a  belt  from  the  shafting,  and  must  be  firmly  fixed  to  keep  it  steady 
and  prevent  it  from  moving ;  neither  part  of  this  drying  machine  is  of 
use  without  the  other. 

A  scouring  machine  is  a  machine  for  Ficouring  or  washing  wool.    The 
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1  f)M  soouring  machine  oonsiBts  of  two  parta,  the  zoU«n  and  the  dsten.  Hm 

___^._^   framework  of  the  rollers  was  ^Etstened  bj  bolts  and  nuts  like  the  lint 


LoMOBOROM    mentioned  shake  willej,  the  object  of  the  fiistening  being,  as  in  oUmt 
Brrt         c&aeBf  for  the  purpose  of  keeping  it  steady  and  to  prerent  it  movu^ 
when  at  work.    An  iron  rod  or  stay  was  also  at  one  end  bolted  with  i 
screw  and  a  nut  to  the  beam  of  the  roof  aboTe,  and  at  the  other  eal 
with  another  screw  and  nut  to  the  frame  of  the  machine^  so  that  thi 
machine  could  not  be  moved  without  unscrewing  the  nuts  of  the  bobi 
let  into  the  stone  floor  and  one  of  the  nuts  of  the  izon  rod  or  stay  bollid 
to  the  roof  and  frame,  but  when  such  nuts  were  anBcrewed  the  nackbi 
was  completely  detached.    ThA  cistem  rested  on  the  floor  by  its  en 
weight.    It  has  a  yalre ;  the  firameworiL  in  which  the  yalTe  wnfa  ii 
rivetted  to  the  underside  of  the  dstem ;  an  iron  pipe  warn  fsstfiri  )f 
nuts  and  bolts  to  the  bottom  of  the  framework  of  the  yalTe  in  evdv  ii 
empty  the  cistern.    This  pipe  was  buried  in  the  soil  of  the  floarfli 
taken  into  a  drain ;  and  the  framework  of  the  valve  so  rivetted  wM. 
be  detached  from  the  outlet  pipe  by  taking  out  the  nuts  and  h6bt,wi 
the  dstem  was  then  no  longer  connected  in  any  way  with  or  lo  tki 
fabric  of  the  building;  but  in  order  to  get  to  the  framework  of  ths  nbi 
and  pipe  it  was  necessary  to  remove  a  flag  and  take  out  soiL  The  eiftia 
was  supplied  with  water  by  another  pipe,  bnt  such  supply-pipe  wm  Ml 
in  any  way  attached  to  the  cistem. 

A  spinning  mule  is  a  machine  £ar  spinning  the  wool  which  is  Irooglit 
to  it  in  the  half  manufactured  state  called  alubbing,  that  is,  mattriil 
drawn  into  a  thick  yam  or  thread.  The  mule  is  about  4  feet  high,  6  ftet 
broad,  and  C6  feet  long.  It  oonsuts  of  two  parts.  One  part  was  fiisi 
by  screws  to  the  floor,  and  to  this  part  is  permanently  attached  the  heid 
gear  which  was  driven  by  a  strap  from  the  shaft  above^  and  thersbj 
gave  motion  to  the  fixed  parts  of  the  machine,  and  the  other  pazt  vM 
unfixed  and  quite  moveable.  To  the  unfixed  part  there  are  wheels  vfaidk 
run  upon  pieces  of  metal  called  **  carriage  slips"  firmly  screwed  to  the 
floor  so  as  to  form  slight  tramways.  By  these  wheels,  running  apos 
the  tramways,  the  moveable  part  of  the  machine  is  drawn  backvaidi 
and  forwards  to  and  from  the  other  part  of  Uie  machine  whieh  vM 
screwed  to  the  floor,  and  on  which  the  slubbing  had  to  be  plac«^  Tki 
two  parts  with  the  metal  tramways  constitute  a  mule,  and  the  modTS 
power  was  communicated  in  this,  as  in  all  other  cases,  by  means  cf  s 
belt  or  band,  one  end  of  which  passed  over  the  drum  fixed  to  the  ihsft- 
ing  of  the  mill,  and  the  other  passed  over  a  wheel  forming  paii  of  tki 
head  gear  of  the  machine,  which  head  gear  was  screwed  to  the  floot* 
and  also  connected  by  bolts  with  the  part  of  the  machine  mentioaed 
above  as  screwed  to  the  floor.  Neither  part  of  the  mule  can  be 
worked  or  is  of  any  use  without  the  other.  The  object  of  fit^tcoiag 
part  of  the  mule  is  to  insure  steadiness  and  to  prevent  it  from  moriflg. 
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88  it  would  do  if  not  fiutened,  eveiy  time  the  moTeable  part  was  sent         1869. 
against  it. 
A  washer,  or  washing  machine,  is  an  apparatus  for  washing  doth 
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aftar  it  is  woren.    It  is  about  5^  feet  high,  4^  feet  broad,  and  6^  feet        Bbiiat. 

loo^  and  weighs  1^  tons  or  thereabouts.    The  principal  portion  of  it  is 

aa  iron  firame  lined  with  wood  standing  on  the  floor  entirely  by  its  own 

weight:  there  was,  however,  attached  to  it  a  lead  pipe  to  let  water  into 

it.    This  pipe  was  2  inches  in  diameter,  and  was  carried  by  two  branches 

tfaxoiigh  two  holes  in  the  woodwork  of  the  machine ;  and  the  end  or 

opening  of  each  branch  of  the  lead  pipe  was  hammered  out  flat  to  the 

wood  inside  the  cistern,  so  as  to  expand  and  form  a  flange,  which  sur- 

lonnded  the  hole  in  the  wood  for  the  space  of  about  an  inch,  so  that  the 

pipe  oould  not  be  drawn  out  without  forcing  up  or  cutting  off  the  flange 

and  restoring  the  mouth  of  the  pipe  to  its  original  size.    The  pipe 

was  connected  with  the  water  pipes  which  supply  the  building,  and 

these  water  pipes  are  connected  with  the  water  pipes  laid  under  the 

jaid  and  the  public  turnpike  road,  and  thus  communicate  water  from 

the  town's  mains.   The  pipe  could  also  be  suplied  with  water  from 

a  well  belonging  to  and  situate  on  the  said  premises  by  means  of  another 

lead  pipe,  1  inch  in  diameter  and  sereral  feet  in  length,  which  last 

mentioned  pipe  was  for  the  sake  of  convenience  held  in  its  place  at  one 

point  by  a  small  iron  stay  or  band,  which  was  fastened  to  the  machine 

by  means  of  screws,  and  these  screws  would  hare  to  be  taken  out  before 

the  last  mentioned  pipe  oould  be  mored. 

Fulling  stocks  are  machines  or  apparatus  for  rendering  doth  thicker, 
doser,  more  compact  and  solid  in  substance,  a  quality  the  acquirement 
of  which  results  in  the  doth  being  somewhat  reduced  in  superfldal 
qoantity.  A  pair  of  stodDS  consists  of  two  large  wooden  hammers  which 
ara  made  to  fiiU  upon  the  doth  which  is  placed  in  a  dstem  below,  satu- 
rated with  water.    The  hammers  are  worked,  that  is,  made  to  rise  and 
&U  at  interrals,  by  a  cast  iron  cogged  or  tappet  wheeL    This  wheel 
is  about  4^  feet  in  diameter,  there  being  one  such  wheel  to  evexy  pair 
of  stocks.   The  framework  of  the  stocks  was  on  one  side  thereof  steadily 
held  to  the  ashlar  work  forming  the  floor  of  the  mill  by  means  of  bolts 
and  screws  in  the  same  manner  as  the  first  mentioned  shake  willey, 
and  on  the  other  side  was  firmly  fixed  in  its  place  by  means  of  two 
wooden  wedges  driven  in  between  it  and  the  ashlar.    In  consequence 
of  the  great  weight  of  the  hammers  the  machines  require  to  be  held 
rerj  firmly  to  keep  them  in  position,  but  with  proper  appliances  they 
ean  be  detached  in  a  few  minutes,  all  that  is  required  being  to  take  out 
the  wedges  and  unscrew  the  nuts. 
A  milling  or  fulling  machine  is  a  machine  for  effecting  the  same  pur- 
is  attained  by  the  fulling  stocks,  but  by  a  somewhat  different 
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node.    It  at  9h0ms  6  iwe  hiA,  2|  Cbcc  braad,  8  feet  long,  and  wei^ 

15  rrL  cr  :b3*«c<n=i.    It  vis  held  fiist  br  tiM"  frmmevoik  bcinc 

aaew*d  la  bcaas  accss  6  ir-sm  sqiiuer  kid  just  belov  the  sm&oe  ol 

tiu  ii>:r  oc  iae  eiIL  th#  spaet  licf  eeu  the  infhines  and  orer  du 

b^flsa  sesx  g~#d  vp  to  the  IstcI  of  the  floor  vith  loi^i  laid  in  mottn'. 

ScirsiS  the  warh^e  cor  the  beaais  to  vfaidL  it  vaa  aqewcd  cooU  be 

ftmdTed  vrrhoizt  dbplaoc^  some  of  tiie  bncka,  but  the  beams  kam  m 

ci  :he  «ar*rfwr«.    The  floor  cf  the  nill  does  not  consist  of  brida 

pBR  don  beta een  these  paiticBlar  »**^*^"— ;  bat  in  tskiBg 

ij  it  vaa  neeeasaij  to  remore  senrend  of  the  bricki. 


A  drjbradizn^  lafhiae  is  a  madiine  for  bmshing  doth  in  sd^ 
that   being  a  neeeasarj  part  oC   the   €ni«liing  proeess.    Ikf 
is  about  7  feet  hig^  8  feet  btoad,  and  6  feet  lon^  wa^ 
I5evt.  or  ihereaboatB^  and  vaa  festened  to  the  floor  in  the  same 
as  the  seeoodly  mentioiied  shake  wiDej.    There  is  a  long  and 
cast  iron  feamflvosk  attadied  bj  bolts  to  the  bodj  of  and  pnjflelil 
OTer  and  bcrood  this  madiine,  and  this  fesmewoik  was  sustaiaal  al 
prerented  from  inafiping  off  bj  being  hdd  up  with  three  iron  tokm 
stsTSi.  one  end  of  each  rod  being  nailed  to  the  joists  of  the  floor  sbon^ 
and  the  other  end  being  boiled  to  the  pnjecting  framework  bf  iMUi 
of  a  thxtadcd  boh  passed  thioagh  the  end  of  the  rod  or  staj  with  snt 
strewed  thereon  to  hold  it  in  its  place.    This  madiine  had  also  oat  «d 
of  a  steam  pipe  sciewcd  thereto,  die  other  end  of  the  steam  pips  bfog 
connected  with  and  festened  bj  an  ordinary  screw  or  threaded  joint  tot 
■uds  steam  pipe  hid  along  the  floor  of  the  milL     A  condensed  vit« 
pipe  a  qnarter  of  an  indi  in  diameter  was  also  screwed  at  one  end  to  tie 
machine,  and  the  other  end  was  taken  under  the  floor  and  throngh  tlie 
wall  of  the  building  to  cany  away  the  water  arising  from  the  eondeewd 


A  dry  beating  gig  is  a  madiine  for  brushing  cloth  and  thenbj 
loosening  the  nap,  and  is  a  machine  of  somewhat  similar  natnre  to 
the  dry  bmshing  madiine.     The  madiine  has  also  an  iron  frtmevoik 
orer  it  as  described  in  the  dry  bmshing  machine,  which  is  bolted  to  tad 
forms  part  thereof  and  was  held  in  its  place  by  being  attadied  withteo 
iron  rods  to  the  roof  of  the  building,  and  to  the  machine,  by  note  tad 
bolts  in  the  manner  described  in  the  last  preceding  paragn^   Th« 
other  parts  of  the  madiine  rested  by  their  own  weight  on  the  flocr. 
There  were  also  attached  by  screw  or  union  joints  to  the  maehine  tf 
iron  steam  pipe  half  an  inch  in  diameter,  which  was  connected  with  ^ 
main  steam  pipe,  and  a  condensed  water  pipe,  which  was  festened  to  tht 
machine  by  screws  or  union  joints,  and  went  under  the  floor  throngh  the 
wall  of  the  building,  in  the  same  manner  as  in  the  case  of  the  esiddiy 
brushing  machine. 
A  hydraulic  pump  and  hydraulic  presses  constitute  the  machinerr 
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used  for  pressing  the  doth  after  it  has  been  manufactured  so  as  to  form  1869. 

•n  even  and  smooth  surface  upon  it.    The  pump,  which  is  worked  by    

hand,  is  about  3  feet  high,  4  feet  broad,  and  4  feet  long,  and  the  presses  Lowo  bottom 
are  each  about  8  feet  high,  4  feet  broad,  and  4  feet  long,  and  the  BiB&T. 
iHiole  of  the  machinery  of  which  it  is  constituted  weighs  2  tons,  or 
thereabouts.  The  pump  was  screwed  to  bolts  let  into  an  ashlar  stone 
bed  on  a  level  with  the  floor  of  the  building  by  means  of  nuts.  A  pipe 
was  connected  with  the  pump  by  a  screw  or  union  joint,  which  pipe 
was  also  connected  with  the  cylinder  of  each  of  the  presses  by  a  screw 
or  union  joint.  The  presses  stood  entirely  by  their  own  weight  in  holes 
sunk  into  the  groimd,  and  when  the  pipe  from  the  pump  which  ia  screwed 
to  the  cylinder  of  each  press  was  unscrewed,  each  press  could  be  com- 
pletely removed  in  detached  pieces  without  disturbing  any  part  of  the 
fthnc  of  the  building.  Until  such  pipe  was  unscrewed  the  press  of 
coozse  could  not  be  so  removed.  These  presses  could  also  be  worked 
hy  the  steam  engine ;  to  do  so  it  was  necessaiy  to  turn  a  valve  connected 
with  the  pump,  so  that  the  water  from  the  steam  pump  might  be  driven 
hj  the  same  pipes  to  the  cylinder  of  the  press. 

In  using  hydraulic  presses  in  the  finishing  of  woollen  cloth,  it  is 
Beeessary  to  have  and  use  therewith  press  plates,  press  papers,  clogp, 
and  fencings.  Press  plates  are  loose  sheets  of  iron  32  inches  lon^, 
12  inches  wide,  and  about  a  quarter  of  an  inch  thick ;  they  are  heated 
in  the  press  oven  after  mentioned,  and  then  placed  between  the 
different  folds  of  cloth  so  as  to  keep  the  cloth  warm  during  the  time 
that  it  is  being  pressed  in  the  hydraulic  presses.  There  were  firom 
100  to  200  of  them  used  in  the  mill  of  W.  Kershaw,  and  at  the  sale 
they  were  sold  at  a  price  per  cwt.  Press  papers  are  loose  sheets  of 
atzong,  glazed  cardboard,  about  36  inches  long,  and  31  inches  wide ; 
they  are  placed  between  the  different  folds  of  cloth  before  it  is  put  in 
the  press,  and  their  use  is  to  protect  the  cloth  ficom  the  heated  press 
plates,  and  to  give  a  smoothness  and  gloss  to  the  cloth  with  the  different 
£aldi  of  which  they  are  compressed  in  the  hydraulic  press.  There  were 
a  great  number  of  such  papers  used  in  the  mill,  and  they  were  of  oon- 
•idecable  value.  At  the  sale  of  the  machinery  and  articles  in  question 
the  press  plates  and  press  papers  were  sold  separately  from  the  hydraulic 
presses,  the  papers  being  disposed  of  at  a  price  per  lb.  weight. 

The  press  oven  is  an  iron  box  heated  by  steam,  in  which  the  iron 
press  plates  referred  to  in  the  last  preceding  paragraph  are  heated  before 
being  used.  It  weighs  about  a  ton,  and  stood  on  the  floor  by  its  own 
weight.  It  was  connected  by  means  of  screws  or  union  joints  with  an 
iron  pipe,  1  inch  in  diameter,  for  the  purpose  of  supplying  it  with  steam 
from  the  boilers,  and  with  an  iron  pipe  three  quarters  of  an  inch  in 
diameter,  by  which  the  condensed  water  was  carried  away  from  the 
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1869  ^^^^  ^^  ^^^  condensed  steam  pipe  of  the  small  steam  engine  in  the 

. press  shop  after  mentioned. 

LoKGBOTTOM  rj^^  scTCw  prcss  IS  a  machine  nsed  for  a  similar  purpose  to  that  for 
Be&'bt.  which  the  hydraulic  packing  press  after  described  is  used,  but  is 
worked  by  hand,  and  consists  of  two  wooden  boards  2  or  3  inches  in 
thickness,  and  about  4  feet  square,  between  which  the  doth  is  placed; 
and  by  means  of  an  iron  screw  brought  to  bear  on  the  upper  of  the 
two  boards,  the  boards  are  forced  towards  each  other,  and  the  doUk 
is  compressed  into  a  smaller  and  more  compact  bulk.  The  iron  scrav 
worked  in  a  hole  made  in  a  wooden  plank  or  board,  upheld  at  lbs 
height  of  about  7  feet  from  the  floor  by  two  other  boards,  one  on  eite 
side.  This  machine  rested  on  the  floor  by  its  own  weighty  but  in  ocder 
to  support  the  framework  two  small  iron  rods  or  holdfaata  wen  vbmM 
at  one  end,  and  bolted  by  a  nut  outside  through  the  wall  of  the  bidld- 
ing,  and  at  the  other  end  were  attached  to  the  niachine  by  means  of  s 
nut  and  screw.  By  unscrewing  the  nuts  the  whole  machine  could  be  tf 
once  removed. 

Small  steam-engine.  In  the  same  room  where  the  four  hydisolie 
presses  and  press  oven  were  placed,  namely,  the  press  shop,  there  wis  ft 
small  high  pressure  or  non-condensing  steam-engine  of  four  horse  power, 
It  was  used  for  the  sole  purpose  of  working  the  hydraulic  presses  win 
the  hand  pump  was  not  used,  and  was  fastened  by  nuts  screwed  to  fidir 
bolts  let  down  into  the  ashlar  bed  or  floor  built  up  for  the  purpose^  os 
which  it  stood,  the  steam  to  set  it  in  motion  being  conveyed  by  pipee 
from  one  of  the  main  boilers  used  to  generate  steam  for  the  condeooDg 
steam  engines  used  for  communicating  power  to  the  mill ;  which  pipet 
were  attached  to  the  steam  engine  by  means  of  a  flange  pipe  bolted 
thereto  by  nuts  and  bolts.  When  the  nuts  and  bolts  to  this  steam  flinge 
pipe  and  the  nuts  to  the  bolts  in  the  ashlar  work  were  unscrewed  aod 
withdrawn  the  steam-engine  could  be  lifted  off  the  bolts  and  completely 
detached. 

A  hydrauh'c  packing  press  and  hand  pump  form  the  machineij  fot 
packing  the  cloth  previous  to  its  being  sent  away  to  the  merchant  or 
customer.  This  class  of  machine  is  not  by  any  means  invariablj  a  psrt 
of  a  woollen  manufacturer's  machinery,  but  the  peculiar  business  earned 
on  by  W.  Kershaw  necessitated  his  sending  away  his  cloth  in  • 
finished  state  to  great  distances,  and  made  it  desirable  that  he 
should  have  the  means  of  packing  it  easily  and  effectually,  and  with  • 
greater  saving  of  time  than  when  only  a  common  hand  screw  press  is 
used.  The  pump  is  a  hydraulic  hand  pump  for  working  the  packing 
press,  and  resembles  the  hydraulic  hand  pump  before  desaibei 
except  that  the  pump  now  being  described  is  smaller  in  size.  The  pad* 
ing  press  is  about  8  feet  high,  6  feet  long,  and  3  feet  broad,  and  wei 
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with  the  pump  1  ton  or  thereabouts.    The  packing  press  rested  on  the  1  QgQ 

floor  of  the  first  story  of  a  building  forming  part  of  the  mill  premises, 


and  was  fixed  or  stayed  by  two  iron  rods,  one  of  which  was  fastened  to  Lohobottom 
and  through  the  wall  of  the  room  by  a  rod  or  stay  through  the  wall,  Bebbt. 
with  a  nut  screwed  at  the  end  outside  the  building,  and  the  other  to  the 
joists  of  the  fioor  above  by  means  of  bolts  and  nuts.  The  pump  was 
bolted  by  bolts  and  nuts  to  the  fioor  on  which  it  stood,  and  a  pipe  from 
the  pump  to  the  press  was  fastened  by  screw  or  union  joints.  The  iron 
rods  or  stays  formed  no  part  of  the  machine,  and  were  used  only  for 
the  purpose  of  keeping  the  machine  steady  while  working.  It  is  neces- 
sary that  the  hydraulic  pumps  should  in  all  cases  be  securely  fixed  in 
their  places,  otherwise  the  pipes  conyeying  the  water  to  the  cylinder 
of  the  press  would  get  displaced  or  broken  ;  the  hydraulic  presses  aro 
of  no  use  without  a  pump. 

A  blowing  machine  is  a  small  machine  or  apparatus  for  giving  a  gloss 
to  the  doth  by  causing  steam  to  pass  through  it.  This  machine  stands 
by  its  own  weight.  One  end  of  a  pipe  was  fastened  to  it  by  screws  or 
union  joints,  the  other  end  being  screwed  into  the  steam  pipe  used  for 
sopplying  steam  from  the  boilers  to  the  room  in  which  the  machine  was 
placed.  There  was  also  an  outlet  or  waste  pipe,  one  end  of  which  was 
attached  to  the  machine  by  screw  or  union  joints,  and  the  other  end  ran 
through  the  wall  of  the  building  unto  an  underground  drain. 

A  donisthorpe  sizing  machine,  and  the  drying,  warping,  and  loom 
machines  connected  therewith,  form  an  apparatus  for  sizing  (t.  e, 
immersing  in  a  glutinous  liquid),  and  afterwards  drying,  warps  or  threads 
before  they  are  woven  into  cloth.  This  machine  stood  by  its  own 
ifeight  on  the  fioor  of  the  mill.  A  three  quarter  inch  iron  pipe,  which 
was  screwed  into  one  of  the  inain  steam  pipes  of  the  mill,  was  placed  at 
a  convenient  point  above  the  machine,  and  fsistened  to  the  wall  of  the 
ififll  by  holdfasts ;  the  other  end  of  the  iron  pipe  was  screwed  to  the 
machine  by  a  screw  or  union  joint.  Another  pipe,  a  quarter  of  an  inch 
in  diameter,  was  screwed  in  the  same  manner  to  the  machine  and  also 
to  a  condensed  water  pipe,  which  condensed  water  pipe  was  connected 
with  a  larger  pipe  fixed  near  the  fioor  of  the  room,  and  used  for  carry- 
ing away  condensed  or  waste  water  from  the  main  steam-engine.  When 
the  two  screw  or  union  joints,  by  means  of  which  the  two  pipes  were 
attached  to  the  machine,  were  unscrewed,  the  machine  was  completely 
detached.  The  warping  machine  consists  of  a  tin  cylinder  in  no  way 
attached  to  the  fabric  of  the  building,  but  standing  upon  cast  iron  wheels 
which  run  upon  two  ridges  or  slight  tramways  of  metal,  about  half  an 
inch  in  diameter,  and  five  yards  long,  laid  upon  the  fioor  of  the  mill,  and 
hold  in  position  by  means  of  small  iron  holdfasts,  part  of  them  driven 
into  the  stone  fioor  between  the  flags,  and  others  let  into  the  flags 
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1869  ^^^  fiEistened  bj  lead.    The  ridges  or  tramways  stood  about  a  qoartfr 

of  an  inch  above  the  surface  of  the  floor ;  their  only  purpose  was  to 

LoMOBOTTOM  g^^jg  ^^^e  machine  when  in  motion,  and  to  enable  it  to  ran  more 
Bebbt.  smoothly ;  the  motion  given  to  this  machine  was  finom  the  shaft  abois 
by  a  strap.  The  loom  machine  was  in  no  way  affixed  to  the  fireehoUl, 
bat  is  claimed  by  the  defendants  as  being  i^pnrtenant  to  the  dodi- 
thorpe  sizing  and  diying  machine  in  connection  with  which  it  vn 
used ;  as  a  matter  of  convenience,  the  material  was  usually  carried  tnm 
one  of  these  machines  direct  to  the  other,  but  there  is  no  necesMj 
connection  between  the  two  machines,  and  either  of  them  woold  te 
available  for  the  purpose  for  which  it  is  used  without  the  other.  Hi 
sizing,  diying,  warping,  and  loom  machines  were  put  in  one  lot  bftfci 
auctioneer,  and  sold  together. 

The  beaming  frame  stood  upon  the  floor  by  its  own  weight.  It  m 
not  connected  in  any  way  with  the  fabric  of  the  building,  and  eoril 
be  at  once  lifted  up  and  carried  away  but  for  a  leather  band  or  Uk 
which  communicated  motion  to  it  from  the  shafting  above.  Thii  bik 
was  passed  over  a  drum  on  the  shafting,  and  also  over  a  wheel  of  thi 
machine,  but,  the  wheel  being  surrounded  by  the  framewcni:  of  te 
machine,  the  belt  could  not  be  slipped  off  as  in  the  case  of  the  genenfitf 
of  machines,  but  must  be  cut  or  have  some  stitches  taken  out  before  Ai 
machine  could  be  removed. 

In  the  yard  of  the  premises  there  was  a  double  iron  cistera  used  ftr 
steaming  doth,  in  order  to  give  it  a  lustre  or  gloss.  This  dstem  wae  aboit 
7  feet  deep,  and  was  sunk  into  a  hole  in  the  ground,  made  on  porpote^ 
about  3  feet  deep.  An  iron  steam  pipe,  from  the  main  steam  pipe  froa 
the  boilers,  was  directed  into  it,  and  reached  from  the  top  to  the  botton 
about  the  middle,  but  was  not  in  any  way  fastened  to  the  cistera ;  aid 
this  pipe  would  have  to  be  bent,  or  one  length  of  the  pipe  would  htfi 
to  be  unscrewed  and  detached,  in  order  to  move  the  cistern.  Withoit 
bending  or  detaching  this  pipe,  and  removing  the  soil  around  it,  it 
would  be  impossible  to  remove  the  cistern.  There  is  also  an  apertut 
in  the  bottom  of  the  cistern,  through  which,  when  a  valve  attached  to 
the  cistern  was  opened,  condensed  water  could  pass  into  a  pipe  dztia 
laid  in  the  ground  beneath  the  cistern. 

In  the  counting  house  of  the  mill  and  premises  was  a  large  desk,  about 
5  feet  long,  4  feet  high,  and  4  feet  broad.  It  stood  by  its  own  veigbi 
An  iron  gas  pipe,  connected  by  screw  or  union  joints  with  the  main  pip» 
laid  underneath  the  soil  in  the  yard,  was  brought  into  the  oountiBg^ 
house  through  a  hole  cut  in  the  wall.  To  this  gas  pipe  a  small  leaA- 
pipe  was  soldered,  and  passed  through  a  hole  cut  in  the  side  of  thedeekp 
and  was  screwed  to  the  under  part  of  a  socket,  above  which  socket  va» 
an   upright   standard  carrying   the  burner,  and  the  socket  was  fiie^ 
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by  screws  to  the  desk.    When  the  gas  pipe  was  unscrewed  from  the  1869. 

socket,  and  the  lead  pipe  cnt  at  its  junction  with  the  iron  pipe,  which 

was  the  only  means  of  severing  it,  the  desk  was  completely  detached     AX)KaBOTTOii 
and  could  be  removed ;  but  without  severing  the  gas  pipe  it  could  not         Beeet. 
be  removed. 

There  was  also  in  the  counting  house  an  iron  safe.  It  was  let 
into  the  brick  wall,  and  surrounded  with  bricks  and  mortar ;  in  the 
front  was  a  wood  moulding  fastened  by  nails  to  pieces  of  wood  driven 
into  the  wall ;  the  safe  could  not  be  removed  without  pulling  off  the 
wood  moulding  and  disturbing  the  brickwork. 

Condenser  bobbins  are  used  for  winding  the  wool  upon,  when  in  the 
partly  manufactured  state  called  slubbing.  It  is  wound  upon  the  bob- 
bins when  used  in  connection  with  machines  called  condensers,  which 
it  is  admitted  are  not  fixtures ;  the  bobbins  are  then  taken  to  the  mules 
before  described,  and  the  wool  is  wound  off  them  by  the  mule,  and 
spun  on  to  a  coppin  or  bobbin,  after  which  the  condenser  bobbins  are 
taken  back  empty  to  the  condensers.  These  bobbins  the  defendants 
daim  as  appendages  to  the  mules. 

There  are  also  certain  loose  articles,  consisting  of  fencings  and  clogs, 
which  are  occasionally  used  with  the  hydraulic  presses,  and  are  only 
of  use  in  connection  with  them ;  they  are,  however,  bought  and  sold 
separately  from  the  presses. 

The  counter  shafting  is  placed  in  various  positions  in  the  several 
rooms  of  the  mill  and  premises,  and  consists  of  separate  iron  bars  or 
shafts  which  are  fixed  at  each  end,  as  described  p.  S57»  to  sockets 
in  iron  hangers  or  bearers  suspended  firom  the  ceiling  of  the  rooms, 
but  so  loosely  that  the  shafts  easily  revolve  in  the  socket  on  their 
own  axis;  but  the  shafts  cannot  be  removed  from  their  hangers  or 
bearers  without  unscrewing  and  taking  off  the  caps.  Motion  is  com- 
municated to  the  coimter  shafting  from  the  main  shafts,  which  run 
along  the  several  chambers  of  the  mill  and  premises  by  means  of 
hollow  wheels  or  drums  on  such  main  shafting  and  counter  shafting 
respectively,  over  which  leather  belts  or  bands  pass ;  and  when  made 
tight,  these  bands  communicate  to  the  counter  shafts  the  motion  given 
to  the  main  shaft. 

The  straps  or  belts  are  the  leather  bands  used  to  impart  the 
motion  of  the  main  shafting  to  the  counter  shafting,  and  of  both  kinds 
of  shafting  to  the  machinery  in  the  mill  and  premises.  They  are 
generally  about  6  inches  in  breadth,  and  are  commonly  bought  from  the 
enmers  in  undivided  lengths,  which  are  afterwards  cut  up  by  the  owner 
of  the  machinery  into  the  required  lengths,  the  several  pieces  being 
generally  rivetted  together  by  metal  rivets.  The  strap,  before  being 
pat  together,  is  passed  over  the  drum  on  the  shafting,  and  over  a  wheel 
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1869.  ^^  ^^  machine  to  be  set  in  motion,  and  being  dxawn  quite  ti^t,  tlie 
two  ends  are  stitched,  riTetted,  or  laced  together  with  leather,  thretd, 
or  tags,  or  metal  liyets.    The  straps,  when  so  jcMned,  can  be  slipped  off 

BjCARr.  the  drum  of  the  shaft,  and  then  thej  hang  loose  from  the  shaft,  fron 
which  they  cannot  be  removed  until  they  are  cut  or  unloosed  at  tbt 
point  of  junction.  They  can  be  slipped  off  the  wheels  of  all  the  maduBci 
in  question  in  this  case  (except  the  beaming  frame)  at  pleasure^  vboi 
the  machine  and  shafts  are  not  in  motion. 

The  question  was,  whether  the  plaintiff  became  ea- 
titled  to  the  machines  and  articles,  or  any  and  whici 
of  them,  under  the  bill  of  sale  dated  the  18th  Janmj, 
1865,  or  whether  the  defendants  were  entitled  to  ttf 
possession  of  the  machines  and  articles,  or  anyiil 
which  of  them,  under  the  <  deposit  of  title  deedi  ul 
the  conveyance  of  the  25  th  August^  1866,  or  either  of 
them. 

The  case  was  argued  in  Easter  Term,  AprU  27,  SO: 
before  Lush,  Hannen  and  Hates  JJ. 

MeUish  {Macleod  with  him),  for  the  plainti£— The 
question  as  to  the  right  to  the  machines  and  artidei 
enumerated  in  the  special  case,  having  regard  to  the 
nature  of  their  annexation  to  the  freehold,  arises  between 
an  equitable  mortgagee  and  a  creditor  of  the  mortgagor 
claiming  under  a  bill  of  sale.  It  is  admitted  that  an 
equitable  mortgagee  equally  with  an  ordinary  mortgagee 
is  entitled  to  all  fixtures,  even  such  as  between  landloid 
and  tenant  the  tenant  would  be  entitled  to  remove^  bat, 
looking,  to  the  mode  and  the  purposes  of  their  annei- 
ation,  most  of  these  machines  are  mere  chattels,  which 
would  be  distrainable  and  fall  within  the  rule  laid  down 
in  HeUaweU  v.  Eastwood  {a).   The  mill  might  be  used  for 

{a)  6  Exch.  295. 
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Jmrposes  besides  that  of  the  manufacture  of  woollen        1869. 
dloth,  and  it  is  stated  in  the  special  case  to  be  the    Lonobdttom 
castom  in  the  West  Riding  manufacturing  district  for       bb&rt. 
the  tenant  to  remove  such  machines  and  articles  as 
tiiose  in  question.     An  unused  mill  may  be  rated  as  a 
warehouse  for  machinery ;  Staley,  appt.^  v.  The  Overseers 
of  CastletoH,  respts.  (a),  Harter^  appt.,  v.  The  Overseers 
of  Salfordy  respts.  (5).     In  such  a  case  the  machinery 
must  be  considered  as  being  chattels.     In  Parsons  y. 
Hind{c)  the  question  which  arose,  not  between  land- 
lord and  tenant^  but  very  much  as  in  the  present  case^ 
was,  whether  a  hydraulic  press,  which  was  fixed   by 
means  of  bricks  and  mortar  to  the  floor  of  a  factory, 
remained  a  chattel,  or  was  part  of  the  freehold,  and  the 
Court  held  that  it  remained  a  chattel.  Climie  y.  Wood  ((/), 
affirmed  in  error  (e),  is  not  contrary  to  HeUawell  v.  East^ 
tDood{f)y  hni  KeUy  C.  B.,  in  delivering  the  judgment  of 
the  Court  of  Exchequer,  assumed  that  the  engine  and 
boiler  as  to  which  the  question  there  arose  were  what 
would  ordinarily  be  called  '*  fixtures.''     [^Lush  J.     The 
Court  of  Exchequer  did  not  profess  to  overrule  HeUawell 
V.  Eastwood (/),]    And  the  latter  case  was  recognised 
in  Waterfall  v.  Penistone  (ff). 

Manisty  {Macrory  with  him),  for  the  defendants. — 
There  are  four  classes  of  cases  in  which  questions  may 
arise  as  to  the  right  to  fixtures;  1.  Between  heir  and 
executor;  2.  Between  executor  and  remainderman  or 

(a)  bB.fS.  505.  (*)  6  B.  4^  8.  591. 

(c)  14  W.  R.  860. 

(d)  37  L,  J.  Exch.  168 ;  X.  i?.  3  Exch.  257. 

(e)  38  L.  J.  Exch.  223 ;  i  i?.  4  Exch.  328. 

(/)  6  Exch.  295.  (g)  Q  E  f  B.  876. 
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1869.       reversioner;  3.  Between  landlord  and  tenant;  4.  Be- 
LoNOBOTTox   ^^^^^  vendor  and  vendee  or  mortgagor  and  mortgagee ; 
Bkret       ^^^  ^  ^^^*  ^'  Mawe,  2  Smith  L.  C,  169,  6tli  ed^ 
where  all  the  cases  are  collected.     Articles  of  ma- 
chinery which,  though  fastened  to  the  floor  or  wall, 
are   chattels    as    between    landlord    and    tenant   and 
removable  by  the  latter  during  the  continuance  of  the 
tenancy,   are  as   between   mortgagor    and    mortgagee 
irremovable  fixtures,  being  accessory  to  the  corpus  of 
the  building  and  fixed  with  the  intention  of  being  used 
with  it.     [Lush  J.     The  quality  of  things,  such  ai  i 
portable  steam  engine,  shelves  in  a  kitchen,  a  lookiil 
glass  fastened  to  the  wall,  or  a  grate,  is  the  same  whether 
the  question  arises  between   landlord   and  tenant  or 
between  mortgagor  and  mortgagee,  but  the  tenant  mij 
sever  and  remove  them  during  the  tenancy,  whereas  the 
mortgagor  has  parted  with  the  property  in  them  and 
cannot  remove  them  ;  Place  v.  Fagg  (a),  where  Bajlq 
J.  said,  p.  281,  '^  Fixtures  which  the  tenant  has  a  right 
to  remove,  may  be  treated  as  chattels  in  a  proceeding 
against  the  tenant ;  but  as  against  the  owner  of  the 
estate,  they  are  part  of  the  freehold.^']     In  the  present 
case  the  mortgagor  gave  the  mortgagees  possession  of 
the  mill  for  the  purpose  of  being  used  as  such,  and  put 
them  with  reference  to  it  in  the  same  position  as  him- 
self.    The  distinction  is  between  things  fixed  for  the 
purpose  of  being  used  with  the  building  itself  and  those 
fixed  for  carrying  on  a  particular  trade  in  it.     In  Bofi 
V.  Shorrock  (b)  there  was  a  deed  assigning  a  mill  with 
the  looms  and  machinery  in  terms;  and  the  question 

(a)  4  AT.  #  i?.  277. 

(6)  37  L.  J.  Chanc.  144  \  L.R.b  Eg.  72. 
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was,  whether  the  looms  were  chattels,  or  were  fixed  to        1869. 
the  freehold  so  as  to  pass  by  the  assignment,  notwith-    Longbottoh 
standing  the  want  of  registration  under  the  Bills  of       Bebbt. 
Sale  Act,  17  &  18  Vict  c.  36.     fVood  V.  C.  adopted  the 
definition  of  fixtures  given  in  Ex  parte  Barclay  (a),  viz., 
''  Such  things  as  are  ordinarily  affixed  to  the  freehold 
for  the  convenience  of  the  occupier  and  which  may  be 
removed  without  material  injury  to  the  freehold,  such 
will  be  machinery,  using  a  generic  term,  and  in  houses, 
grates,  cupboards  and  other  like  things,^'  and  decided 
that  the  looms  in  question  were  part  of  the  freehold  as 
between  the  mortgagor  and  mortgagee,  and  therefore 
the  deed  did  not  require  registration.     [He  also  referred 
to  Mather  v.  Fraser  (i).]     [Hannen  J.    The  principle  in 
that  case  was  that  a  biU  of  sale,  if  it  assigns  fixtures 
by  themselves,  must  be  registered,  but  not  if  it  assigns 
them  with  a  house.]     The  reason  is  because  they  pass 
to  the  mortgagee  with  the  house,  and  that  is  in  accord- 
ance with  recent  decisions ;   Waterfall  v.  Penistone  (c), 
[Hayes  J.  referred  to  the  description  of  fixtures  in  the 
interpretation  clause,  sect  7.]     That  case  was  decided 
on  peculiar  circumstances :    the  second   mortgage  in- 
cluded other  fixtures  which  had  been  put  in  or  placed 
on  the  premises  after  the  execution  of  the  first  mort- 
gage.   In  WalmsUy  v.  Milne  {d)  Crowder  J.,  in  delivering 
the  judgment  of  the  Court  cited,  p.  137,  a  passage  from 
the  judgment  of  Wood  V.  C.  in  Mather  v.  Fraser  (i),  to 
the  effect  that  machinery  affixed  to  land  by  the  owner 
for  the  purpose  of  better  and  more  beneficially  using 

{a)  blkG.M.^  G,  403. 410. 

(h)  2K.fJ,  536.  (<?)  eE,4-B.  876. 

(d)  7  a  B.N,  8.  115. 

3  L  2 
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1869.       ^^^  enjoying  the  land  is^  althongh  the  means  of  such 
LoHGBOTTOM   ^®®  ^^^  cnjoymcnt  be  manafacture  or  trade^  within  the 
g  ^'  authority  of  Fisher  v.  Dixon  (a).     The  latter  case,  where 

the  question  was  considered  as  if  arising  between  heir  and 
executor,  shews  that  the  fixtures  which  the  owner  of  a 
mine  has  annexed  to  the  freehold  are  to  be  dealt  with 
as  part  of  the  land.     [He  also  cited  Haley  ▼•  Hammers- 
ley  (i),   Morton   v.   Woods^   in  error  (c).]      [Hannen  L 
How  do  you  distinguish  the  present  case  from  those 
which  decide  whether  machinery  is  rateable  or  not?] 
Those  cases  define  what  things  become  parcel  of  tk 
building  as  between    landlord  and   tenant;    in  caai 
between  mortgagor  and  mortgagee  things  pass  under 
general  words  in  the  deed,  unless  an  intention  that  thef 
should  have  a  narrower  meaning  is  shewn.  [He  refentd 
to  Rey.  V.  Inhabitants  of  Lee  (</).] 

All  the  machines  and  articles  enumerated  in  pp.  858-9| 
excepting  those  not  attached  to  or  connected  with  tbe 
fabric  of  the  mill,  depend  on  the  same  principle.  The 
straps  or  belts  follow  the  decision  in  Ackroyd  v.  ift- 
chell  {e)y  before  Wood  V.  C.  [Hannen  J.  They  belong 
as  much  to  the  thing  moved  as  to  the  thing  which 
moves  it.  In  the  assignment  in  that  case  the  large 
words  "  other  apparatus'^  were  used.] 

Macleod  (by  leave  of  the  Court,  MeUish  absente),  in 
reply. — The  plaintiff  does  not  seek  to  strip  the  mill  of 
that  which  makes  it  a  mill,  and  leave  it  only  with  bare 
walls.     If  the  machines  and  articles  in  question  paM 

(a)  12  CL  #F.  312.  {b)  SDeG.F.iJ.  687. 

(r)  9  ^.  #  A  632.  (d)7  B.^  8,  188. 

(#)  3  L.  T,  N.  S.  236. 
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to  tlie  plaintiff  the  mill  would  still  exist  and  be  of  the  1S69. 

same  horse  power  but  unfurnished  or  at  least  not  so  LoNOBorroM 

well  furnished  as  it  was.  „  ^' 

Cur.  adv,  vult. 


Hannen  J.  I  will  now  deliver  the  judgment  of  my 
brother  Lush^  my  deceased  brother  Hayes  and  myself. 
The  question  is^  whether  the  plaintiff  became  entitled 
to  the  machines  and  articles  enumerated  in  the  special 
case  (pp.  858-9)  under  his  bill  of  sale  of  the  18th 
January,  1865^  or  whether  they  passed  to  the  defend- 
ants as  fixtures  annexed  to  the  freehold  under  their 
equitable  mortgage^  which  was  prior  to  the  plaintiS^s 
bill  of  sale,  and  their  subsequent  conveyance  of  the 
25th  August,  1866;  and  our  opinion  is  in  favour  of  the 
defendants  as  to  all  the  articles  which  were  really  affixed 
to  the  mill  and  premises,  comprising  nearly  the  whole  of 
tlie  enumerated  articles,  except  a  few  which  appear  to  be 
merely  movable  goods. 

Kershaw,  under  whom  both  parties  claim^  was  owner 
as  well  as  occupier  of  the  mill  and  premises.  He  built 
the  principal  mill  and  fitted  it  with  engines  and  machi- 
nery, as  well  as  shafting  and  pipes  for  the  purpose  of 
supplying  and  communicating  steam  power  and  gas 
throughout  the  building,  and  he  also  supplied  and 
affixed  all  the  machinery  and  articles  necessary  for 
adapting  the  mill  for  the  business  of  a  woollen  manu- 
facturer which  he  carried  on  there.  The  title  to  the 
former  machinery  is  admitted  to  he  in  the  defendants, 
and  it  is  only  in  regard  to  the  latter,  to  which  the 
enumerated  articles  belong,  that  any  question  is  raised. 

It  is  stated  in  the  case  that  in  the  fVest  Riding  manu- 
facturing district  when  mills  are  occupied  by  tenants  the 
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1869.  landlord  owns  the  former  class  of  machinery  as  well  ti 
LoKGBOTTOH  ^^^  ™^^  ^^^  prcmiscs,  but  that  it  is  common  for  the 
tenant  to  supply  the  latter  class,  which  in  that  case 
remains  his  property ;  but  we  consider  this  statement 
as  altogether  immaterial  and  irrelevant  to  the  present 
case,  which  is  not  that  of  a  tenant  annexing  fixtures  on 
the  property  of  another,  but  of  an  owner  annexing  them 
on  his  own  property.  The  entire  inapplicability  of  the 
peculiar  law  of  fixtures  as  between  landlord  and  tCDttt 
to  such  a  case  was  long  since  very  clearly  pointed  mt 
by  Lord  Cottenham  in  the  well  known  case  of  Fishttt 
Dixon  {a). 

The  precise  question  here  is,  what  are  the  rights  of  i 
mortgagee  in  the  case  of  fixtures  annexed  to  the  fle^ 
hold  by  the  mortgagor.  In  the  present  case  the  mort- 
gage was  an  equitable  onCy  but  no  point  or  distinctioB 
was  made  on  this  ground ;  it  was  admitted  that  the 
plaintifif  at  the  time  of  his  bill  of  sale  had  notice  of  d» 
defendants*  mortgage,  and  the  case  was  argued  mi  the 
same  footing  as  if  a  mortgage  had  been  executed  bdw 
the  bill  of  sale.  Now  it  appears  to  us  to  be  well  settled 
by  a  series  of  decisions  both  at  law  and  in  equity  thit 
in  the  case  of  such  an  annexation  by  the  freeholder  of 
machinery  or  other  fixtures  the  things  so  annexed  will 
pass  to  a  mortgagee  with  the  freehold,  and  that  this 
applies  equally  to  articles  which,  as  between  landloid 
and 'tenant,  would  be  considered  as  trade  fixtures  as  to 
any  other  articles  which  are  really  in  the  nature  of 
fixtures.  See  Mather  v.  Fraser  (6),  tValmsley  f. 
Milne  (c),  and  the  earlier  cases  in  bankruptcy  and 
chancery   cited  in  the  judgment  of  the   latter  casei 

(a)  12  a.  #  F.  312.  328.  {h)  2  iC.  #  J.  i>36. 

(c)  7  C.  B.  y,  S,  Ho. 
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CUmie  v.  fVbod  (A).  Lohobottom 

But  on  the  part  of  the  plaintiff  it  was  strongly  con-  Be&rt. 
tended,  on  the  authority  of  Hellawell  v.  Eastwood  (c), 
that  the  machines  and  articles  now  in  dispute,  looking 
to  the  nature  of  the  articles,  the  mode  of  annexation, 
and  the  object  and  purpose  of  annexation,  were  not  in 
truth  fixtures  at  all,  but  remained  mere  movable  goods 
and  chattels,  which  would  be  liable  to  distress  as  the 
machines  called  cotton  mules  were  held  to  be  in  that 
case.  The  grounds  of  decision  given  by  the  Court  in 
that  case  were  that  the  annexation  there  was  so  slight 
as  to  admit  of  removal  of  the  machines  without  injury 
to  the  building  or  themselves,  and  the  object  and  purpose 
of  annexation  being  not  to  improve  the  inheritance  but 
to  render  the  machines  steady  and  more  capable  of 
convenient  use  as  chattels.  And  the  mules  were  in  that 
case  affixed  in  the  same  manner  as  many  of  the  machines 
in  the  present  case. 

But  it  is  observable  that  the  case  was  decided  before 
any  of  the  cases  to  which  we  have  referred  and  was 
cited  in  all  or  most  of  them  but  not  followed  in  any. 
On  the  contrary  it  was  distinguished  in  Mather  v. 
Fraser  (d)  by  the  present  Lord  Chancellor,  then  Vice 
Chancellor,  who  observed  that  it  was  a  case  between 
landlord  and  tenant  and  was  altogether  inapplicable  to 
the  question  whether  machines  fixed  by  an  owner  of  the 
soil  passed  to  a  mortgagee  of  the  freehold.  In  Mather 
T.  Fraser  machinery  fixed  in  the  same  manner  as  the 

(a)  L.  B,  3  Eq.  249. 

(b)  37  L.  J.  Exch.  158 ;  L.  R.  3  Exch.  257  ;  affinned  in  error.  38  L. 
J.  Exch.  223;  L.  R.  4  Exch.  328. 

(r)  6  Exch.  295.  {d)  2  K.  4'  J.  530. 


878 


[michaeluas  vacation.] 


1869.  machines  in  HeUttweU  r.  Eattvaod  {a)  were  cooeid' 
LoxaBuTTOM  ^  P""*  ^  ^  mortgagee  as  fixtares ;  and  is  ffalmib 
g^^j  Milne  (4)  the  fact  that  the  machinery  was  ao  fastene 
to  admit  of  severance  without  injury  to  the  bnildin 
the  things  fixed  was  disregarded  by  the  Court,  m 
also  in  Climie  t,  H'ood  (c)  the  special  additiooal 
found  by  the  jury  that  the  object  of  annexatioD  wai 
the  more  conrenient  use  of  the  things  fixed  and  no 
improve  the  inheritance. 

In  the  present  case  the  machines  in  qoesUon  i 
nearly  all  firmly  fixed  to  the  bailding  in  what  the  pra 
Lord  Chancellor  in  Mather  v.  Prater  (d}  calls  a  qaasi-] 
manent  manner,  namely,  by  screws  or  bolts,  or  vAdt 
with  lead ;  in  most  cases  they  were  affixed  to  the  fli 
in  some  both  to  the  floor  and  roof,  uid  in  others  to  I 
side  walls.  This  fixing  was  clearly  necessary,  tor  & 
could  not  otherwise  be  effectually  used ;  and,  for  t 
same  reason,  the  fixing  was  obviously  not  occasional  b 
permanent.  It  is  no  doubt  eud  that  the  ohject 
fixing  was  to  insure  Bteadiness  and  keep  the  machines 
their  places  when  worked ;  but  the  same  thing  eov 
probably  be  said  of  moat  trade  fixtures,  from  a  stei 
engine  downwards.  And  if  the  effect  of  this  fixing 
to  cause  the  vhole  set  of  machines  to  be  effectually  w 
in  the  manufacture  of  woollen  cloth,  it  seems  ve 
difficult  to  avoid  coming  to  the  conclusion  that  a  nect 
sary  consequence  is  to  cause  the  mill  to  be  pat  to  a  mo 
profitable  use  as  a  wool  mill  than  it  otherwise  would  1: 
It  is  also  equally  difficult  to  conceive  that  a  mtcliii 


(a)  6  ErcA.  295. 
(i)  57L.J.&cli.lBB;  L.  R.  3£tr*.  257; 
J;E«*.323;  Z.  fl.  4  £n7».  S28. 
(c)  2K.^J.  536. 


(»)  T  C.  B.  S.  s.ni. 
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irbich  at  all  times  requires  to  be  firmly  fixed  to  the        1S69. 
freehold  for  the  purpose  of  being  worked  could  truly  be    lomobottom 
said  never  to  lose  its  character  as  a  movable  chattel.  Bi&bt. 

We  therefore  think  that  the  case  of  HeUatoell  v.  East- 
wood  (a)  was  well  distinguished  from  cases  like  the  pre- 
sent in  Mather  v.  Eraser  {b)j  and  that  all  the  fixed  articles 
in  the  present  case  were  such  articles  as  were  considered 
to  be  in  the  nature  of  trade  fixtures  by  the  Court  of 
error  in  CUmie  v.  Wood  (e)  in  regard  to  the  machinery 
there  in  dispute,  and  that  they  passed  to  the  defendants 
under  their  mortgage  and  subsequent  conveyance. 

The  articles  which  we  consider  to  be  merely  movables 
are  the  washer  or  washing  machine,  the  press  plates 
and  papers,  the  loom  machine,  the  beaming  frame,  the 
desk  in  the  counting  house,  the  condenser  bobbins,  the 
fencings  and  clogs. 

Judgment  accordingly  {d). 

{a)  6  Exch,  295.  (6)  2  K,  ^  J.  636. 

(c)  38  L,  J,  Exch,  223;  Z.  R,  4  Exch,  328. 

{d)  See  Ex  parte  Astbury,  38  L,  J,  Bank,  9;  Z.  i?.  4  Chanc.  App. 
630;  and  T\tmer  v.  Cameron,  post 


Barber  against  Fleming.  Monday, 

Novenierlbih, 

On  the  7th  August,  1866,  the  agents  of  the  owners  of  the  ship  ^-t  jif    - 

ihea  lying  at  Bombay,  chartered  her  at  lAverpool  for  a  voyage  from  ^^^^^  •*** 

SawUmds  Island  to  a  port  in  the  United  Kingdom  for  a  cargo  of  guano,  /to^^Vj 

freight  to  be  paid  at  port  of  discharge,  the  ship  to  be  at  Howlande  f-j^ 

Jdand  on  or  betbre  the  Ist  June,  1867,  or  the  charterer  to  have  the  > *^    it 

option  of  declaring  the  charter  void.     On  the  7th  September,  1866,  the  -'^^^ 

plaintiff  on  behalf  of  the  owners  of  the  C,  effected  an  insurance  with  *^^2l!^' 

the  defendant  at  and  from  B&mbay  to  HowUmde  Island,  while  there,  and  Y^^i^*^ 

thence  to  any  port,  &c.  in  the  United  Kingdom,  on  freight  chartered  or  ^^^  ***"• 
othenriM  valued  at  X3600  in  the  ship  C,    It  was  lawfiu  for  the  diio  to 
sail  to  and  touch  and  itay  at  any  ports  whatsoever  without  prcguaice 
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1869. 


Barber 

V. 

Flkmihg. 


to  the  insurance,  which  was  against  the  usual  perils.  On  the  4th  Sep' 
temhevy  tho  C,  sailed  in  ballast  under  the  chaiter  from  Bomhay  for  ffor- 
land^a  Idand.  She  got  out  of  her  course,  and  on  the  25th  Dtctnthtr  m 
ashore  on  tho  coast  of  New  Zealand,  The  owners  declined  to  famish 
tho  funds  necessary  for  repairing  her,  and  the  captain  was  unable  to 
borrow  money  on  a  bottomry  bond  except  on  condition  that  he  voold 
charter  the  C.  to  the  lender  for  a  cargo  of  timber  tram  New  Ztalend  to 
England.  Ultimately  the  C,  was  abandoned  to  the  holder  of  the  bottomxj 
bond ;  the  repairs  were  completed  and  a  cargo  of  timber  brong^t  to 
England  for  the  holder  of  the  bottomiy  bond.  At  the  trial  a  rerdid 
was  entered  for  the  plaintiff,  with  leave  to  more  to  enter  it  for  tho 
defendant,  the  Court  to  have  power  to  draw  inferences  of  iajdU    HeU, 

1.  That  when  the  C,  sailed  from  Bombay  the  chartered  freight  kad 
come  into  existence,  and  the  owners  had  an  insurable  interest  in  it 

2.  That  the  terms  of  the  chartcrparty  which  allowed  the  C.  to  tab 
in  a  cargo  on  the  passage  from  Bombay  to  HowlatuCs  Island  did  Bit 
prevent  the  interest  from  attaching. 

3.  Qtutre,  whether  the  policy  would  apply  to  freight  which  might  It 
earned  on  the  passage  from  Bomltay  to  Rowland's  Island  f 

4.  Held,  that  it  was  a  question  for  the  jury  whether  there  was  a  tM 
loss  by  the  perils  of  the  sea.  But  there  was  abundant  evidence  iitb 
affirmative. 


T^ECLARATION  on  a  policy  of  insorance  fion 
Bombay  to  HowlancCs  Island  and  thence  to  tbe 
United  Kingdom  for  freight  under  a  chartcrparty  fion 
Howland^s  Island  to  Great  Britain^  alleging  that,  tbe 
ship  being  wholly  lost  on  her  way  from  Bombay  to 
/lowland's  Island  by  perils  insured  against,  the  chartered 
freight  was  wholly  lost 

On  the  trials  before  Hannen  J.^  at  the  Lojidon  Sit- 
tings after  Hilary  Term,  it  appeared  that  on  the  7th 
August,  1866,  the  agents  of  the  owners  of  The  Cambodia^ 
then  lying  at  Bombay  awaiting  orders  for  her  homewsid 
voyage,  by  a  chartcrparty,  which  was  in  a  printed  form, 
chartered  her  at  Liverpool  for  a  voyage  from  Howlamts 
Island  to  a  port  of  discharge  in  the  United  Kingdom  for 
a  full  and  complete  cargo  of  guano  at  Howland^s  Island; 
freight  to  be  paid  at  port  of  discharge ;  the  ship  to 
be  at  Rowland^ 8  Island  on  or  before  the  1st  June,  1867, 
or  the  charterer  to  have  the  option  of  declaring  the 
charter  null  and  void. 


Flemiho. 
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On  the  7th  September,  1856,  the  plaintiflf,  on  behalf  1869. 
of  the  owners  of  The  Cambodia,  eflfected  an  insurance  p^^^^^ 
at  Lloyd^By  which  the  defendant  underwrote,  "at  and 
from  Bombay  to  Howland'a  Island,  while  there,  and 
thence  to  any  port  or  ports,  place  or  places  of  call  and 
discharge  in  the  United  Kingdom,  in  any  order,''  for 
2000/.  on  freight,  chartered  or  otherwise,  valued  at 
8600/.,  in  the  ship  Cambodia.  It  was  lawful  for  the 
ship  on  that  voyage  to  proceed  and  sail  to  and  touch 
and  stay  at  any  ports  or  places  whatsoever  without 
prejudice  to  the  insurance,  which  was  against  the  usual 
perils,  and  there  was  the  usual  sue  and  labour  clause. 

On  the  4th  October  The  Cambodia  sailed  in  ballast 
under  the  charter  from  Bombay  for  Howland^s  Island, 
which  is  one  of  the  Chincha  Islands,  Being  short  of 
provisions  she  made  for  Hobart  Town,  in  Tasmania,  and 
meeting  with  bad  weather  she  got  out  of  her  course, 
and  on  the  25th  December  ran  ashore  on  the  coast  of 
New  Zealand.  Having  been  got  into  port,  a  survey  was 
made  with  a  view  to  repairing  her.  The  owners  declined 
to  supply  funds  for  the  expenses,  and  the  captain  was 
nnable  to  borrow  money  except  on  a  bottomry  bond  on 
condition  that  he  would  charter  the  vessel  to  the  lender 
for  a  cargo  of  timber  from  New  Zealand  to  England. 
The  money  so  obtained  was  insufficient  for  the  repairs, 
and  in  June  an  agent,  who  had  been  sent  from  England 
by  the  underwriters  on  ship,  and  acted  also  for  the 
owners,  after  surveys  and  consultation,  determined  that 
it  was  useless  to  repair  her  and  abandoned  her  to  the 
holder  of  the  bottomry  bond.  He  completed  the  repairs, 
BO  that  the  ship  was  fit  to  take  a  cargo  of  timber,  which 
was  brought  to  England  for  him  in  March  1868. 

A  verdict  was  entered  for  the  plaintiflf,  with  leave  to 
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1869.       move  to  enter  it  for  the  defendant ;  the  Court  to  have 

^j^^      power  to  draw  inferences  of  fact. 

_    ^'  In  Easter  Term,  MUward  obtained  a  rule  accordingly, 

FLxmicr.  '  ... 

on  the  ground  that  there  was  no  loss  of  fireight  withio 
the  policy,  and  that  no  freight  attached^  and  that  the 
plaintiff  abandoned  the  chartered  Toyage  and  so  lost  Ik 
policy  by  his  own  act. 

Maniity  {Lope$  with  him)  shewed  cause. — The  qnei* 
tion  is,  whether  there  has  been  a  loss  of  freight.    If  III 
ship  had  sailed  from  Bombay  on  a  seeking  voyage  uk 
no  cargo  had  been  provided  at  a  port  of  loading,  dot 
would  be  no  loss  of  freight  by  her  being  prevented  If 
the  perils  of  the  seas  fivm  reaching  a  port     Bat  liere 
the  ship  was  sailing  under  a  charterparty,  by  wUck 
freight  was  secured  on  her  reaching  HawlaruPs  Uad, 
and  proceeding  thence  on  the  prescribed  Toyage;  1  J^ 
nould  on  Insurance,  pp.  419-420,  Srd  ed.,  citing  DffoiAM 
Y^  WiUasey  {a).     [Cockbum  C  J.    There  the  sbiphdl 
reached  the  port  at  which  she  was  to  take  in  the  carp 
under  the  charterparty.]     Here  the  voyage  under  the 
policy   commenced  as  soon   as  the  ship   sailed  fron 
Bombay,  and  the  policy  was  intended  to  embrace  perili 
of  the  sea  which  should  prevent  the  ship  reaching  Hmf' 
land*s  hlandn    [Blackburn  J.    In  1  PhilUpe  an  Inmranee, 
p.  192,  §  836,  Srd  ed.,  which  is,  in  my  opinion,  the  bert 
book  on  the  subject,  there  is  a  passage  which  exactly 
describes  the  present  case.]     The  chartered  freight  ii 
calculated  on  the  voyage  fix>m  Bombay  to  Howbaits 
Island  as  well  as  on  the  voyage  from  Howland^s  Idni 
to  the  United  Kingdom,  and  therefore  attached  as  soon 
as  the  vessel  sailed  from  Bombay.    How  could  a  ship- 

(a)  \M,iS,  313. 
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owner  having  such  a  charter  as  this  insure  the  chartered       1869. 
freight,  which  is  clearly  an  insurable  interest,  except  by       baebbb 
a  policy  fiar  the  whole  voyage  ?  Fmmijio. 

Jdilward  and  FuUarton,  in  support  of  the  rule.*— The 
policy  never  attached  with  respect  to  the  freight  in- 
tended to  be  insured,  for  it  never  was  in  existence.  The 
■hip  had  not  commenced  earning  the  freight  insured. 
There  is  no  provision  in  the  charterparty  that  the  ship 
should  proceed  with  all  convenient  speed  to  the  port 
of  loading ;  it  is  only  stipulated  that  she  shall  be  at 
JBawIafuTs  Island  on  the  1st  June,  1867,  and  the  interval 
would  not  be  required  for  a  direct  voyage  from  Bombay 
to  that  island.  The  charterparty  allowed  a  cargo  to  be 
taken  from  Bombay  to  Howland^s  Island.  The  words 
''<diartered  freight  or  otherwise'^  would  apply  to  the 
freight  from  Bombay  to  HowlamPs  Island,  if  any  had 
been  earned.  The  risk  upon  chartered  freight  has  not 
attached  until  something  required  by  the  charterparty 
has  been  done  under  it  with  the  intention  of  or  towards 
performing  the  charterparty.  In  Thompson  v.  Taylor  (a) 
the  charterparty  contained  a  stipulation  that  the  ship 
should  sail  from  London  to  Teneriffe,  there  to  take  on 
board  cargo  and  proceed  to  Barbadoes,  where  freight 
waa  to  be  paid  on  the  quantity  shipped.  The  insurance 
was  on  the  freight  at  and  frx>m  London  to  Teneriffe  and 
at  and  from  thence  to  any  of  the  West  India  Islands. 
The  ship  was  lost  on  her  voyage  from  London  to  Tene^ 
riffe;  but  there  was  an  inchoate  performance  of  the 
charterparty.  [Blackburn  J.  Here  the  shipowner  in- 
sured himself  on  a  voyage  direct  to  HotolandPs  Island, 
and  the  ship  sailed  on  that  voyage,  though  in  the  eight 

(a)  6  T.  /?.  478. 
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18G9.  months  preceding  the  Ist  June^  1867,  she  might  fasTe 
Baebek  made  a  voyage  which  would  have  been  a  deviation.] 
In  Evertk  v.  Smith  (a),  where  the  insurance  was  at  and 
from  Riga^  and  the  ship  was  chartered  to  take  an  out- 
ward cargo  to  and  a  homeward  cargo  from  Riga^  Lord 
EUenboTough  said,  p.  284,  "  The  charterparty  is  only 
material  to  shew  that  upon  the  ship's  arrival  at  Jlyi 
there  was  an  inchoation  of  the  risk/'  [They  also  died 
Barclay  v.  Stirling  (6).]  There  was  no  total  loss  flf 
freight,  as  another  freight  was  earned  by  the  holder  rf 
the  bottomry  bond,  and  no  constructive  total  ki( 
Benson  v.  Chapman  (c),  Potter  v.  Rankin  (d). 

The  plaintiff  abandoned  the  voyage  for  which  fid^ 
was  insured.  [Cockbum  C.  J.  Whether  the  ammi 
intended  to  abandon  the  voyage  was  a  question  for  the 
jury.] 

CocKBURN  C.  J.  The  rule  must  be  discharged.  Ae 
first  question  is,  whether,  this  being  a  policy  for  freight 
to  be  earned  under  a  charterparty  by  which  the  ship 
was  to  go  from  Bombay  to  HowlandPa  Island,  there  to  take 
in  a  cargo  and  bring  that  cargo  from  Howland's  Islawl 
to  the  United  Kingdom,  and  the  vessel  having  started 
from  Bombay  upon  the  voyage,  and  having  been  pre* 
vented  by  perils  of  the  sea  from  reaching  Howlanii 
Island,  the  assured  can  recover.  The  authoritv  of 
Phillips  on  Insurance^  §  335,  is  directly  in  point  in 
favour  of  the  assured ;  and,  independently  of  authority, 
I  am  clearly  of  opinion  that  he  can  recover.  As  soon 
as  a  vessel  is  chartered  for  a  voyage  from  port  A.  to 

(a)  2M.4'S.  278.  (h)  5  M.  #  5.  6. 

(c)  2  H,  L,  a  696. 

(d)  37  L.  J.  C.  P.  257;  L.  R.  3  C.  P.  562. 
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port  B.J  and  to  take  in  a  cargo  there,  and  bring  it  to  1869. 
the  United  Kingdom^  or  take  it  to  any  other  port  for  Babber 
freight^  the  shipowner  has  an  interest  in  securing  the  Yi^nivo, 
freight  to  be  earned  under  the  charter,  and  this  interest 
is  insurable ;  he  loses  the  freight  and  the  benefit  of  his 
diarter  by  the  ship  being  disabled  on  her  voyage  to  the 
port  at  which  the  cargo  is  to  be  loaded,  and  from  which 
it  is  to  be  brought^  just  as  much  as  he  would  lose  it  by 
a  disaster  arising  from  the  perils  insured  against  between 
the  port  of  loading  and  the  port  of  discharge.  There- 
lore  it  is  an  appreciable  interest^  and  may  be  insured. 
It  is  a  fallacy  to  say  that  the  freight  is  earned  by 
faringing  the  cargo  from  the  port  of  loading  to  the  port 
of  discharge :  it  is  earned  by  the  whole  voyage.  The 
shipowner  who  sends  his  ship  empty  upon  a  voyage 
takes  care  to  make  the  freight  commensurate  with  the 
expense  and  risk  of  the  ship  going  out  to  the  port  of 
loading,  as  well  as  from  it  to  the  port  of  discharge. 

The  only  doubt  here  is,  whether  the  policy  applies  to 
a  voyage  under  this  charterparty.  By  the  terms  of  the 
cbarterparty  the  shipowner  was  at  liberty  after  his 
▼essel  left  Bombay  to  go  upon  other  voyages  with  other 
cargoes  to  other  ports  before  reaching  Howland^s  Island^ 
where  he  was  to  load  the  cargo,  it  being  only  stipulated 
that  the  ship  should  be  at  Howland^s  Island  on  or  before 
a  given  date.  It  may  be  that  if  the  ship  had  gone  on 
some  other  voyage  antecedently  to  her  going  to  How- 
lands  Island  that  would  have  been  a  deviation  which 
would  have  avoided  the  policy  so  far  as  relates  to  a  dis- 
aster happening  before  her  arrival  at  Howland^s  Islands 
But  it  is  plain  that  the  shipowner  did  not  contemplate 
availing  himself  of  the  liberty  which  the  charterparty 
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1869.  gave.  This  policy  being  on  freight  to  be  etrned  by  t 
Yoyage  from  Bombay  to  Howlandts  Island^  and  from 
IlawlaruPt  Island  to  the  United  Kingdom,  we  must  take 
it  that  he  had  in  view  the  voyage  which  the  ship  actually 
made,  namely  from  Bombay  to  HowlantTs  Island,  and 
from  Howland's  Island  after  taking  in  the  cargo  to  the 
United  Kingdom,  and  the  policy  is  applicable  to  that 
voyage. 

Then  it  was  objected  that,  as  there  was  nothing  t9 
prevent  the  assured  from  carrying  cargo  troxn.  Bamisf 
to  Rowlands  Island,  the  policy  would  attach  vfM 
freight  in  respect  of  a  cargo  between  Bombay  and  J^ 
lamfs  Island,  as  much  as  upon  the  freight  relating  to 
the  cargo  to  be  carried  from  Howlands  Island  to  the 
United  Kingdom ;  that  is,  the  terms  of  the  poliqr  are 
large  enough  to  embrace  what  was  not  in  the  contem- 
plation of  the  parties.  It  is  not,  however,  necessaiy  to 
consider  what  would  have  been  the  result  if  it  had  been 
sought  to  apply  the  policy  to  freight  between  Bombtof 
and  Hotoland's  Island.  It  may  be  framed  in  larger 
terms  than  were  necessary  with  reference  to  the  inten* 
tion  of  the  parties^  but  it  is  enough  for  that  which  wai 
intended. 

As  to  the  second  part  of  the  case  it  is  said  tha^ 
assuming  that  the  policy  was  operative  to  protect  the 
assured  in  respect  of  loss  of  freight  by  reason  of  the  ship 
not  being  able  to  get  to  Howlands  Island,  still  he  is  not 
entitled  to  recover  because  it  was  his  own  fault  that  tbe 
ship  did  not  get  there ;  in  other  words,  that  the  fiulnre 
to  get  there  was  not  in  consequence  of  the  perils  of  tbe 
sea,  because  the  partial  damage  the  vessel  sustained 
could  have  been  remedied.     But  that  was  eminentlj  a 
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^tiestkm  for  the  jury,  which  neither  party  submitted  to        18G0. 
Hie  learned  Judge,  should  be  withdrawn  from  the  jury       i][i^ii[ 
and  referred  to  the  Court;  nor  did  my  learned  brother      ylvmivo, 
reserve  leave  upon  it.    And  if  we  were  to  send  the  case 
for  a  new  trial  the  jury  could  only  come  to  one  con- 
diision^  namely,  that  there  was  a  constructive  total  loss 
quoad  the  voyage  to  Rowland's  Island  and  thence  to 
the  United  Kingdom,  so  as  to  carry  with  it  the  loss  of 
the  chartered  freight. 

Blacblbubn  J.  This  is  a  policy  of  insurance  upon  a 
▼oyage  from  Bombay  to  HowlandCs  Island  and  thence 
to  the  United  Kingdom.  The  nature  of  the  thing  in- 
mred  is  freight  "  chartered  or  otherwise."  So  that  upon 
tbe  lace  of  the  policy  there  is  a  bargdn  between  the 
insured  and  the  underwriters,  by  which  if,  during  that 
voyage,  freight  is  lost  by  one  of  the  perils  insured 
against,  the  underwriters  shall  pay.  Two  things  are 
necessary  to  support  the  claim :  first,  the  loss  of  freight 
oadsting;  and  secondly,  loss  by  a  peril  insured  against 
during  the  voyage. 

The  first  question  is,  whether  this  chartered  freight  had 
come  into  existence,  or  the  interest  in  it  had  attached  at 
the  time  the  accident  happened  which  caused  the  alleged 
loss.  So  long  as  the  freight  is  contingent,  or  merely 
probable,  or  the  shipowner  has  only  the  hope  of  getting 
it^  if  the  ship  is  lost  he  would  not  lose  freight,  but  only 
tihe  hope  of  earning  it.  On  the  other  hand,  the  law  is 
thus  laid  down  in  Phillips  on  Insurance,  sect.  xi.  §  328, 
'*  In  regard  to  the  commencement  of  this  interest,^'  i.  &, 
in  freight,  ''  it  is  a  general  rule  that  it  commences  not 
only  by  the  vessel  sailing  with  the  cargo  on  board,  but 
also  when  the  owner,  or  hirer,  having  goods  ready  to  ship, 

VOL.    X.  3    M  B.    &   S. 
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1869.       ^^  ^  contract  with  another  person  for  freight,  has  com* 
^ABBnT"  fenced  the  voyage,  or  incurred  expenses  and  taken 
steps  towards  earning  the  freight''     That  is  the  accurate 
rule,  and  is  supported  by  several  American  cases.    Wheo 
a  shipowner  has  got  a  contract  with  another  person  under 
which  he  will  earn  freight,  and  has  taken  steps  or  in- 
curred expense  towards  earning  it,   his   interest  \m 
become  inchoate,  and  if  afterwards  destroyed  by  one  d 
the  perils  insured  against  ought  to  be  paid  for  by  tte 
underwriters.     In  the  same  book,  §  335,  an  Amnkm 
case  is  cited  for  the  following  proposition  : — ''  A  ifwi 
being  chartered  from  A.  to  B,,  the  interest  in  the  frejgk 
commences  under  the  charterparty  on  the  vessePs  saiig 
for  A.y  either  in  ballast  or  with  a  small  quantity  onljcl 
goods,  for  B.'*   And  then  the  author  explains  the  propo- 
sition, "  That  is,  if  the  prior  passage  is  merely  preliminiij 
to  the  one  for  which  the  vessel  is  chartered,  having  no 
cargo  deliverable  at  A,  or  any  intermediate  port,  and 
the  object  in  the  passage  to  A,  is  merely  to  proaecnte 
the   voyage   thence   to  B.^  the  interest  in  the  whok 
freight  under  the  charterparty  accrues  on  the  commence- 
ment of  the  first  passage/'    That  explanation  describei 
this  very  case.     It  would  be  a  diflferent  question  if  the 
voyage  had  been  one  earning  freight  from  Bombay  to 
/lowland's  Island.     I  do  not,  however,  say  that  in  that 
case  the  policy  would  not  have  attached.    Mr.  Fullarimt 
in  his  argument,  did  not  dispute  that  if  the  charter* 
party  had  been,  as  in  each  of  the  cases  cited,  in  the 
ordinary  terms,  viz.,  that  the  ship,  being  at  Bombmf, 
should   with  all  convenient  speed  proceed   to  Howhxutt 
Island^  and  there  load  a  cargo,  as  soon  as  the  ship 
sailed  from  Bombay  to  /lowland's  Island  the  interest  in 
the  freight  would  attach,  and  there  would  be  a  com- 
mencement  of  the  risk.     But  he  wished  to  make  a  dia* 
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tinction  when  the  charterparty  only  required  that  the        1869. 
ship  should  be  at  the  port  of  loading  by  a  particular       barbbr 
day,   and,   if  there,   then   freight  should   be  received,      yl^ivq 
That  however  is  not  within  the  spirit  and  reason  of  the 
rule ;  for  the  interest  in  freight  commences  because  the 
shipowner  has  acted  so  far  under  the  contract  as  to 
shew  that  it  is  no  longer  speculative  and  has  done  some* 
thing  towards  making  the  contingent  interest  a  real 
thing,  which  thing  is  lost.     Therefore  as  soon  as  the 
ship,  although  not  bound  to  go  direct  from  Bombay  to 
Howland^s  Island,  had  begun  to  sail  for  that  purpose  the 
interest  in  the  chartered  freight  attached. 

Then  comes  the  question  whether  the  freight  was  lost 
by  the  perils  of  the  sea.  There  was  ample  evidence  to 
go  to  the  jury  that  when  the  ship  was  stranded  on  the 
coast  of  New  Zealand  she  was  in  such  a  state  that  to 
repair  and  send  her  to  Howland's  Island  in  a  condition 
to  earn  the  freight  would  have  cost  more  than  she  was 
worth,  and  no  evidence  to  the  contrary  was  given.  The 
defendant's  counsel  might  have  asked  that  the  question 
should  go  to  the  jury.  It  is  not  referred  to  the  Court 
under  the  terms  in  which  the  leave  was  reserved.  In  fact 
the  vessel  never  was  repaired,  and  therefore  the  point 
attempted  to  be  raised  in  Benson  v.  Chapman  (a)  does 
not  arise  here.  The  subsequent  contract  with  the  per- 
son who  advanced  the  money  by  which  he  was  to  have 
the  security  of  a  charter  of  the  vessel  for  a  cargo  of 
timber  did  not  undo  the  fact  that  the  ship  could  not 
have  been  repaired  so  as  to  have  gone  to  Rowland's 
Island,  and  did  not  prevent  there  being  a  total  loss. 

Hannen  J.     This  policy,  to  whatever  else  it  may  be 

(a)  2  H.  L.  C.  696. 

3  M  2 
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1869.  applicable,  includes  the  freight,  which  is  the  subject  of 
Dabbir  ^^^®  action.  It  may  or  may  not  apply  to  freight  whid 
p    ^*  might  have  been  earned  on   the  way  fixjm  Bombay  to 

HowlancVs  Island,  or  to  freight  other  than  the  chartered 
freight;  but  this  particular  freight  is  specified  under 
the  terms  of  the  policy,  inasmuch   as  it  is  chartered 
freight  from  HowlaruTs  Island  to  the  United  Kingdom. 
The  only  question  which   remains   is,   whether  the 
subject  of  insurance  has  been  lost  by  the  perils  msond 
against,  and  that  depends  upon  the  rule  laid  down  fl 
the  cases  as  to  what  is  such  a  bringing  into  existM 
of  the  thing  which  is  to  be  the  subject  of  insuraooeii 
to  make  the  liability  of  the  underwriters  attach,   lb 
present  case  clearly  comes  within  the  rule  as  stated  m 
Phillips  on  Insurance,  sect  xi.  §  328,  and  as  laid  downlij 
Lord  EUenhorough  in  Davidson  v.  WiUasey  (a),  wher^ 
in  dealing  with  a  policy  on  the  freight  upon  a  TOjip 
which  was  to  consist  of  two  parts,  he  said,  p.  S1& 
''  The  interest  intended  to  be  insured  was  the  freight 
which  the  assured  would  have  earned  under  the  tenv 
of  the  charterparty,  if  the  voyage  had  not  been  stopped 
by  the  perils  insured  againsf  Applying  that  rule  totk 
present  case,  if  the  voyage  in  the  course  of  which  tk 
freight  was  to  be  earned,  treating  it  only  as  a  vojip 
from   Howland's  Island  to  the    United  Kingdom,  oooU 
have  been  carried  out,  the  loss  would  not  have  beei 
sustained.     It  was  prevented   from  being   carried  out 
by  the  perils  of  the  sea  disabling  the  vessel  from  pfo- 
secuting  that  voyage.     It  is  said  that  the  vessel  wii 
not  prevented  from  prosecuting  the  voyage  contemphted 
by  the  charter  by  perils  insured  against,  but  by  the  free 
will  of  the  representative  of  the  owners  in  accepting 
another  charterparty.    But  no  such  point  was  presented 

(fl)  IM.^S.  3J3. 
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at  the  trial,  and  if  it  had  been  it  was  for  the  jury  and 
not  for  the  Court,  because  it  involved  an  inquiry  into 
the  physical  condition  of  the  ship  after  it  had  been 
stranded  on  the  coast  of  New  Zealand. 


1869. 


Barber 

V. 

Flemino. 


Hates  J.  concurred. 


Rule  discharged. 


L.     : 


IN  THE  EXCHEQUER  CHAMBER. 


DiGNAM  against  Baily. 


Declaration  against  the  defendant  as  sheriff  for  the  escape  of  B,  Fleas. 
Pixst,  not  guilty.  Secondly.  That  B,  was  discharged  fiim  custody  on 
the  production  of  a  certificate  of  the  registration  of  a  composition  deed 
under  The  Bankruptcy  Act,  1861,  24  &  25  Vict.  c.  134.  s.  198.  Issue 
on  both  pleas.  Demurrer  to  the  second  plea.  Replication  to  the  second 
plea^  That  the  plaintifiTs  cause  of  action  against  B,  first  accrued  after 
^e  making  and  after  the  registration  of  the  deed,  and  the  plaintiff 
*  WB8  not  amoDgst  the  creditors  of  B.  bound  by  the  deed.  The  Court 
■  of  Queeu*8  Bench  gave  judgment  that  the  second  plea  was  bad,  and  the 
replication  good  (8  B.  ^  8.  744),  staying  judgment  until  the  trial  of 
'  Hie  issues  in  fact.  On  the  trinl  it  appeared  that  B.  executed  a  deed  of 
eomposition  under  stat.  24  &  25  Vict.  c.  134.  s.  198.,  which  was  regis- 
tered  immediately.  At  this  time  a  bill  drawn  by  C.  and  accepted  by  B. 
WBB  running.  The  bill  was  indorsed  to  the  plaintiff.  After  it  became 
due  the  plaintiff  sued  B.  on  the  bill  and  obtained  judgment  against  him, 
and  the  sheriff  having  arrested  B.  on  a  ca.  sa.  discharged  him  on  the 
nrodnction  of  the  certificate  of  registration  of  the  deed.  A  verdict  was 
fonnd  for  the  plaintiff  on  the  plea  of  not  guilty,  the  juiy  assessing  the 
damages  at  the  amoimt  of  the  judgment  debt,  and  for  the  defendant  on 
the  issue  on  the  replication  to  the  second  plea. 
In  the  Queen's  Bench, 

L  Held,  that  the  plaintiff's  debt  was  barred  by  the  deed,  and  there- 
fore the  sheriff  was  justified  in  discharging  B.  upon  the  production  of 
the  certificate. 

2.  QiKpre^  whether  the  certificate  would  have  protected  the  sheriff  if 
the  plaintiff  had  replied  that  B.  had  an  opportunity  of  pleading  the  deed 
and  did  not  do  so. 

3.  Held,  that  the  defendant  was  entitled  to  the  postea,  and  to  have 
judgment  entered  for  him,  as  the  r«plication  to  the  second  plea  and  the 
Teroict  on  that  issue  cured  the  defect  in  the  second  plea,  and  shewed 
that  the  defendant  bad  succeeded  on  the  merits. 

In  the  Exchequer  Chamber, 

4.  Held,  that  the  replication  was  informal  for  not  shewing  that  the 
defendant's  debt  was  not  barred  by  the  deed. 

5.  Held,  affirming  the  judgment  of  the  Queen's  Bench,  that  the 


[Friday, 

ilffly7th,1869.] 

Monday, 

Novevwer 

8th.  1869. 
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November^lQih, 

1870.] 
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ri870  1        defendant  was  entitled  to  judgment  on  the  whole  record,  for,  p« 

^  '-^        Kelly  C.  B.,  Martin  B.  und  Brett  J.,  the  defect  (if  anj)  in  the  BMoad 

DiOHAM        P^®*  ^^^  cured  by  the   replication,   which   tendered  the  true  imm 

^  in  the  cause,  viz.  whether  the  debt  under  all  the  circumstances  wia 

Bailt  barred  by  the  deed,  and  the  defendant  havinf^  joined  issue  upon  the 

replication  and  succeeded  on  it  was  entitled  to  judgment :  per  C&oaiMff 

and  Cleasby  BB.,  and  Keating  and  Smith  JJ.,  the  second  ^ea«  thoo^ 

perhaps  informal,  was  sufficient,  and  the  rephcation  to  it  also  sufficient ; 

but  the  defendant  having  succeeded  on  the  replication  was  entitled  to 

judgment. 


"T^ECLARATION  against  the  defendant  as  sheriff  rf 
Kent  for  the  escape  of  T.  Brassinffton,  arrested  on 
final  process. 

Pleas.  Firsts  not  guilty.  Second^  that  after  the 
defendant  had  taken  Brassington  in  execution  of  Ae 
writ  Brassinffton  produced  to  the  defendant  or  his  officer 
and  then  gave  to  the  defendant  or  his  officer  a  copy  of 
the  certificate,  under  the  seal  of  the  Court  of  Bank* 
ruptcy  and  the  hand  of  the  deputy  chief  registrar  of 
the  Court,  of  the  due  registration  of  a  deed  or  instru- 
ment made  and  executed  between  Brassington  and  hit 
creditors  within  the  true  intent  and  meaning  of  the 
198th  section  of  The  Bankruptcy  Act,  1861,  24  &  23 
Vict,  c,  134.,  and  the  other  statutes  relating  thereto; 
wherefore  the  defendant  thereupon  released  and  dis- 
charged Brassinffton  out  of  his  custody  in  pursuance  of 
the  provisions  of  the  statute  in  that  behalfl 

Issue  on  both  pleas. 

Second  replication  to  the  second  plea.  That  the  pbun- 
tifTs  cause  of  action  against  Brassinffton  upon  and  in 
respect  of  which  the  judgment  was  recovered  first  arose 
and  accrued  to  the  plaintiff  after  the  making  and  after 
the  registration  of  the  deed,  and  the  plaintiff  was  not  a 
creditor  of  Brassinffton  in  respect  of  the  cause  of  action 
when  the  deed  was  made,  nor  when  it  was  produced  and 
left  for  registration,  nor  until  after  the  certificate  wai 


V. 

Bailt. 
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granted,  and  the  plaintiff  was  not  amongst  the  creditors      [1870.] 
referred  to  or  intended  to  be  bound  by  the  deed.  ^DionIm 

Demurrer  to  the  second  plea,  and  joinder  therein. 

Issue  upon  the  second  replication. 

Demurrer  to  the  second  replication,  and  joinder 
therein. 

In  Hilary  Term,  1868,  the  Court  held  that  the  second 
plea  was  bad  and  the  second  replication  to  that  plea 
good.     See  S  B.  ^  S.  744. 

On  the  trial  of  the  issues  in  fact,  before  Mellor  J.,  at 
the  London  Sittings  after  Easter  Term,  1868,  it  appeared 
that  on  the  27th  November,  1866,  the  plaintiff  commenced 
an  action  against  Brassington  on  a  bill  of  exchange, 
dated  the  17th  Aprils  1866,  drawn  at  three  months  by  one 
Clayton  to  his  own  order  on  and  accepted  by  Brassington. 
The  bill  became  due  on  the  20th  Julyy  and  was  indorsed 
by  Clayton  to  the  plaintiff  after  maturity.  On  the  20th 
Juncj  Brassington  executed  a  deed  of  composition  under 
Stat.  24  &  25  Vict.  c.  134!.,  which  was  duly  registered 
immediately.  Brassington  did  not  plead  the  deed,  and 
judgment  was  signed  on  the  11th  December  for  20^.  9*.  9d. 
debt  and  interest,  and  3/.  Ss.  costs.  A  ca.  sa.  was 
issued  for  the  amount  and  delivered  to  the  officer  of  the 
defendant,  the  sheriff  of  Kent;  and  the  officer,  having 
arrested  Brassington  on  the  15th  December,  discharged 
him  on  his  producing  a  copy  of  the  certificate  of  regis- 
tration of  the  deed. 

The  jury  found  the  issue  upon  the  plea  of  Not  guilty 
for  the  plaintiff  and  the  other  issues  for  the  defendant, 
and  they  assessed  the  damages  of  the  plaintiff  at 
23/.  178.  9d.,  and  costs  at  40«.,  leave  being  reserved  to 
move  to  enter  the  verdict  for  the  defendant  if  the  Court 
should  be  of  opinion  on  the  facts  that  the  plaintiff's 
cause  of  action  was  barred  by  the  deed. 
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[1870.]  ^  i*ule  was  obtained  accordingly:  against  which, in 

D^ojfjjg       Easter  Term,  May  7th,  1869, 

T. 

Digby  Seymour  {BuUen  with  him)  shewed  cause.— 
[^^ J^^'        First     On  the  demurrer  to  the  seccmd  plea  the  Court 

decided  that  the  sheriff  was  not  justified,  under  The 
Bankruptcy  Act,  1861,  24  &  25  Vict  c.  134.  s.  198.,  m 
discharging  a  debtor  firom  arrest  upon  the  production  of 
a  certificate  of  registration  of  a  deed  where  the  debt  fiv 
which  the  debtor  was  arrested  did  not  accrue  till  after 
the  date  of  the  deed.  See  8  &  ^  S.  744.  But  here  tk 
bill  was  not  due  and  was  not  indorsed  to  the  pkintif 
till  after  the  deed  was  executed. 

Secondly,  Brazsington  had  an  opportunity  of  pleading 
the  deed  and  did  not  do  so ;  therefore  he  cannot  sTail 
himself  of  the  protection  of  sect.  198 ;  Rossie  v.  Bailey  (a). 
[He  was  then  stopped.] 

Raymond,  in  support  of  the  rule. — First  The  com- 
position deed  operated  as  a  discharge  of  the  plaintiff's 
debt.  The  plaintiff  took  the  bill  of  exchange  after  it 
was  due,  and,  by  stat.  12  &  13  Vict  c.  106.  s.  172.,  it 
would  have  been  a  provable  debt  under  a  bankruptcy, 
though  not  payable  at  the  time,  and  therefore  would 
have  been  discharged  by  the  certificate  of  conformity 
under  sect.  200.  Under  stat.  24  &  25  Vict  o.  134.  i.  192. 
a  deed  of  composition  has  the  same  effect  as  an  adjudi- 
cation in  bankruptcy,  and,  by  sect.  198,  the  certificate  of 
registration  of  the  deed  is  available  as  a  protection  in 
bankruptcy  ;  though  probably  on  an  application  to  the 
Court  of  Bankruptcy  for  his  discharge  he  would  not 
have  been  entitled  ;  Ames  v.  Colnaghi  (6).  Also  under 
stat  12  &  13  Vict  c.  106.  *.  113.  the  bankrupt,  if 
arrested  for  the  debt,  would  have  been  entitled  to  his 

(a)  8B.^S,  74a  (b)  37  L.  J,  C,  P.  159;  L.  R.3C.  P.350. 
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discharge.     [He  cited  IFaod  v.  De  Mattos^  in  error  (a),       [1870.] 
JSxley  V.  Inglis  (6).]     The  debt  being  barred,  the  execu-       dIonIm 
tion  creditor  has  no  right  to  recover  anything  from  the        Ba7lt. 
execution  debtor.     It  would  be  a  strong  thing  to  say 
that  the  sheriff,  when  liable  to  a  penalty  for  detaining  a 
debtor,  is  not  entitled  to  discharge  him. 

Secondly.  Rossie  v.  Bailey  (c)  does  not  apply  to  the 
&ct8  of  the  present  case.  The  debtor  loses  the  benefit  - 
of  the  certificate  by  not  pleading  the  deed.  But  here 
the  question  is  between  the  creditor  and  the  sheriff. 
l^Lush  J.  This  point  does  not  arise  upon  the  pleadings. 
The  plaintiff  should  have  replied  that  the  debtor  had 
not  pleaded  the  deed.] 

Dighy  Seymour  asked  leave  to  amend,  which  was 
refused.  [Mellor  J.  The  proposed  amendment  is  of  a 
technical  character.] 

Per  Curiam  ( Cockbum  C.  J.,  MeUor,  Lush  and  Han- 
nen  J  J.).     The  debt  of  the  plaintiff  is  barred. 

Rule  absolute. 

Afterwards,  on  a  summons  taken  out  by  the  plaintiff, 
Mellor  J.  made  an  order  that  the  verdict  should  be 
entered  for  the  plaintiff  on  the  plea  of  Not  guilty,  but, 
as  the  defendant  had  succeeded  on  the  issue  raised  by 
the  replication  to  the  second  plea,  the  postea  should  be 
delivered  to  the  defendant. 

A  rule  having  been  obtained  calling  on  the  defendant 
to  shew  cause  why  the  order  should  not  be  amended  by 
striking  out  the  part  relating  to  the  postea,  and  why  the 
postea  should  not  be  delivered  to  the  plaintiff,  and  why 

(a)  3  F.  #  a  987.  {b)  37  L,  J,  145;  L,  B.  3  Exch.  247. 

(c)  8B.f8.  748. 
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[1870.]      the  judgment   should  not    be  amended   and  entered 
DioNAM      according  to  law, 

Bailt. 

Raymond  shewed  cause. — The  question  arises  firoia 

Novetkber  8th,  __ 

1869.  The  Common  Law  Procedure  Act,  1852,  15  &  16  Vwt. 

c.  76.  f,  81.,  allowing  several  matters  to  be  replied  to  a 
plea.     But  there  is  no  difficulty  when  each  series  of  the 
pleadings  is  taken  by  itself  as  if  they  were  on  separate 
records.     The  liberty  to  plead  or  reply  several  matten 
was  not  intended  to  alter  the  effect  of  the  pleadings  bat 
to  multiply  the  number  of  defences  or  replies,  theie 
defences  and  replies  being  in  all  respects  the  same  as  i 
pleaded  or  replied  separately  as  at  common  law.    la 
Kirk  V.  NotDiU  (a)  Bulkr  J.  said,  p.  125, "  Each  plea  muit 
stand  or  fall  by  itself;  they  are  as  unconnected  as  if  thej 
were  on  separate  records.'^     In  Gwynne  v.  Bumdl,iM 
JD.  P.  (6),  Patteson  J.  said,  '*  It  seems  to  me  to  be  essential 
to  the  due  course  of  pleading,  and  to  avoid  confusion, 
that  no  blending  of  pleas  should  in  any  instance  be 
permitted,  and  that,  whatever  may  be  the  number  of 
pleas  placed  upon  the  record,  each  plea  should  be  treated, 
both  in  itself  and  in  its  consequences,  as  if  it  were  tbe 
only  plea  on  the  record.^'     And  in  Galloway  v.  Jackitm, 
in  error  (c),  ParJce  B.  said,  "  Each  set  of  pleas  is  inde- 
pendent of  the  other,  and  the  defendant  has  a  right  to 
have  the  case  disposed  of  as  if  such  plea  had  been  the 
only  one  on  the  record.'^    The  same  principle  must  be 
applied  to  several  replications.     Here  the  second  series 
of  pleadings  is  on  the  second  plea ;  to  that  plea  there  is 
a  demurrer  and  a  traverse.     The  demurrer  was  decided 
in  favour  of  the  plaintiff,  and  he  might  have  apphed  for 

(a)  1  r.  B.  118. 

(b)  6  Bitiff.  N.  C.  453.  509-510;  S.  C.  7  a  #  F.  572. 

(c)  3  ScoU  N.  R.  753.  771 ;  ^.  C.  3  Af.  #  G.  960. 
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an  order  to  strike  out  his  replication  to  the  second  plea  [1870.] 
and  have  assessed  damages  on  the  demurrer.  Instead  Dionam 
of  doing  so  he  went  down  to  trial  upon  the  pleadings  Bailt. 
as  they  stood.  The  second  plea  was  proved,  and  the 
defendant  obtained  a  verdict  upon  it  This  disposed  of 
the  series  of  pleadings  ending  with  the  traverse  and 
demurrer  to  the  second  plea.  Upon  the  series  of  plead- 
ings consisting  of  the  second  plea,  the  special  replication 
to  it,  and  the  issue  thereon,  the  verdict  was  for  the 
defendant,  and  it  amounted  to  this^  that  the  plaintiff 
was  amongst  the  creditors  referred  to  and  intended  to 
be  bound  by  the  deed,  so  that  it  appears  upon  the  whole 
record  that  there  is  a  defence  to  the  action.  Therefore 
the  defendant  is  entitled  to  the  postea  and  the  costs  of 
the  cause,  the  plaintiff  being  entitled  to  the  costs  of  the 
issues  in  fact  or  law  found  for  him;  Gray  on  Costs,  pp.  33-4. 
Staley  v.  Long  (a),  Smith  v.  Brown  (6)  per  Parke  B. 
If  the  deed  had  been  properly  pleaded  in  the  first 
instance  the  defendant  would  have  succeeded  on  the 
plea.  That  slip  in  pleading  was  aided  by  the  averments 
in  the  replication  and  the  issue  thereon,  for  the  Court 
will  look  at  the  whole  record  and  give  judgment  for 
the  party  with  whom  the  right  appears  to  be;  Litt., 
§366. 

GriffUs,  in  support  of  the  rule. — The  pleadings  sub- 
sequent to  the  second  plea  are  immaterial ;  and  if  they 
were  not  the  defect  in  the  plea  is  not  cured  by  the 
replication.  If  judgment  is  given  for  the  defendant 
the  record  will  be  inconsistent  on  the  face  of  it.  The 
real  question  however  intended  to  be  raised  was  tha 
decided  in  Rossie  v.  Bailey  (c). 

(fl)  3  Bing.  N.  C.  781.  (b)  5  DowL  736,  737. 

(c)  SB.  ^  S.  748. 
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[1870.]  CocKBURN  C,  J.    The   order  of  my  brother  Mellor 

DiQMAM,  ^^8  right.  Whatever  might  have  been  the  result  if  the 
Bailt.  replication  had  raised  another  issue,  looking  at  the 
record  as  it  stands^  with  the  findings  of  the  jurji  the 
defendant  established  a  defence  on  the  merits.  If  the 
facts  had  been  found  on  a  special  case  or  had  been  in- 
serted in  the  plea  the  defendant  would  have  been  entitled 
to  judgment. 

Lush  J.  The  replication  negatived  a  fact  which  wti 
material  and  ought  to  have  been  alleged  in  the  plea,  aod 
the  finding  of  the  jury  upon  the  issue  taken  upon  ji 
supplies  the  defect  in  the  plea.  The  facts  found  on  the 
whole  record  establish  a  defence  to  the  cause  of  acti(n. 
The  defendant  is  therefore  entitled  to  the  judgment  and 
postea. 

Hannen  and  Mellor  JJ.  concurred. 

Rule  discharged. 

Judgment  accordingly  was  entered  for  the  defendant, 
and  that  he  recover  against  the  plaintiff  the  amount  by 
which  his  costs  on  occasion  of  the  issues  in  fact  (except 
the  first)  found  for  him  exceeded  the  plaintiff's  costs  of 
the  issues  in  law. 

The  plaintiff  having  brought  error  upon  this  judg- 
ment^ the  case  was  argued  on  June  18th^  1870. 

[Jun4 18th,  Mellish  (Day  with  him),  for  the  plaintiff. — The  find- 

1870  1  *f  a. 

ing  of  the  jury  in  favour  of  the  defendant  upon  the 
replication  to  the  second  plea  cannot  affect  the  plaintifTs 
right  to  judgment  for  the  damages  found  by  the  juij 
upon  the  first  issue  and  upon  the  judgment  of  the  Court 
in  favour  of  the  plaintiff  upon  the  demurrer  to  th 
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second  plea.     The  finding  of  the  jury  in  favour  of  the      [1870.] 
defendant  upon  the  replication  to  the  second  plea  cannot       Digram 
be  called  in  to  make  good  the  second  plea.     The  proper       b7ilt, 
judgment  is,  a  judgment  for  the  plaintiff  upon  the  first 
and  second  issues  for  the  damages  found  by  the  jury^ 
and  for  the  costs  as  to  those  isues^  and  for  the  defendant 
as  to  the  issue  upon  the  replication  to  the  second  plea 
and  for  the  defendant's  costs  as  to  that  issue. 

Raymond^  for  the  defendant — The  question  is,  whe- 
ther a  successful  demurrer  to  a  pleading  can  preclude 
the  effect  of  subsequent  pleadings  which  in  its  absence 
would  have  made  the  pleading  demurred  to  good.  The 
object  of  The  Common  Law  Procedure  Act,  1852, 
15  &  16  VicL  c.  76.  8.  81.,  in  allowing  several  matters 
to  be  pleaded  at  any  stage  of  the  pleadings,  was  to 
fiEidlitate  decisions  on  the  merits;  but  if  effect  be 
given  to  this  ground  of  error  the  demurrer  will 
preclude  the  Court  from  deciding  on  the  merits. 
The  Court  might  have  given  leave  to.  the  plaintiff  to 
amend  his  plea  even  after  judgment  on  the  demurrer 
on  payment  of  costs ;  and  the  effect  of  the  defendant 
pleading  over  and  of  the  verdict  upon  the  issue  on  the 
replication  is  substantially  the  same  as  that  of  amend- 
ment after  demurrer  and  upon  the  same  terms,  for  the 
defendant  will  have  to  pay  the  costs  of  the  demurrer. 
The  demurrer  only  decided  that  the  plea  was  bad  at  that 
stage,  and  the  plaintiff,  having  gone  to  trial  on  the  issue 
on  his  replication  to  the  second  plea,  cannot  fall  back  on 
his  demurrer  to  deprive  the  defendant  of  the  benefit  of 
the  verdict.  The  two  series  of  pleadings  are  to  be  dealt 
with  and  considered  separately;  and  if  that  of  which 
the  replication  to  the  second  plea  forms  part  discloses  a 
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[1870.]  defence  to  the  action  any  facts  which  can  exist  con- 
Dioiuir"  sistently  with  the  verdict  on  the  issue  raised  on  thai 
b/ilt        replication  must  be  presumed  to  have  been  proved. 

MeUUh,  in  reply. — The  proper  course  for  the  defendant 
was  to  apply  for  leave  to  amend  the  plea.  The  convene 
of  what  is  alleged  in  the  replication  cannot  be  assumed. 

Cur.  adv.  imt, 

Kelly  C.  B,  now  delivered  the  judgment  of  Marth 
B.^  Brett  J.  and  himself. 

In  this  case  we  are  called  upon,  after  a  decision  fif 
the  plaintiff  upon  demurrers  to  a  plea  and  a  rephcatioa 
going  to  the  whole  cause  of  action^  and  a  decision  bt 
the  defendant  upon  issues  in  fact  also  involving  the 
whole  cause  of  action,  to  pronounce  our  judgment  upon 
the  whole  record. 

Upon  the  facts  and  the  merits  of  the  case  we  are  of 
opinion  that  our  judgment  ought  to  be  for  the  defend- 
ant The  plaintiff  claims  damages  against  the  sheriff 
for  an  escape,  the  sheriff's  officer  having  discharged  one 
Brassington  when  taken  in  execution  upon  a  judgment 
obtained  against  him  by  the  plaintiff  on  the  11th 
December i  1866,  upon  the  production  to  him  by  Brat' 
stngton  of  a  certificate  of  the  due  registration  of  a  com- 
position deed  between  Brassington  and  his  creditors 
within  the  meaning  of  sect.  198  of  The  Bankruptcy 
Act,  1861.  The  judgment  was  signed  on  the  11th 
December^  subsequent  to  the  date  of  the  certificate  of 
registration,  which  bore  date  immediately  after  the  20th 
June,  on  which  day  the  deed  of  composition  under 
sect.  198  was  executed.  But  the  debt  recovered  by  the 
judgment  was  upon  a  bill  of  exchange,  which,  though 
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not  due  until  the  20th  July^  a  month  after  the  deed  of      [1870.] 
composition,  was  drawn  on  and  accepted  by  Brassington      dioham 
on  the  17th  of  Aprils  and  consequently  was  barred  by       bailt. 
the  composition  deed.     Brassington  was  therefore  en- 
titled to  his  discharge,  and  the  plainti£f  has  no  right  of 
action  against  the  sheriff  for  an  escape.    These  being 
the  facts,  if  they  had  appeared  before  us  upon  a  special 
case  without  pleadings  the  defendant  would  have  been 
entitled  to  our  judgment.     We  must  however  now  look 
to  the  record. 

The  plaintiff  declares  upon  the  escape. 

The  defendant  pleads,  First,  Not  guilty.  Upon  this 
there  is  a  verdict  and  judgment  for  the  plaintiff,  and,  by 
an  amendment  made  on  the  24th  of  this  month  of 
November,  there  is  an  entry  of  damages  to  the  amount 
of  23/.  17*.  9rf.,  and  costs  40*.  (a). 

The  defendant  pleads.  Secondly,  the  production  to  the 
sheriff  of  a  certificate  of  the  due  registration  of  a  com- 
position deed  between  Brassington  and  his  creditors 
within  the  true  intent  and  meaning  of  sect.  198  of  The 
Bankruptcy  Act,  1861.  To  this  the  plaintiff  replies 
that  the  cause  of  action  in  respect  of  which  he  had 
recovered  judgment  against  Brassington  first  accrued  to 
him  after  the  making  and  after  the  registration  of  the 
deed  of  composition.  And  to  this  second  plea  and  also 
to  this  replication  there  are  demurrers.  And  the  plain- 
tiff likewise  takes  issue  on  the  plea  and  the  defendant 
on  the  replication. 

The  Court  of  Queen's  Bench  have  given  judgment 
for  the  plaintiff  upon  these  demurrers,  thus  holding  the 
second  plea  bad  and  the  replication  good,  while,  on  the 

(a)  ThiB  assessment  of  damages  was  added  to  the  record  by  order  of 
a  Master  in  pursuance  of  a  suggestion  of  this  Court. 


V. 

Bailt. 
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[1870.]  other  hand,  upon  the  issues  to  the  country  upon  the 
j)jQ^^^  plea  and  upon  the  replication,  the  verdict  and  judgment 
have  been  given  for  the  defendant.  The  defendant 
therefore,  having  succeeded  upon  all  the  issues  in 
fact  with  the  exception  of  the  first  issue  of  Not  goiltji 
it  is  necessary  to  consider  the  effect  of  the  judgment 
upon  demurrer  to  the  replication  in  favour  of  Ae 
plaintiff. 

It  may  be  that  the  plea  is  defective,  inasmuch  n  i 
does  not  distinctly  allege  that  the  debt  in  respect  flf 
which  the  judgment  had  been  obtained  was  barred  \f 
the  composition  deed.  But  this  defect,  if  it  be  ou^ii 
cured  by  the  replication  and  rejoinder  taking  issue  on  i^ 
for  the  replication  after  alleging  that  the  plaintiff's  ctue 
of  action  against  Brasrington  first  accrued  after  tk 
making  and  after  the  registration  of  the  deed  proeeedi 
to  aver  that  the  plaintiff  was  not  one  of  the  crediton 
referred  to  or  intended  to  be  bound  by  the  deed, 
thus  tendering,  though  informally,  the  true  issue  m 
the  cause,  viz.,  whether  the  debt  under  all  the  cir 
cumstances  stated  was  barred  by  the  deed.  The  d^ 
fendant  by  joining  issue  upon  the  replication  paU 
himself  upon  the  country  on  this  issue.  And  the 
plea  and  the  rejoinder  taken  together  set  forth  in  suffi- 
cient terms  that  the  debt  of  the  plaintiff  was  barred  by 
the  composition  deed.  Then,  the  replication  being  also 
informal  in  that  it  does  not  shew  that  the  plaintiflTi 
debt  was  not  barred  by  the  deed,  the  judgment  upon 
demurrer  to  the  replication  as  well  as  to  the  plea  ought 
to  have  been  in  favour  of  the  defendant. 

Upon  the  trial  the  verdict  has  been  found  for  the 
defendant  upon  the  plea,  replication  and  rejoinder,  and 
we  have  therefore  now  to  pronounce  a  final  judgment 
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Bpon  the  whole  case.    And  inasmuch  as  it  now  appears      [1870.] 
npon  the  finding  of  the  jury  that  the  debt  in  respect  of      Diomam 
which  the  plaintiff  obtained  judgment  was  barred  by       ba?lt. 
the  composition  deed^  and  that  the  certificate  of  the  due 
registratiou  of  that  deed  was  produced  to  the  sheriff,  he 
was  justified  in  discharging  Brasshigton,  and  there  was 
no  escape  in  point  of  law.    The  replication  therefore, 
C¥en  if  good  in  law,  not  having  been  sustained  in  fact, 
ihe  defendant  becomes  entitled  upon  the  whole  record 
to  the  judgment  of  the  Court. 

It  is  to  be  observed  that  the  present  case  is  dis- 
tinguishable from  Williams  v.  Rose  (a)  in  this,  that  the 
debt  there  was  contracted,  and  not  merely  became  due, 
after  the  date  of  the  composition  deed  and  registration. 

We  therefore  decide  that  the  judgment  of  the  Court 
cyf  Queen's  Bench  upon  demurrer  must  be  vacated  and 
the  judgment  for  the  defendant  upon  the  issues  in  fact 
and  upon  the  whole  record  affirmed. 

Cleasby  B.  delivered  the  judgment  of  Channell  B., 
and  Keating  and  Smith  JJ.  and  himself. 

We  think  the  judgment  of  the  Court  of  Queen's 
Bench  ought  to  be  affirmed. 

There  was  not  only  a  demurrer  but  a  special  replica- 
tion to  the  second  plea,  and  also  a  demurrer  to  the 
replication.  On  the  argument  of  the  demurrers  the 
judgment  was  for  the  plaintiff;  but  now  on  the  whole 
record  we  think  there  is  enough  to  shew  that  judgment 
for  the  defendant  is  the  right  judgment  and  that  final 
judgment  for  the  plaintiff  would  be  wrong. 

The  replication  alleges  that  the  plaintiff's  cause  of 

{a)  37  L.  J,  Exch.  12;  L.  R.  3  Exek.  5. 
TOL.    X.  3    N  B.    &   8. 
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[1870.]      action  against  Brastington  first  accrued  after  the  making 
DiQiiAM      *^^  registration  of  the  deed,  and  that  the  plaintiff 


Ba7lt.  ^^^  ^  creditor  when  the  deed  was  made  nor  imtil  after 
the  certificate  was  granted,  nor  a  creditor  bonnd  by  tin 
deed.  Issue  in  fact  was  taken  on  this  replicatioD,  aal 
on  the  trial  it  was  found  for  the  defendant. 

Now  the  cause  of  action  assumed  in  the  pleadings  to 
exist  must  have  existed  either  before  or  after  the  dee^ 
and  the  plaintiff  must  have  been  a  creditor  either  befiii 
or  after.    When  therefore  the  issue  on  the  replicate  ■ 
found  for  the  defendant  it  is  a  necessary  intendment  im 
the  verdict  that  the  cause  of  action  did  accrue  hAn 
the  making  of  the  deed  and  the  plaintiff  was  a  credite 
when  it  was  made.     And,  this  being  so,  the  facts  wbidk 
were  wanting  in  the  plea  are  supplied,  and  the  whok 
record  shews  that  the  defendant  was  justified  in  dit- 
charging  Brassington  on  the  production   of  the  cexti- 
ficate.   The  intendment  thus  made  is  entirely  consistoit 
with  the  plea,  which  could  be  defective  only  by  omitting 
to  state  the  facts  involved  in  the  issue  raised  by  the 
replication. 

We  do  not  think  the  entry  of  the  judgment  on  the 
demurrer,  which  was  correct  in  itself,  interferes  with  the 
power  of  the  Court  to  give  the  right  judgment  on  the 
whole  record,  which  the  plaintiff  has  invited  by  availuf 
himself  of  the  right  both  to  demur  and  reply.  Hi 
facts  appear  on  one  and  the  same  line  of  pleadings  vA 
the  Court  in  giving  judgment  are,  as  it  seems  to  ^ 
bound  to  give  judgment  on  all  the  facts  averred  or  to 
be  necessarily  implied  on  that  one  line. 

The  rule  that  the  judgment  will  be  given  against  the 
party  whose  pleading  was  first  defective  does  not  apply 
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wbere  the  defect  has  been  cured  by  pleading  over  or  [1870.] 
verdict.  See  1  Ckitty  on  Pleading,  668,  6th  ed. ;  Com.  "jj^q^^^ 
JDiff.  Pleader  (E.  37).  ^/^-^^ 

It  is  not  correct  to  consider  this  as  the  case  of  two 
distinct  answers  by  way  of  replication  to  the  plea.  If 
it  was  so,  and  the  plaintiff  succeeded  upon  one  of  those 
answers,  no  doubt  the  plea  would  be  answered  and 
the  plaintiff  entitled  to  judgment.  But  in  reality  the 
demurrer  and  the  replication  raise  the  same  defence,  viz., 
that  the  debt  is  not  discharged  by  the  deed ;  and  as  soon 
as  it  appears  by  the  verdict  of  the  jury  that  the  debt  is 
discharged  by  the  deed  the  only  answer  to  the  plea  fails 
and  the  defendant  is  entitled  to  judgment. 

It  seems  clear  that  if  there  was  no  demurrer  to  the 
plea  the  plea  would  be  cured  by  the  pleading  over  and 
by  the  verdict.  The  defect  complained  of  in  the  present 
case  is  the  absence  of  a  direct  averment  that  the  debt 
was  discharged  by  the  deed,  which  is  left  to  be  inferred 
firom  the  general  averment  at  the  end  of  the  plea.  But 
the  rule  is  thus  stated  in  note  1  to  Stennel  v.  Hogg, 
1  Wms.  Saund.  227-228  a.,  6th  ed. :  "  Where  there  is 
any  defect,  imperfection,  or  omission  in  any  pleading, 
whether  in  substance  or  form,  which  would  have  been 
a  fatal  objection  upon  demurrer;  yet  if  the  issue  joined 
be  such  as  necessarily  required  on  the  trial  proof  of  the 
facts  so  defectively  or  imperfectly  stated  or  omitted, 
and  without  which  it  is  not  to  be  presumed  that  either 
the  Judge  would  direct  the  jury  to  give,  or  the  jury 
would  have  given  the  verdict,  such  defect,  imperfection, 
or  omission,  is  cured  by  the  verdict" 

The  liberty  to  demur  as  well  as  reply  introduced  of 
late  years  can  properly  make  no  difference  when  the 
ground  of  demurrer  and  only  defect  is  the  absence  of  a 

3  N  2 
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[1870.]      fact  afterwards  supplied.     In  short,  if  the  Court  hdd 

Djqj,^^       the  plea  bad  it  would  do  so  only  because  a  fact  was 

Ba^lt        omitted,   but  as  this  fact  Is  afterwards   supplied  the 

Court  ought  to  give  judgment  for  the  party  who  ought 

to  succeed  and  not  for  th6  party  who  ought  to  £uL 

The  above  conclusion  is  arrived  at  upon  the  suppori- 
tion  that  the  plea  as  it  stood  originaUy  was  defective  aaS 
that,  as  it  was  demurred  to,  judgment  ought  to  be  giroi 
for  the  plaintiff  upon  the  demurrer.  But  that  is  refj 
questionable. 

The  second  replication  to  the  plea  was  also  demomd 
to,  and  it  was  quite  right  to  give  judgment  for  the  pbm- 
tiff  upon  the  demurrer,  because  the  replication  was  beU 
to  be  a  good  answer  to  the  plea.  This  was  the  groa' 
upon  which  the  judgment  was  given  in  the  Court  beloVi 
and  attention  does  not  appear  to  have  been  called  to  the 
distinction,  immaterial  indeed  except  as  regards  coctik 
between  giving  judgment  for  the  plaintiff  upon  bit 
demurrer  to  the  plea  or  upon  the  defendant's  demurrer 
to  the  replication. 

We  of  course  are  not  bound  by  the  entry  of  the 
judgment  upon  the  record,  as  we  must  give  the  proper 
judgment ;  and  it  appears  to  us,  upon  referring  to  the 
terms  of  the  plea,  that  the  plea  as  pleaded  was  a  suffi- 
cient, though  perhaps  informal,  primS  facie  answer,  anJ 
that  the  replication  was  a  sufficient  answer  to  the  pis 
for  the  reasons  given  in  the  judgment  of  Lttsh  J.,  i* 
that  judgment  was  properly  given  for  the  plaintiff  upfli 
the  demurrer  to  the  replication. 

We  think  the  plea  sufficient  because  it  alleges  tbit 
the  defendant  discharged  Brassington  in  pursuance  of 
the  provisions  of  the  statutes.  This  is  in  effect  a  state- 
ment that  it  was  the  duty  of  the  defendant  to  dischaige 
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Brasiington,  or,  in  other  words,  that  Brassington  was 
eutitled  to  be  discharged.  And  this  general  statement 
is  allowed  when  the  partieiilar  facts  are  not  in  the  know- 
ledge of  the  party  pleading  but  of  the  opposite  party 
(see  Stephen  on  Pleading,  p.  419),  as  is  the  case  here. 
But  if  this  be  so,  then,  as  the  replication  (though  good 
in  law)  is  put  in  issue  and  fails  upon  the  facts,  tbe 
issue  being  found  for  the  defendant  it  follows  that  the 

xlefendant  is  entitled  to  judgmient. 

Judgment  for  the  defendant. 
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[1870.] 

DlQKAM 
T. 

Bailt. 


MEMORANDUM. 

Sir  George  Hayes  Knt,  one  of  the  Justices  of  this 
Court,  died  on  PVednesdag,  November  24th. 


'     REGULiE    GENERALES. 


GENERAL  RULES  UNDER  THE  DEBTORS  ACT,  1869. 


MICHAELMAS  TERM,  1869. 

In  purauftnce  of  The  Common  Law  Procedure  Act,  1852,  and  Tho 
Debtors  Act,  1869,  it  is  ordered  that  on  and  after  the  1st  d&y  of  January, 
1870,  the  following  rules  shaU  be  in  force  for  regulating  the  practice 
under  and  carrying  into  effect  the  first  part  of  the  said  Debtors  Act^ 
1869. 

1.  All  applications  to  commit  to  prison  under  sect,  5  shall  in  the  first 
instance  be  made  by  summons  before  a  Judge,  which  shall  specify  the 
^te  and  other  particulars  of  the  judgment  or  order  for  nonpayment 
of  which  the  application  is  made,  together  with  the  amount  due,  and 


18G9. 
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1869.         ^  indoned  vith  the  particiilan  required  bj  Role  73  of  HUarj  Tern, 

'- —    1853. 

^^^^^^ftm  ^  '^^  serrice  of  gornmonw,  wfaenerer  it  msj  be  pncticAble,  shall  be 

personal ;  bat  if  it  appear  to  the  Jadge  that  reasonmble  efEDrts  hmTe  ben 
made  to  efSect  personal  serfice,  and  either  that  the  sumnMos  has  eoBt 
to  the  knowledge  of  the  debtor  or  that  he  wilfnllj  erades  8ernee»  la 
order  maj  be  made  aa  if  personal  senrioe  had  beoi  effected  apoa  sack 
terms  as  to  the  Judge  may  seem  fit. 

3.  Proof  of  the  means  of  the  debtor  shall,  whenerer  praetieabUi  be 
giren  by  affidavit ;  but  if  it  appear  to  the  Judge,  either  before  or  at  At 
hearing,  that  a  TiTa  roce  examination  either  of  the  debtor  or  cf  MJ 
other  person,  est  the  production  of  any  docoment,  is  necessary  or  op* 
dient,  an  order  may  be  made  commanding  the  attendance  of  aoj  wA 
person  before  the  Judge,  at  a  time  and  place  to  be  therein  mentioociir 
the  purpose  of  being  examined  on  oath  touching  the  matter  in  qi 
[|^  for  the  production  of  any  such  document,  subject  to  such 
and  conditions  as  to  the  Judge  may  seem  fit     The  disobedience  toflf 
such   order  shall   be  deemed  a  contempt  of  Court  and  ponisbiUi 
accordingly. 

4.  The  order  of  committal  (which  may  be  in  form  A.  in  the  Scfaeddi^ 
or  to  the  like  efiect,)  shall,  before  delivery  to  the  sherifT,  be  indonel 
with  the  particulars  required  by  Rule  73  of  Hilary  Term,  18o3.  Cdb* 
current  orders  may  be  issued  for  execution  in  different  counties.  Ibi 
sheriff  and  officer  shaU  be  entitled  to  the  same  fees  in  respect  thcraf 
as  are  now  payable  upon  a  ca.  sa. 

5.  Upon  payment  of  the  sum  or  sums  m^'ntioned  in  the  order  (inch* 
ding  the  sheriff's  fees  in  like  manner  as  upon  a  ca.  sa.)  the  debtor  sbiU 
be  entitled  to  a  certificate  in  form  B.  in  the  Schedule,  or  to  the  like  effect, 
signed  by  the  attorney  in  the  cause  of  the  creditor,  or  signed  by  the 
creditor  and  attested  by  an  attorney  on  his  behalf  or  a  justice  of  the 
peace. 

6.  Orders  to  arrest  under  the  6th  section  (which  maybe  in  thefonnC 
in  the  Schedule,  or  to  the  like  effect,)  shall  be  made  upon  affidavit  and  ex 
parte,  but  the  defendant  shall  be  at  liberty  at  any  time  after  the  arreit 
to  apply  to  rescind  or  vary  the  order,  or  to  be  discharged  from  custodj,  cr 
for  such  other  relief  as  may  be  just.  Such  orders  shall,  before  dehmy 
to  the  sheriff,  be  indorsed  with  the  particulars  required  by  Rule  73  of 
Hilary  Term,  1853. 

Concurrent  orders  may  be  issued  for  arrest  in  different  oountisa 
The  sheriff  and  officer  shall  be  entitled  to  the  same  fees  in  respeet 
thereof  as  are  now  payable  upon  a  capias. 

7.  The  security  to  be  given  by  the  defendant  may  be  a  deposit  ii 
Court  of  the  amount  mentioned  in  the  order,  or  a  bond  to  the  plaintiff 
1\y  the  defendant  and  two  sufficient  sureties  (or  with  leave  of  a  Jad^ 


Gemerales. 
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more  than  two),  or,  with  the  plaintiff's  consent,  any  other  form  of  1869. 

•ecurity.  

The  plaintiff  may,  within  four  days  after  receiving  particulars  of  the  a„*^^^^, 
names  and  addresses  of  the  proposed  sureties  and  the  form  of  the  pro- 
posed bond,  give  notice  that  he  objects  thereto,  stating  therein  in  what 
particulars ;  and  in  case  of  his  so  doing  the  sufficiency  of  the  security 
■hall  be  determined  by  the  Master,  who  shall  have  power  to  award 
the  costs  of  such  reference  to  either  party.  It  shall  be  the  plaintiff^'s 
duty  to  obtain  an  appointment  for  that  purpose,  and  unless  he  does  so 
within  four  days  after  giving  notice  of  objection  the  security  shall  be 
deemed  sufficient. 

8.  The  money  deposited  and  the  security,  and  all  proceedings  thereon, 
ahall  be  subject  to  the  order  and  control  of  the  Court  or  a  Judge. 

9.  Unless  otherwise  ordered  the  costs  of  and  consequent  on  an  order 
to  arrest  shall  be  costs  in  the  cause. 

10.  Upon  payment  into  Court  of  the  amount  mentioned  in  the  order  a 
receipt  shall  be  given  by  the  proper  officer ;  and  upon  receiving  the  bond 
or  other  security  a  certificate  to  that  effect  shall  be  given,  signed  or 
attested  by  the  plaintiff's  attorney ;  and  the  delivery  of  such  receipt  or 
certificate  to  the  sheriff  shaU  entitle  the  defendant  to  be  discharged  out 
of  custody. 

11.  The  sheriff  or  other  officer  named  either  in  an  order  of  committal 
or  an  order  to  arrest  under  the  6th  section  shall,  within  two  days  after 
the  arrest,  indorse  on  the  order  the  true  date  of  such  arrest. 

A.  E.  CocKBUBN.  H.  S.  Kbatino. 

Wm.  Bovill.  Jno.  Mellor. 

FiTZROT  KEI.LY.  MoNTAOUE  SmITH. 

W.  F.  Channell.  Robt.  Lush. 

Colin  Blackburn.         Jambs  Hannbk. 


Schedule 
A. 
Upon  hearing,  &c.  [christian  and  surname  of  the  debtor  and  of  the 
party  claiming].    I  do  order  that  the  said  A.  B.  be,  for  default  in  pay- 
ment of  the  debt  hereinafter  mentioned,  committed  to  prison  for  the 
term  of  \jnx]  weeks  from  the  date  of  his  arrest,  including  the  day  of  such 
date,  or  until  he  shall  pay  £        ,  being  the  amount  of  [an  instalment  due 
to  the  said  C,  D.  upon  or]  a  judgment  of  the  Court  of 
lor  an  order  made  by  ],  bearing  date  the        day  of  , 

together  with  £  for  costs  of  this  order,  and  sherifi^s  fees  for  the 

execution  hereof.  And  I  order  that  the  sheriff  of  [MidMe^ex]  do  take  the 
said  A,  B.  for  the  purpose  aforesaid  if  he  shall  be  found  within  his 
bailiwick. 

Dated  &c. 
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1869.  B- 

—    .  -..  .^       I  certify  that  A.  jB.,  now  in  the  gaol  of  ,  upon  an  order  of 

KEOVZM       iijg  Honourable  Mr.  Justice  ,  at  the  suit  of  C.  D.  for  nonwy- 

vrKBBKALXS. 

ment  of  a  debt  of  £  .has  satisfied  the  said  debt,  together  vith  the 

eostB  mentioned  in  the  said  order  and  sheriff's  ibea. 

Dated  &c. 

E,  F.,  of  &c.. 

Attomej  for  the  said  C.  d. 
or, 

Witness  to  the  signature     \  ^  ^     ^  . 
of  CD.  Jc.i)..of&c. 

G.  A,  of  &e.,  his  attomej, 

or. 

J,  K.,  Justice  of  the  Peace  for 


C. 
Upon  reading  the  affidarit  of  &c.,  I  do  order  that  the  defendotte 
arrested  and  imprisoned  for  months  from  the  date  of  ^ 

arrest,  including  the  day  of  such  date,  unless  and  until  he  shall  momt 
deposit  in  Ck>urt  the  sum  of  £  by  way  of  security,  or  gire  to  thi 

plaintiff  a  bond  executed  by  him  (a)  and  two  sukcient  sureties  ia  tk 
penalty  (6)  of  £  ,  or  some  other  security  satisfactory  to  the  plsistiC 
that  he  will  not  go  out  of  England  without  the  leave  of  the  Gwzt  [ir 
that  any  turn  recovered  against  him  in  this  action  shall  be  paid  or  tid 
he  shall  be  rendered  to  prison}.  And  I  order  that  the  sheriff  of  [ifd- 
diesex]  do,  within  one  calendar  month  from  the  date  hereof,  indidini 
the  day  of  such  date,  and  not  afterwards,  take  the  defendant  for  tk« 
purpose  aforesaid  if  he  shall  be  fo«md  in  the  said  sheriff's  bailiwicL 

Dated,  &e. 

A.  £.  CocxBUBir.  H.  S.  Kx4Tnrc. 

Wm.  Botill.  Jwa  Msllob. 

FiTzBOT  Ebllt.  MoKTAOva  Sinn. 

W.  F.  Chamkell.  Robkbt  Lush. 

Colin  BuLOLBcraN.  Jaxxs  Hanxcl 

(a)  With  leave  of  a  Judge  there  may  be  more  than  two  sureties. 

(b)  When  the  action  is  for  a  penalty  or  sum  in  the  nature  of  a  peniltf 
Other  than  a  penalty  in  respect  of  any  contract,  this  must  be  sufBdot 
to  include  the  probable  costs  of  the  action,  and  the  terms  must  be  tlioM 
in  itahcs. 
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IN  THE  EXCHEQUER  CHAMBER. 

HUDDART   against  RiGBY.  Monday, 

November2Qih. 

Trespass  for  entering  land  of  the  plaintifl^  and  breaking  the  plaintiff's  jy---,--^  ^ 

gates  and  fences  there.    Plea  justifying  entering  the  land  and  breaking  iQn7 

the  gates  and  fences  in  the  exercise  of  a  right  of  way.     Issue.    At  the  pju^* 

trial  the  plaintiff  admitted  a  right  of  way,  and  offered  to  prove  that  the  jjwyi/  ofwau 

trespasses  were  committed  elsewhere,  and  also  that  there  were  no  gates  ^^  oMia^* 

across  the  admitted  way,  but  that  there  were  gates  across  the  track  by  ----,/ 

which  the  defendant  passed.     Held,  affirming  the  judgment  of  the  Common  Law 

Queen's  Bench,  WiUes  J.  dubitante,  that,  the  plaintiff  haying  admitted  Pfocedure  Act 

a  right  of  way  which  primft  facie  justified  the  trespass,  the  evidence  1 050  15  j*  ia' 

tendered  was  inadmissible  without  a  hew  assignment.  y'^ '     J^ 

98,  79. 87. 

^HE  declaration  stated  that  tlie  defendant  broke  and 
entered  certain  land  of  the  plaintiff  called  &c., 
Bitnate  &c.  [setting  out  the  abuttals]^  and  broke  open^ 
damaged,  broke  to  pieces  and  destroyed  the  plaintiff's 
gates,  hedges  and  fences  standing  and  being  upon  the 
land  of  the  plaintiff,  and  with  his  feet  trod  down,  damaged 
and  destroyed  the  grass  and  other  herbage  there  grow- 
ing &C. 

Plea.  That  there  was  a  common  and  public  footpath 
over  the  land  of  the  plaintiff,  and  the  defendant  having 
occasion  to  use  the  way  then  entered  into  and  upon  the 
land  of  the  plaintiff  and  along  the  footpath,  then  using 
the  same  as  he  lawfully  might  for  the  cause  aforesaid  ,- 
and  because  the  gates,  hedges  and  fences  had  been 
erected  and  then  were  wrongfully  in  and  across  the 
highway  and  obstructing  the  same  and  preventing  the 
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1869.       convenient  use  thereof^  the  defendant  necessarily  pulled 
HuDouiT     down  and  destroyed  the  gates,  hedges  and  fences  for 
-o^'  the  purpose  of  using  the  footpath,  doing  no  unnecessarj 

damage  in  that  behalf:  which  are  the  allied  trespasses. 
Replication*    The  plaintiff  joins  issue  upon  the  de- 
fendant's plea. 

On  the  trial,  before  Hannen  J.,  at  the  Summer 
Assizes  at  Lancaster  in  1868,  the  defendant  proposed  to 
give  evidence  of  a  common  public  footpath  running  east 
and  west  over  the  land  of  the  plaintiff  in  the  dedan- 
tion  mentioned.  The  plaintiff  admitted  that  common 
public  footpath,  but  offered  to  prove  that  the  trespasses 
complained  of  were  committed  elsewhere.  He  also 
offered  to  prove  that  there  were  no  gates,  hedges  or 
fences  erected  upon  or  across  the  admitted  footpath  ot 
obstructing  the  same  or  preventing  the  convenient  use 
thereof,  but  that  there  were  gates,  hedges  and  fencei 
on  the  plaintiff's  land  across  the  track  by  which  the 
defendant  passed,  and  that  some  of  those  gates,  hedges 
or  fences  were  pulled  down  by  the  defendant. 

Upon  the  admission  that  a  common  public  footwaj 
existed  over  the  land  the  learned  Judge  ruled  that  the 
defendant,  without  further  evidence,  was  entitled  to  a 
verdict,  and  accordingly  directed  the  jury  to  find,  and 
the  jury  found,  a  verdict  for  the  defendant. 

The  Common  Law  Procedure  Act,  1852, 15  &  16VicL 
c,  76.  s.  79.,  enacts,  "  Either  party  may  plead,  in  answer 
to  the  plea  or  subsequent  pleading  of  his  adversary,  that 
he  joins  issue  thereon,  which  joinder  of  issue  may  be  as 
follows,  or  to  the  like  effect : 

*  The  plaintiff  joins  issue  upon  the  defendant's  first 
[&c.,  specifying  what  or  what  part^  plea :' 

'The  defendant  joins  issue  upon  the  plaintiff's  repUca- 
cation  to  the  first  [&c.,  specif ^g  what]  plea;' 
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and  sach  form  of  joinder  of  issue  shall  be  deemed  to        1869. 
be  a  denial  of  the  substance  of  the  plea  or  other  subse-      Huddaet 
quent  pleading,  and  an  issue  thereon ;  and  in  all  cases       Riqbt. 
where  the  plaintiff's  pleading  is  in  denial  of  the  pleading 
of  the  defendant^  or  some  part  of  it,  the  plaintiff  may 
add  a  joinder  of  issue  for  the  defendant/' 

Sect.  87.  *^  One  new  assignment  only  shall  be  pleaded 
to  any  number,  of  pleas  to  the  same  cause  of  action ; 
Bjxd  such  new  assignment  shall  be  consistent  with  and 
confined  by  the  particulars  delivered  in  the  action,  if 
any,  and  shall  state  that  the  plaintiff  proceeds  for 
c^^ses  of  action  different  from  all  those  which  the  pleas 
profess  to  justify,  or  for  an  excess  over  and  above  what 
all  the  defences  set  up  in  such  pleas  justify,  or  both.'' 

In  the  following  Michaelmas  Term,  Holker  moved  for  Mich.  Term, 

1868. 

a  rule  nisi  for  a  new  trial  on  the  ground  of  misdirection. 

The  Court  of  Queen's  Bench  held  that,  the  plaintiff 
ngt  having  new  assigned,  the  evidence  was  not  admissible^ 
anji  that  the  case  was  governed  by  Glover  v.  Dixon  (a), 
and  refused  a  rule,  but  gave  the  plaintiff  leave  to  appeal. 

The  plaintiff  having  accordingly  appealed,  the  case 
was  argued  before  Kelly  C.  B.,  Willes  and  Keating 
J  J.,  and  Channell»  Pioott  and  Cleasbt  BB. 

Gorst^  for  the  plaintiff  (absente  Holker). — The  repli- 
cation put  in  issue  not  only  the  right  of  way  but  the 
breaking  and  destroying  of  the  gates.  On  these  plead- 
ings the  right  of  way  in  question  is  identified  as  having 
gates  on  it,  and,  the  defendant  having  pleaded  a  justifica- 
tion to  the  breaking  and  destroying  them,  his  plea  is  not 
proved  by  shewing  that  there  was  another  right  of  way 
not  obstructed  by  gates.  [  Willes  J.  Suppose  a  replica- 
tion traversing  that  there  were  gates  on  the  way  pleaded : 

(a)  9  Exch.  li>8. 
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1869.  if  ^b&t  would  be  a  material  all^ation  eyidenoe  of  the 
HuDOAKv  ~  ^^^^  ™^^^  ^  admissible.  But  is  the  averment  of  the 
BioBT  breaking  and  destroying  of  the  gates  mere  flourish,  or 
is  it  material  as  in  trespass  for  asaanlting  and  wounding, 
in  which  the  defendant  must  justify  the  wounding?] 
The  breaking  and  destroying  of  the  gates  was  a  sub* 
stantive  trespass  andnot  mere  aggravation.  In  Buskr. 
Parker  (a)  the  declaration  was  for  assaulting  the  plaia* 
tiff,  forcing  him  out  of  a  field  into  and  through  a  pond, 
taxd  it  was  held  that  the  dragging  him  through  the  posd 
was  a  distinct  and  substantive  trespass.  [CbannellK 
In  that  case  the  action  was  uot  for  treapaas  on  lani] 
In  Bond  v.  Downton  (&),  to  tre8pa98  for  seizing  tk 
plaintiff's  pigs,  the  defendant  pleaded  that  he  was  pos- 
sessed of  a  close,  in  which  the  pigs  were  eating,  and  thft 
they  were  taken  damage  feasant.  The  replication  stated 
that  the  defendant  was  not  possessed  of  the  close  in 
which  the  pigs  were  alleged  to  be  eating,  upon  which 
issue  was  joined ;  and  it  was  held  that,  the  dose  having 
been  identified  by  means  of  the  trespass,  the  defendant 
was  bound  to  shew  that  he  was  possessed  of  the  close  ii 
which  the  pigs  were  eating.  In  Webber  v.  Sparkes  ami 
another  (c)  the  replication  only  denied  the  right  of  way; 
de  injuria  could  not  have  been  replied.  Bracegirdle  v. 
Peacock  (d)  shews  that  before  stat.  15  &  16  Vtct.  c.  76. 
the  plaintiff  might  have  replied  that  the  gates  and  fences 
were  not  standing  in  or  across  the  way.  [He  cited 
Wightman  J.,  p.  180.]  [Kelly  C  B.  In  that  case  no 
objection  was  taken  to  the  replication.]  In  Ellison  v. 
Isles  {e)  to  a  declaration  for  breaking  and  entering  the 
plaintiff's  close  the  defendant  pleaded  a  public  footway 

(rt)  1  Bing,  N.  C.  72.  {h)  l>  A,  #  E.  26. 

(r)  10  3/.  #  ir.  4a'>.  {d)  6  Q.  B.  174. 

(<•)  11  A.  4K  mo. 
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in  general  terms :  it  appeared  that  there  was  a  public        1869. 
footway  across  the  plaintiff's  close  in  a  direction  firom      Huodau 
east  to  norths  which  was  undisputed ;   the  defendant       biqbt. 
daimed  another  public  footway  in  a   direction  firom 
south  to  north,  and,  the  plaintiff  having  obstructed  it, 
the  defendant  had  gone  on  one  side;  the  plaintiff  con- 
tended that  the  only  question  was,  whether  there  had  be^n 
an  obstruction  of  the  admitted  way  firom  east  to  north; 
and  Lord  Denman  in  delivering  the  judgment  of  the 
Court  said,  pp.  674-5,  **  As  the  plea  stood,  merely  asserting 
a  footway  generally,  it  is  obvious  that,  if  the  plaintiff 
had  claimed  the  way,  and  the  defendant  had  chosen  to 
apply  his  evidence  to  the  undisputed  way  (the  issue 

• 

lying  upon  him),  the  plaintiff-  must  have  failed.  He  was 
therefore  compelled  to  new  assign.^'  Here  the  plaintiff 
has  earmarked  the  way  by  alleging  that  it  was  obstructed 
by  gates.  The  defendant,  by  pleading  a  justification  of 
the  breaking  and  destroying  the  gates,  has  treated  it  as 
matter  of  substance  and  not  merely  aggravation.  The 
plea  does  not  justify  the  treading  down  and  destroying 
the  grass.  [  WiUes  J.  The  defendant  cannot  by  pleading 
to  matter  make  it  material  if  it  is  not  so.]  Unless  it 
may  or  may  not  be  material,  as  in  Lane  v.  Dixon  (a), 
where  in  trespass  for  breaking  into  a  room  and  removing 
a  brass  plate  from  the  door  the  removal  of  the  plate  was 
held  to  be  a  substantive  trespass,  having  been  pleaded  to 
as  such,  per  HaMb  C.  J.,  p.  788;  and  per  Williams  J., 
p.  790,  '^  Here  it  is  difficult  to  say  that  the  plaintiff 
might  have  new  assigned  as  to  the  plate.''  That  case  is 
analogous  to  the  present.  [He  also  cited  Phillips  v. 
Houjgate  (J),  Noden  v.  Johnson  (c?).]  A  new  assignment 
is  only  necessary   where  there  are  two  trespasses  or 

(a)  3  C.  B.  776.  (ft)  b  B,  it  A.  220. 

\c)  16  Q.  B.  218. 
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1869.  where  from  the  geDerality  of  the  declaration  the 
HuDDAKT~  defendant  has  mistaken  the  cause  of  action  (note  6  to 
Greene  v.  JoneSy  1  Wms.  SauiuL  299, 6th  ed.).  In  Glover 
y.  Dixon  (a)  a  new  assignment  was  held  to  be  necessary 
because  the  plea  was  in  confession  and  avoidance; 
but  here  the  replication  under  stat.  15  &  16  Viet  c.  76. 
8.  79.  puts  in  issue  CTery  material  statement  in  the  plei^ 
and  the  plaintiff  was  prepared  to  go  to  trial  on  the  right 
of  way  as  plelided.  A  new  assignment  under  stat.  15  &  16 
Vict  c.  76.  8.  87.  must  have  stated  that  the  plaintiff 
proceeded  for  causes  of  action  different  from  all  thott 
which  the  plea  professed  to  justify,  which  would  hm^ 
rendered  it  necessary  for  the  plaintiff  to  allege  facts  whidi 
he  could  not  prove  or  facts  which  the  plea  had  already 
justified,  for  the  plea  justified  all  the  trespasses  in  tlie 
declaration,  and  there  was  no  other  right  of  way  with 
gates  on  it.  [He  cited  note  to  Taylor  v.  Cole,  1  SmiA 
L.  C.  126,  6th  ed.] 

Quain  {Kemplay  with  him),  for  the  defendant. — 
Before  stat.  15  &  16  Vict  c.  76.  the  matter  was  con* 
eluded  by  authority.  The  only  question  is,  whether 
the  joinder  of  issue  in  the  form  given  by  sect.  79  of 
that  Act  makes  any  difference.  The  allegation  that 
gates  were  broken  is  no  part  of  the  description  of  the 
way ;  and  is  not  more  material  than  that  of  treading  down 
and  destroying  the  grass.  If  the  defendant  had  pleaded 
not  guilty  only,  it  would  not  be  necessary  for  the  plain- 
tiff to  prove  that  there  were  gates  or  fences  on  the  dose. 
In  fVehber  v.  Sparke8  and  another  (b)  Lord  Abinger  said, 
p.  487,  '^  The  mention  of  the  posts  and  rails  does  not 
fix  the  locality  of  the  trespass ;  if  it  did,  the  defendants 
would  be  entitled  to  a  verdict  on  not  guilty,  unless  it 

(«)  9  Exeh,  15a  (A)  10  Af.  #  W,  485. 
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were  proved  that  they  came  across  that  part  of  the  close        1869. 
where  the  posts  and  rails  were."    And  Parke  B.,  p.  486^      Huddakt 
The  plaintiff  '^  might  have  traversed  and  new  assigned :       bigbt. 
then  the  question  on  the  first  issue  would  have  been 
only  whether  there  was  a  right  of  way  across  the  dose 
at  all;  but  if  there  was^  and  the  defendants  beat  down 
the  posts  and  rails  in  another  part  of  the  close,  they 
would  be  liable  on  the  new  assignment.''     The  entry 
on  the  land  is  the  gist  of  the  action  of  trespass  quare 
clausum  fregit,  and  expulsion,  which  is  a  stronger  act 
than   the  breaking  of  gates^  is  merely   aggravation;. 
Taylor  v.  Cole  (a).     So  is  also  the  conversion  of  goods, 
Pratt  V.  Pratt  (6).     In  the  cases  cited  on  the  other  side 
the  trespass  was  not  on  land.     In  a  note  to  Monprivatt 
V.  Smith  (c)  the  reporter  cites  Taylor  v.  Cole  (a),  Dye  v. 
Leatherdale  (d),  Fisherwood  v.  Cannon^  cited  in  Taylor 
y.  Cole  {€)y  Gates  v.  Bayley  (f),  and  deduces  from  them 
''  a  general  principle  that  where  the  defendant  answers 
what   may  reasonably  be  considered  the  gist  of  the 
trespass  described  in  the  declaration,  it  will  be  presumed 
that  the  action  is  carried  on  only  for  that  which  the 
defendant   has  thus  attempted  to  justify,  unless  the 
plaintiff  intimates  by  a  new  assignment,  that  the  defend- 
ant has  overlooked  a  part  of  the  grievances  he  complains 
of,  or  has  altogether   misapprehended  his  meaning." 
Note  to  Taylor  v.  Cole,  1  Smith  L.  C.  127,  6th  ed.    A 
new  assignment  does  not  admit  the  facts  stated  in  the 
plea ;  Norman  v.  Wescombe  (g\  Robertson  v.  Gantlett  (A). 
IfFilles  J.    Your  strong  point  is  that  the  defendant 
admits  the  gates,  and  does  not  care  whether  he  broke 

(a)  3  T.  R.  292.  {b)  2  Eich,  413. 

(c)  2  Can^.  175,  176-7.  (rf)  3  Wils.  20. 

(#)  3T.B.  292.  297.  (/)  2  Wils,  313. 

(ff)  2M.^W,  349.  (A)  16  M.  f  W.  289. 
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18G9.  them  or  not^  but  insists  on  his  right  of  wajr*  XeUfC.  B^ 
HoDDA&T  ^^^  breaking  of  the  gates  is  immaterial  except  for  the 
RiQBT  purpose  of  damages.]  Then  stat.  15  &  16  Vict,  c,  76. 
makes  no  difference.  The  joinder  of  isene  under  sect 
79  puts  in  issue  only  the  material  facts.  It  waa  deddei 
in  Glover  y.  Dixon  (a)  that  on  joinder  of  issue  by  the 
plaintiff  under  that  section  those  facts  only  were  in  issoe 
which  the  plainitff  could  have  traversed  before  the 
statute,  and  all  matters  which  before  must  have  beea 
pleaded  by  way  of  new  assignment  must  still  be  §» 
pleaded.     [He  also  cited  Dean  v.  Taylor  (&).] 

Holher,  by  leave  of  the  Court,  in  reply. — A  new 
assignment  is  not  necessary  where  there  is  only  one 
trespass ;  Stephen^e  Principles  of  Pleading j  pp.  199-207. 
In  Webber  v.  Sparhes  and  another  (c\  the  dicta  of  Lord 
Abinger  and  Parke  B.  are  to  this  effect,  that  the  breaking 
of  the  posts  and  rails  in  another  part  of  the  dose 
ought  to  have  been  new  assigned ;  and  that  may  be  so 
in  some  cases.  Suppose  an  admitted  way  with  posts 
and  rails  on  it,  and  a  disputed  way  also  with  posts  and 
rails  on  it,  and  the  defendant  had  broken  down  both,  a 
general  replication  would  be  bad.  [  H'Ules  J.  But  the 
reason  of  the  decision  in  Webber  v.  Sparkes  and  another 
shews  that  Parke  B.,  who  was  the  highest  authority  on 
that  subject  within  living  memory,  thought  that  a  new 
assignment  was  necessary  in  order  to  put  in  issue  the 
breaking  of  the  posts  and  rails.]  In  Glover  v.  Dixon  (a) 
the  allegation  in  the  plea  that  the  trespasses  were  com- 
mitted in  the  exercise  of  the  right  relied  upon  was  not 
put  in  issue  by  the  general  form  of  traverse,  and  then 
it  was  exactly  a  case  which  the  system  of  new  assign* 

{a)  9  Exch.  158.  {b)  11  Etch.  68. 

(c)  10  .V.  #  W.  485. 


XXXm.  VICTORIA.  9^19 

mtnt  was  invented  to  meet.    [He  dted  1  Chitt.  Plead.        1809. 
662.  7th  ed.] .  Hdddart 


Kblly  C.  B.  We  are  of  opinion  that  the  judgment  of 
the  Court  of  Queen^s  Bench  should  be  affirmed ;  though 
my  brother  WUlei,  who  has  iefk  the  Court,  entertains  some 
doubt,  and  but  for  the  high  authority  of  Parke  B.  in 
Webber  v.  Sparkes  and  another  {a)  and  the  Judges  who 
decided  Glover  v.  Dixon  (b),  would  have  thought  that  this 
case  raised  a  question  worthy  to  be  further  considered. 

The  declaration  is  in  the  ordinary  form,  and  alleges 
that  the  defendant  broke  and  entered  the  plaintiff's 
land  and  there  broke  and  destroyed  certain  gates  and 
fences.  If  the  defendant  had  pleaded  not  guilty  it 
would  have  been  sufficient  for  the  plaintiff  to  have  proved 
that  the  defendant  broke  and  entered  his  land,  and  if  it 
turned  out  during  the  trial  that  there  were  no  gates  and 
fences  on  the  land,  or  that  there  were  gates  and  fences,  but 
the  defendant  had  not  broken  them,  the  plaintiff  would 
have  been  entitled  to  a  verdict.  If  the  plaintiff  proved 
that  there  was  a  gate  on  his  land  and  the  defendant  had 
broken  and  destroyed  it,  the  plaintiff  would  have  been 
entitled  to  damages  not  only  in  respect  of  the  trespass 
to  the  land,  but  also  in  respect  of  the  value  of  the  gate. 
But  on  this  record  there  is  the  usual  plea  when  it  is 
intended  to  set  up  a  right  of  way.  The  defendant 
admits  the  trespass,  and  by  way  of  defence  pleads  a 
right  of  way,  and  that  in  the  exercise  of  it  he  entered 
the  land,  and  because  there  were  gates  and  fences 
obstructing  that  way  he  broke  and  destroyed  them. 
To  this  plea  there  is,  under  The  Common  Law  Pro- 
cedure Act,  1852,  a  general  replication  taking  issue  on 
the  whole  plea.     At  the  trial  the  defendant  might  have 

(a)  10  M.  4-  W,  485.  {h)  9  Exch.  158. 

VOL.  X.  3    O  B.  &   4. 
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1869.        proved  his   right  of  way  over  the  close   in  question. 
HuDPART      The  plaintiff  however  admitted  a  right  of  way  from  A, 
RiGBT        ^  ^'^  ^^^  offered  to  prove  that  the  trespasses  complained 
of  were  committed  at   another  spot  within   the  same 
close,  and  not  upon  that  portion  of  his  land  over  which 
he  had  admitted  a  right  of  way.     We  have  heard  a  veiy 
learned  ai^ument,  and  a  great  variety  of  cases  have 
been  cited ;  but  this  is  the  common  case  in  which  for 
centuries  it  has  been  considered  that  a  new  assignmeot 
is  necessary  in  order  to  render  the  evidence  tendered 
admissible.     The  Common  Law  Procedure  Act,  1852i 
sect.  87,  allows  one  new  assignment.     [His  Lorddup 
read  it]     Here  the  plaintiff  admitted  a  right  of  wij, 
which  prima  facie  justified  the  trespass  of  the  defendaa^ 
and  then  he  proposed  to  establish  his  claim  to  damages 
for  a  trespass  upon  another  portion  of  the  close  than 
that  over  which  the  defendant  claimed  a  right  of  way. 
That  clearly  is  a  case  for  a  new  assignment  within 
sect.  87.  On  this  part  of  the  case  the  dictum  of  Parke  B. 
in  Webber  v.  Sparkes  and  another  (o),  supported  by  Lord 
Abinger  in  equivalent  language,  and  Glover  v.  Dixon  (i), 
are  conclusive  authorities,  though  in  ray  opinion  authority 
is  not  needed ;  for  it  is  common  learning. 

Then  it  is  said  that  the  breaking  of  the  gates  and 
fences  is  a  substantive  trespass.  But  whether  there  are 
gates  and  fences  across  a  right  of  way  is  immaterial: 
the  substance  of  the  action  is  the  trespass  on  the  land; 
the  breaking  of  the  gates  and  fences  is  mere  aggrava- 
tion.  If  there  had  been  a  new  assignment  that  the 
trespass  was  on  another  portion  of  the  close,  the  plaintiff 
would  have  been  entitled  to  maintain  the  action,  though 
there  were  no  gates  and  fences  on  that  portion  of  the  ckisa 

The  rest  of  the  Court  concurring. 

Judgment  affirmed. 

(a)  10  M.  4-  W.  485,  48a  (A)  9  Exch.  1.58. 
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1869. 


The    Poor    Law    Commissioners   for  Ireland,  M(mday, 
appellants,   The  Select  Vestry  of  Liverpool,  ^^''^^^^'^- 
respondents.  wi}r^nd 

children 
The  wife  and  imemancipated  children  of  an  Irishman  who  were  born   chargeable, 
in  Ireland  becoming  chargeable  in  England  by  reason  of  the  desertion  of  Removal. 
the  husband,  an  oiSer  was  obtained  under  slat.  8  &  9  Vict,  c,  117.  s.2,   8^9  Fid, 
for  their  removal  to  the  Union  of  71,  the  birth  place  of  the  wife  in   <?.  117.  *.  2. 
Ireland.     The  husband  was  not  born  in  T.  nor  had  he  resided  there  for 
three  years.    Neither  he  nor  his  wife  had  acquired  a  settlement  in 
Ett^land.    Held,  that  the  order  was  invalid,  as  the  Act  made  no  pro- 
▼ision  for  the  wife  being  removed  without  the  husband. 

C  FECIAL  case  stated  under  stat.  12  &  13  Vict.  c.  45. 

B,  11. 

On  the  28th  May^  1868,  a  warrant  for  the  removal  of 
EUen  Keating  and  her  two  children  Margaret  and  John, 
aged  respectively  thirteen  and  two  years,  from  the  parish 
of  Liverpool  to  the  Union  of  Tullamorey  Ireland^  was 
granted  by  two  justices  of  the  borough  upon  the  exami- 
nation of  Ellen  Keating.  Notice  of  appeal  was  given 
pursuant  to  stat.  26  &  27  Vict,  c.  89.  s.  7. 

EUen  Keating  is  the  lawful  wife  of  John  Keating,  and 
Margaret  and  John  are  their  legitimate  and  unemanci- 
pated  children.  On  the  30th  September ,  1867,  they 
were  admitted  into  the  Liverpool  Workhouse  as  the  wife 
and  children,  and  known  to  the  respondents  to  be  the 
wife  and  children,  respectively  of  John  Keating^  and 
remained  there  until  removed  to  the  Tullamore  Union 
by  the  warrant. 

John  Keating  was  bom  in  Ireland  but  not  within  the 
district  of  the  Union  of  Tullamore,  nor  has  he  ever 
resided  for  three  years  within  that  district.   Ellen  Keat' 
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ing  was  born  witbin  tbat  district^   and   both   of  the 
children  were  bom  in  Ireland, 

On  the  31st  October^  1867,  the  respondents  li^  aa 
information  on  oath  before  the  magistrates  against  Job 
Keating  for  having  on  the  80th  September^  1867,  ran  awq^ 
from  the  parish  of  Liverpool,  deserting  his  wife  and  tve 
children  and  leaving  them  chargeable  to  that  parisL 
A  warrant  was  granted  thereon,  and  on  the  17th  iSq^ 
tember,  1868,  being  after  the  appeal  in  this  case  m 
entered  at  the  Quarter  Sessions  for  the  borough  tf 
Liverpooly  and  after  the  same  was  respited  to  the  nsit 
Quarter  Sessions  of  the  borough,  he  was  brought  bete 
the  stipendiary  magistrate  for  the  borough  and  convictBl 
of  the  offence. 

The  warrant  of  removal  was  issued  in  the  abseoce  of 
John  Keating  and  without  any  summons  having  besa 
issued  requiring  his  attendance  before  the  magistrata 
for  the  borough  at  the  Sessions  at  which  the  wirmt 
was  granted. 

At  the  time  of  granting  the  warrant  of  removal  aid 
up  to  and  until  the  time  of  his  apprehension,  viz.,  on 
the  17  th  September  J  1868,  John  Keating  was  living  and 
residing  in  Hull,  in  the  county  of  York,  and  not  in  the 
parish  of  Liverpool;  but  the  respondents  at  the  time 
the  order  was  made  did  not  know  where  he  was  or  where 
he  could  be  found ;  nor  did  it  appear,  either  from  the 
examination  of  EUen  Keating,  the  warrant  of  removd 
or  otherwise,  that  inquiry  was  made  as  to  John  Keaiinj 
or  as  to  his  place  of  birth. 

The  questions  for  the  opinion  of  the  Court  were :— * 

First  Whether  a  warrant  of  removal  should  hare 
been  granted  by  the  magistrates. 

Secondly.  If  so,  whether  it  was  rightly  granted  for 
removal  to  the  Tullamore  Union. 
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Stat.  4  &  6  W.4.C.  76.  s.  56.  enacts  that  "  all  relief 
given  to  or  on  account  of  the  wife,  or  to  or  on  account 
c^  any  child  or  children  under  the  age  of  sixteen  not 
being  blind  or  deaf  and  dumb,  shall  be  considered  as 
given  to  the  husband  of  such  wife,  or  to  the  father  of 
such  child  or  children,  as  the  case  may  be.^^ 

Stat.  8  &  9  Vict.  c.  117.  s.  2.  enacts,  ''That  if  any 
person  born  in  Scotland  or  Ireland,  &c.,  not  settled  in 
England,  become  chargeable  to  any  parish  in  England 
by  reason  of  relief  given  to  himself  or  herself,  or  to  his 
wife,  or  to  any  legitimate  or  bastard  child,  such  person, 
his  wife,  and  any  child  so  chargeable,  shall  be  liable  to 
be  removed  respectively  to  Scotland,  Ireland,  &c. ;  and 
if  .the  guardians  of  such  parish,  or  of  any  union  in 
which  the  same  may  be  comprised,  or,  where  there  are 
no  such  guardians,  if  the  overseers  of  such  parish,  com* 
plain  thereof  to  any  one  justice  of  the  peace,  such 
justice  may,  if  such  person  do  not  attend  voluntarily, 
summon  him  to  come  before  any  two  justices  of  the 
peace,  at  any  time  and  place  to  be  named  in  the  sum- 
mons ;  and  at  such  time  and  place,  or  on  the  attendance 
of  such  person,  any  two  justices  may  hear  and  examine 
into  the  matter  of  such  complaint,  and  if  it  be  made  to 
appear  to  their  satisfaction  that  such  person  is  liable  to 
be  so  removed  as  aforesaid,  and  if  they  see  fit^  they 
may  make  and  issue  a  warrant  under  their  hands  and 
seals  to  remove  such  person  forthwith  at  the  expense  of 
such  union  or  parish.^' 

Stat.  10  &  11  Vict.  c.  33.  *.  1.  enacts,  "  That  it  shall 
be  lawful  for  any  guardian,  relieving  officers  or  overseer 
of  any  parish  or  union  in  England  to  take  and  convey 
before  two  justices  of  the  peace,  without  summons  or 
warrant,  every  poor  person  who  shall  become  charge- 
able  to  any  parish  in  England,  and  who  he  may  have 
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reason  to  believe  is  liable  to  be  removed  from  Engltmd 
under*'  stat.  8  &  9  Vict.  c.  117.;  *'and  the  justices 
before  whom  any  such  person  shall  be  so  brought  shall 
hear  and  examine  and  proceed  in  the  same  manner 
in  all  respects  as  if  such  person  had  been  brought 
before  them  under  and  in  the  manner  directed  by  that 
Act.'' 

Stat.  24  &  25  Vict  c,  76.  s.  2.  enacts^  among  other 
things,  that  the  warrant  of  removal  shall  contain  the 
name  of  the  place  in  Ireland  where  the  justices  shall 
find  such  person  to  have  been  bom,  or  to  have  last 
resided  for  the  space  of  three  yeans ;  and  a  copy  shall 
be  given  by  and  at  the  cost  of  the  person  applying  tfst 
the  warrant  to  the  person  or  head  of  the  family  about 
to  be  removed  by  virtue  of  it.  Provided  that  where  the 
justices  shall  not  be  able  to  ascertain  upon  the  evidence 
before  them  the  place  of  birth,  or  of  such  continued 
residence,  they  shall  order  the  pauper  to  be  removed 
to  the  port  in  Ireland  which  shall  in  the  judgment  of 
such  justices  under  the  circumstances  of  the  case  be 
most  expedient. 

The  case  was  argued  in  this  Term,  Nov.  6 :  before 
CocKBURN  C.  J.,  Lush,  Hannen  and  Hates  JJ. 


MeUish  (£.  Temple  with  him),  for  the  appellants.— 
The  question  is,  whether  the  wife  and  children  of  an 
Irishman  who  has  no  settlement  in  England  can  be 
removed  in  his  absence  to  the  birthplace  of  the  wife  in 
Ireland  under  stat.  8  &  9  Vict.  c.  117.  b,  2.,  amended 
by  stat.  10  &  11  Vict.  c.  33.  «.  1.  The  word  "  herself'' 
in  stat  18  &  19  Vict.  c.  117.  s.  1.  applies  to  the  case  of 
a  single  woman,  for  it  is  followed  immediately  by  the 
words  "  or  his  wife.''  The  settlement  of  a  woman  is 
suspended  during  marriage  and  she  acquires  the  settle* 
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ment  of  her  husband ;  therefore  the  wife  could  not  be 
removed  to  Ireland  except  as  part  of  the  husband's 
family,  viz.,  under  stat.  24  &  25  Vict.  c.  76.  s,  2.,  to 
the  place  in  Ireland  in  which  he  was  born  or  had 
resided  for  three  years,  or,  if  neither  could  be  ascer- 
tained, to  the  port  in  Ireland  which  should  be  deemed  most 
expedient.  Under  stat.  4  &  5  ^'.  4.  c.  76.  s,  56.  the 
husband  was  chargeable  to  the  parish  of  the  respondents 
by  reason  of  relief  given  to  his  wife  and  children. 
\^Cochburn  C.  J.  In  the  absence  of  the  husband  the 
wife  was  chargeable  in  the  respondents'  parish  as  a 
casual  pauper.  And  stat.  8  &  9  Vict.  c.  117.  s.  2.  con- 
templated that  a  person  born  in  Ireland  should  not  be 
chargeable  here.  If  the  husband  were  present  with 
his  wife  and  children  he  would  be  removable  also.] 
Further,  this  was  not  a  case  in  which  the  husband 
deserted  his  wife  and  children ;  but  the  respondents  did 
not  know  where  he  was.  If  they  had  made  inquiry  and 
ascertained  that  he  was  in  Hull  they  might  have  obtained 
41  warrant  to  remove  him  with  his  wife  and  children. 
The  children,  though  born  in  Ireland^  have  no  interest 
in  being  sent  to  the  birth  place  of  their  mother.  » 
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Francis,  for  the  respoudents. — The  present  case  is 
clearly  within  the  mischief  which  it  was  the  object  of  stat. 
8  &  9  Vict.  c.  117.  to  remedy,  and,  by  reasonable  con- 
struction, is  within  its  terms.  The  relief  given  to  the 
wife  and  children  made  the  husband  chargeable  to  the 
removing  parish,  but  it  made  the  wife  also  chargeable. 
The  conviction  of  the  husband  was  for  deserting  his 
wife  and  children,  whereby  they  became  chargeable.  If 
the  wife  is  not  removable  she  would  remain  a  burden  to 
the  parish  until  her  husband  returned  or  could  be  found, 
which  may  never  be.     It   must  be  assumed  from  the 
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facts  stated  that  he  had  deserted  his  wife  luid  cfaildreo. 
[Hayei  J.  The  amending  Act,  10  &  11  Viet.  e.  88. 1. 1., 
which  dispenses  with  a  suininons»*  shews  that  the  Legis- 
lature intended  that  the  remoral  should  be  by  a  smii- 
mary  process  and  that  there  should  not  be  an  elabonte 
inquiry.]  It  is  enough  that  it  appears  that  reasonable 
efforts  had  been  made  to  ascertain  where  the  husband 
was.  His  desertion  practically  placed  the  mothCT  in  Ae 
position  of  head  of  the  family.  Therefore  the  children, 
being  unemandpated,  would  follow  her  as  part  of  her 
family ;  Rex  v.  The  Inhabitant  of  CoUingham  {a\  Beg, 
Y.  The  Inhabitants  of  AU  Saints,  Derby  (6),  The  Owat- 
seers  of  Much  Hook,  appts..  The  Overseers  of  Prestoa, 
respts.  (c) ;  and  it  is  immaterial  to  inquire  whether  the 
had  a  husband  living  or  not  [^Coehbwm  Cw  J»  If  Ae 
children  were  bom  in  England,  yon  mky  they  wooU 
still  be  remoTed  with  the  mother  as  part  of  her  fioniljr. 
But  suppose  the  &ther  was  dead  and  the  children  kid 
a  settlement  derired  from  him.]  In  Rex  v.  The  & 
habitants  of  Cottingham  {a)  it  is  not  said  where  die 
children  were  bom. 
t  Cur.  adv,  otft 


The  judgment  of  the  Court  was  now  delirered  by 

CocKBURN  C.  J.  This  was  a  case  stated  by  consent 
under  stat.  12  &  18  Viei.  c.  46.  upon  an  appeal  against 
an  order  or  warrant  made  by  two  justices  of  the  peace 
for  the  borough  of  Liverpool  on  the  21st  May,  1966, 
for  the  removal  of  £llen  Keating  and  her  two  children 
from  the  parish  of  Liverpool,  where  they  had  become 
chargeable^  to  the  Union  of  TvJUmore,  in  Irdandy  the 


{(i)  7  B.  4-  a  615.  (A)  14  Q.  B.  207. 

(r)  17  Q.  B.  546. 
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birthplace  of  Ellen  Keating.  The  pauper  EHen  Keating 
was  the  wife  of  John  Keating,  who  was  an  Irishman; 
neither  of  them  had  acquired  a  settlement  in  Eng- 
land  ;  the  children  were  the  issue  of  the  marriage  and 
were  bom  in  Ireland;  they  were  infants  and  unemand- 
'  pated,  one  being  aged  thirteen  and  the  other  two  years. 
At  the  time  when  EUen  Keating  and  the  children  be« 
came  chai^eable,  and  also  at  the  time  of  the  making  of 
the  warrant  of  removal  and  of  executing  it^  John  Keat- 
ing was  not  living  in  the  parish  of  Liverpool,  He  had 
some  time  previously  deserted  his  wife^  and  was  living 
at  HuU^  in  Yorkihire  ;  but  the  respondents  did  not  then 
know  where  he  was  or  where  he  could  be  found.  He 
was  consequently  not  summoned  or  brought  before  the 
removing  magistrates;  nor  does  it  appear  from  the 
examination,  warrant  of  removal,  or  any  statement  in 
the  case,  that  inquiry  was  made  as  to  him  or  as  to  his 
place  of  birth.  In  point  of  fact  he  was  not  bom  in 
TuUamare,  nor  had  he  resided  there  for  three  years. 
Under  these  circumstances  it  was  contended  on  behalf 
of  the  appellants  that  the  warrant  of  removal  of  the 
wife  and  the  two  children  to  Tullamore,  the  place  of  the 
wife's  birth,  was  invalid  and  ought  not  to  have  been 
granted,  and  we  are  of  that  opinion. 

The  statute  under  which  the  removal  of  such  paupers 
IS  DOW  r^ulated  is  the  8  &  9  Vict,  c.  117.  as  amended  by 
stats.  10  &  1 1  Vict.  c.  33.,  24  &  25  Vict,  c,  76.  and  26  &  27 
Viet,  c,  89.  The  material  clause  is  the  2nd  section  of  the 
flnii  mentioned  statute.  The  language  of  that  section, 
aooording  to  its  plain  natural  meaning,  appears  to  require 
tiiat  where  there  is  a  husband  as  well  as  a  wife  and 
children  liable  to  be  removed  they  are  all  to  be  removed 
tc^ther.  With  regard  to  the  place  to  which  the  removal 
is  to  be  made,  by  the  4th  section  of  stat,  8  &  9  Vict, 
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c.  117.  the  justices  of  a  county  or  borough  were  em- 
powered to  make  regulations  for  the  removal  of  "  such 
poor  persons,  their  wives  and  children.^'  But  this 
section  is  now  repealed  by  stat  26  &  27  Vict.  c.  89.  s.  S.; 
and  by  stat.  24  &  25  Vict,  c,  76.  #.  2.  the  warrant  of 
removal  was  required  to  contain  (amongst  other  things) 
the  name  of  the  place  in  Ireland  where  the  removiag 
justices  shall  find  such  poor  person  to  have  been  born 
or  to  have  resided  for  three  years ;  and  a  copy  of  the 
warrant  was  thereby  required  to  be  given  to  the  penoo 
or  '^  the  head  of  the  family''  about  to  be  removed  faj 
virtue  of  it.  This  shews  that  the  Legislature  intended 
that  where  there  was  a  head  of  a  family  the  remoni 
was  to  be  to  his  or  her  place  of  birth  or  place  of 
residence.  And  stat.  26  &  27  Vict,  c  89.,  which  makes 
further  regulations  concerning  these  removals,  and  bj 
sect.  7  gives  the  right  of  appeal  by  the  Poor  Law  Com* 
missioners  of  Ireland,  prescribes  by  sect.  6  the  particuUr 
form  of  warrant  used  in  the  present  case. 

No  provision  is  made  in  any  of  these  Acts  or  in  aoy 
of  the  former  statutes  which  were  repealed  by  the  1st 
section  of  stat.  8  &  9  Vict.  c.  117.,  where  a  woman  has 
been  deserted  by  her  husband,  for  her  being  remoTed 
without  him  or  being  removed  to  any  other  place  thaa 
the  husband's  place  of  settlement,  if  he  were  living. 
And  upon  a  review  of  the  statutes  and  the  decisions 
upon  them  we  think  that  such  a  case  is  left  unprovided 
for. 

In  Rex  V.  The  Inhabitants  of  Cottinyham  (a),  which 
case  arose  on  the  construction  of  a  former  Act,  59  G.  3. 
c.  12.,  now  repealed,  but  which  in  its  enactments  closelv 
resembled  stat  8  &  9  VicL  c.  117.  s.  2.,  it  was  held 
that  the  wife  of  an  Irishman  who  had  no  settlement  in 


(a)  7  B.  4'  C.  615. 


XXXIII.    VICTORIA. 


d29 


England  and  had  deserted  her  might  be  removed  with- 
out him  to  her  own  maiden  settlement^  which  revived  on 
her  desertion  by  her  husband.  But  it  was  laid  down  by 
BayUy  J.,  in  delivering  the  judgment  of  the  Court,  p.  619, 
that  stat.  59  G*  3.  c.  12.  i.  33.,  which  in  this  respect  is 
nndistinguishable  from  the  present^  did  not  authorize 
the  removal  of  the  wife  alone  to  the  place  of  the  birth 
of  her  husband,  and  that  as  the  husband,  having  quitted 
the  parish,  could  not  be  removed  to  Ireland^  so  the  wife 
could  not  be  removed  there  without  him,  and  that  the 
case  was  therefore  not  within  the  Act.  It  had  been 
previously  held  in  the  case  of  Rex  v.  The  Inhabitants  of 
Leeds  (a)  that  the  wife  and  unemancipated  children  of  a 
Scotchman,  who  had  not  deserted  his  wife  but  was  living 
with  her,  could  not,  even  with  his  consent,  be  removed 
to  her  maiden  settlement,  but  that  all  were  removable 
with  the  husband  to  Scotland.  In  Reg.  v.  The  In/iabi- 
tants  of  All  Saints,  Derby  (i),  the  question  of  the  con- 
struction of  the  present  Act  arose  in  the  case  of  the 
children  of  an  Irish  father  by  an  Irish  mother.  The 
mother  had  died  and  the  children  had  been  deserted  by 
the  father.  It  was  there  decided  that  they  were  re- 
movable to  the  parish  of  their  birth  in  England  and  not 
to  Ireland,  under  the  2nd  section  of  the  statute.  Cole- 
ridge J.,  p.  217,  laid  down  that  according  to  the  Act  the 
father  must  be  dealt  with  as  the  subject  of  removal ;  and 
Wightman  J.  said,  p.  219,  that  the  statute  for  the  purpose 
of  removal  "  applies  directly  to  the  father  only,  and  to  the 
children  not  otherwise  than  incidentally,  as  part  of  his 
family,^'  and  that  if  the  father  cannot  be  removed  there 
is  no  power  over  the  children.  Coleridge  J.  also  observed 
pp.  219-220,  that  the  section  might  mean  that  if  the  father 

^  (a)  AB.^A.  498.  (6)  14  Q.  -B,  207. 
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1869.        ^^'^  summoned  the  order  might  be  made  at  the  time 
"  and  place  named,  whether  he  appeared  or  not,  or  at  any 
time  when  he  did  come,  and  that  if  he  were  absent 
service  of  the  summons  npon  him  must  be  shewn,  so  that 


Ytttaj9i  at  all  events  the  proceeding  should  relate  to  him.  This 
case,  which  recc^nized  the  previous  case  of  Rex  v.  TTie 
Inhabitants  of  CotHngham  (a),  appears  to  make  it  dear 
that  the  wife  and  children  cannot  be  removed  except 
with  the  father  and  at  all  events  as  part  of  the  father's 
fi&mily  and  in  a  proceeding  having  reference  to  him ; 
and  therefore  at  all  events  a  warrant  of  removal  which 
ignores  the  father  and  the  father's  place  of  birth  and 
removes  to  that  of  the  mother  must  be  considered  as 
unwarranted  by  the  statute. 

The  subsequent  cases  of  The  Overseen  of  Mtich  Hook, 
appts..  The  Overseers  of  Preston,  respts.  (b),  and  Reg, 
V.  The  Inhabitants  of  St.  Giles  wit/umt  Crippkgatt  (0), 
are  substantially  in  accordance  with  the  cases  pre- 
viously mentioned,  as  shewing  that  neither  a  wife 
deserted  by  her  husband,  an  Irishman,  nor  a  daughter, 
though  unemancipated  and  becoming  chargeable  in 
a  different  parish  from  that  in  which  her  parents, 
who  were  Irish  without  a  settlement,  resided,  can  be 
removed  to  Ireland  under  the  statute  now  in  questioiL 
And  as  we  have  had  no  instance  brought  to  our  notioe 
of  such  a  removal  having  been  made,  and  have  beea 
unable  to  discover  any  such  case,  we  consider  that  this 
order  of  removal  ought  to  be  reversed  as  illegal,  and 
that  the  respondents  should,  according  to  the  7th  sectioa 
of  stat.  26  &  27  Vict,  c,  89.,  pay  the  expenses  of  tlfe 
preliminary  inquiry  and  appeal  and  also  those  of  maia- 

(a)  7B.fC.  615.     *  (6)  17  ft  A  dtf. 

(c)  17  ^  ^.636. 
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taining  the  persons  removed  and  of  conyeying  them 
back  to  Liverpool. 

I  can  only  deliver  this  as  the  judgment  of  my  brothers 
Lush  and  Hannen  and  myself.  But  I  may  add,  as 
shewing  the  perfect  unanimity  of  the  members  of  the 
Court,  that  the  judgment  which  I  have  just  read  was 
drawn  by  my  late  brother  Hayes. 

Judgment  for  the  appellants. 
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Turner  against  Cameron. 


The  lessee  of  a  collier]^,  by  deed  redstered  under  The  Bills  of  Sale  Act, 
demised  it  ta  the  plaintiff  by  way  of  mortgage,  and  assigned  the  plant, 
&c.  comprised  in  a  schedule,  and  all  fixtures,  buildings  and  railways  in 
and  about  the  colliery,  with  a  power  of  sale.  The  plaintiff  having  taken 
possession  of  the  railways  under  thepower,  the  defendant  distrained 
them  for  rent  due  from  the  lessee.  The  railways  were  constructed  for 
the  better  enjoyment  of  the  colliery,  and  were  so  far  permanent  that 
tiiey  were  intended  to  remain  on  the  premises  as  ancillary  to  the  working 
of  the  mines  until  the  expiration  of  the  term.  The  ground  upon  which 
they  were  laid  was  brou^t  to  a  dry  and  uniform  surface  by  spreading 
tljereon,  whereyer  the  natural  soil  was  moist  or  its  surface  deoreesed,  such 
hard  and  dry  materials  as  the  soil  afforded,  with  some  further  material 
of  the  same  nature  brought  from  elsewhere,  so  as  to  make  it  dry  and 
leyel.  On  this  surface  so  prepared  the  sleepers  were  laid,  and  the  rails 
were  listened  to  the  sleepers  by  nails  driyen  into  the  sleepers,  and  firmly 
fixing  the  rails  thereto.  Large  quantities  of  such  hard  and  dry  materials, 
eafled  ballast,  were  then  packed  under  and  about  the  sleepers,  with 
the  double  object  of  keeping  them  dry,  and  so  preventing  their  decay, 
and  of  keeping  them  in  position.  The  usual  moae  of  removing  the  raus 
was  to  wrench  the  rails  out  of  the  sleepers.  In  order  to  remove  the 
rieepers  the  ballast  was  first  loosened  by  picks,  and  then  levers  or  bars 
of  iron  were  driven  under  the  sleepers.  The  removal  of  the  sleepers 
caused  hollow  places  to  be  formed  by  the  falling  in  of  the  ballast.  Held, 
that  the  rails  and  sleepers  forming  the  railways  became  fixtures,  and 
therefore  were  not  distrainable  for  rent,  and  the  plaintiff  was  entitled  to 
jndlgmeint  for  the  value  of  the  railways  as  replaced  in  statu  quo. 

Hj^RESPASS  for  breaking  and  entering  a  mine  of  the 

plaintiff^  and  seizing,  severing  and  carrying  away 

and  disposing  of  the  plants  machinery  and  other  fixtures 

of  the  plaintiff  therein  and  thereon,  and  for  breaking 


{Monday, 
February  21st^ 
1870.] 

Lease  of  mine. 
Fixtures, 
Bailwaye, 
Dietreee, 
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[1870.1      ^^^  entering  a  close  and  seizing  and  canying  away  and 
disposing  of  goods  and  chattels  of  the  plaintiff  therein 


▼•  and  fixtures^  rails,  sleepers^  railways,  tramways,  &c- 

Plea :  Not  guilty  by  stat.  11  G.  2.  e.  19.  s.  21. 

Issue. 

A  verdict  was  entered  for  the  plaintiff,  subject  to  a 
case  to  be  stated  by  an  arbitrator. 

In  April  1860  the  reversion  of  and  in  certain  mine% 
veins  and  seams  of  coal  became  vested  in  the  defendant, 
the  same  having  been  demised  by  indenture  dated 
September  15th,  1859,  for  the  term  of  eighty-five  yean, 
with  the  usual  powers  to  work  the  mines,  put  vp 
machinery,  &c.,  the  lessees  yielding  and  paying  certain 
royalties  and  rent. 

By  indenture  of  the  9th  May,  1865,  made  between 
the  defendant  of  the  one  part  and  the  lessees  of  the 
other  part,  certain  alterations  were  made  in  the  mode  of 
paying  the  royalties,  and  power  was  granted  by  tbe 
lessees  to  the  defendant,  so  often  as  the  rents  and 
royalties  should  be  in  arrear  for  thirty  days,  to  enter 
upon  the  premises  and  to  distrain  for  the  rents  and 
royalties,  &c. 

By  indenture  of  the  25th  Jpril,  1866,  in  considera- 
tion of  1200/.  the  lessees  assigned  to  one  O'DoTwyhuetiit 
plant  and  things  comprised  in  a  schedule  thereto,  and 
demised  to  him  for  the  term  of  fourteen  years,  from  the 
25th  March,  1866,  certain  specified  parts  of  the  landa^ 
mines  and  premises  demised  by  the  lease  of  the  15th 
September,  1859.  Royalties  and  rents  were  reserved  as 
before,  and  power  was  given  to  construct  railways,  &c. 

By  indenture  dated  the  15th  May,  1866,  (yDonoghwe, 
in  consideration  of  2000/.,  demised  to  the  plaintiff  the 
lands,  mines  and  premises  comprised  in  the  indenture  of 
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the  25th  April,  1866,  for  the  residue  of  the  term  of  [1870.] 
fourteen  years  thereby  granted,  except  the  last  three  tuehbr 
days  thereof,  subject  to  a  proviso  for  redemption  on 
repayment  of  2000?. ;  and  he  thereby  also  assigned  to 
the  plaintiff,  among  other  things,  the  plant,  chattels  and 
things  comprised  in  the  schedule  thereto,  and  all  fixtures, 
buildings,  railways,  &a,  which  then  were  or  should  at 
any  time  during  the  continuance  of  the  security  thereby 
created  be  erected,  constructed  or  brought  upon  the 
premises,  &c.,  including  the  plant  or  materials  of  which  a 
railway  which  0*Donoghue  had  agreed  to  construct  did  or 
should  consist,  with  a  power  of  sale  on  default  of  pay- 
ment of  the  2000/.  This  indenture  was  duly  registered 
under  The  Bills  of  Sale  Act  at  the  date  thereof. 

Default  having  been  made  by  (yDonoghue  in  payment 
of  the  sum  of  2000/.,  the  plaintiff  took  possession  of  all 
the  movable  plant,  goods  and  chattels  in  and  about  the 
mine,  and  of  the  engine  and  railways  used  in  and  about 
the  mines.  One  of  these  railways  called  the  New  Bail- 
way  was  erected  by  O^Donoghue. 

On  the  6th  November,  1867,  the  defendant  distrained 
for  the  half  year's  rent  which  had  become  due  to  him 
from  the  lessees  on  the  29th  September  preceding,  and 
took  possession  of  and  subsequently  sold  under  that 
distress  (among  other  things)  a  railway  within  the  mine, 
a  railway  within  a  yard,  which  had  been  fenced  in  by 
the  first  lessees  of  the  colliery  from  the  surrounding 
common,  part  of  the  waste  of  a  manor  of  the  lessor,  and 
bad  been  continuously  used  for  the  purposes  of  the 
colliery  from  that  time,  and  also  a  railway  extending 
from  the  end  of  the  yard  through  its  length  and  thence 
along  a  common,  part  of  the  waste  of  a  manor  of  the 
defendant,  to  a  junction  with  the  LlaneUy  Railway. 

The  plaintiff  contended  that  the  distress  was  illegal. 
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[1870.]      on  the  gronnd,  as  to  the  railways  that  tbegr  were  fixturoi 
Xuaiim      aiuiexed  to  the  soil  and  not  liable  to  dutreaa^ 


CAMBRoir.  "^^  defendant  contended  that  all  the  artidfis  dis- 
trained were,  under  the  circumstanoea  of  the  case, 
distrainable  chattels. 

The  railway  throughont  the  mine  was  in  width  3  fiset 
4  inches,  made  of  small  rails  fixed  by  iron  to  tranafverae 
sleepers,  which  were  slabs  of  oak  or  pine  laid  at  internlp 
of  about  a  yard  apart,  these  slabs  resting  on  the  ground 
and  the  whole  structure  beioig  kept  in  position  hj  its 
own  weight,  so  as  not  to  shift  when  the  trucks  paa«( 
over  it.  The  railway  in  the  yard  was  of  similar  ooar 
struction  and  materials.  The  rails  in  this  portion  had 
in  fact  been  from  time  to  time  shifted  about  to  diffierait 
parts  of  the  yard  according  to  the  requirements  of  tU 
colliery.  All  the  railways  were  convenient  and  neoeif 
sary  for  the  carrying  away  the  coals  and  minerals  b^ 
^  the  mine,  and  such  railways  are,  in  practice^  slewed  aii4 

shifted  about  from  time  to  time  to  meet  the  conveniencv 
of  working  collieries,  but  the  mode  of  their  combini- 
tion  does  not  differ  from  that  of  the  main  trunk  lines, 
which  are  capable  of  being  shifted  in  like  manner,  that 
is,  ''  by  breaking  a  joint,^^  i.  e.,  cutting  through  one  rail 
and  sleeper  with  that  object. 

The  Court  was  to  be  at  liberty  to  draw  inferences  of 
fact. 

The  question  was,  whether  the  several  things  dis- 
trained by  the  defendant,  or  any  and  which  of  thon^ 
were  legally  distrainable. 
M.  T.  1869.         The  case  was  argued  in  Michaelmas  Terra,  Nov.  16, 
1869,  when  the  Court  gave  judgment  for  the  plaintiff  aa 
to  some  of  the  points  (a),  but  referred  the  case  back  to  the 

(a)  These  points  arose  on  the  construction  of  the  deeds  meDtiooed  in 
the  case. 


XXXIII.   VICTORIA.  935 

arbitrator'  for  more  full  information  on  the  question       [1870.] 
whether  the  sleepers  and  rails  removed  under  the  dis-       Turker 
tress  were  or  were  not  attached  to  the  soil.     The  arbi-      n.J:^^ 
trator,  having  called  for  additional  evidence  on  that  point, 
stated  further  facts  to  the  Court  as  part  of  the  case^ 
which  appear  in  the  judgment  of  the  Court,  pp  936-7. 

The  case  was  argued  in  Hilary  Term,  January  18, 1870: 
before  Cockbubn  C.  J.,  Mellor,  Lush  and  Hannen  JJ. 

Gtffard  {John  WilKam  MeUor  with  him),  for  the  plain- 
tiff, contended  that  the  facts  stated  respecting  the  rail- 
ways being  imbedded  in  the  soil  with  the  earth  and  ballast 
were  stronger  than  those  stated  respecting  the  cotton 
spinning  machines  called  '^  mules^'  in  Hellawell  v.  East- 
wood {a);  and  that  the  sleepers  resembled  the  pavement 
laid  down  in  a  street  [He  cited  Fisher  v.  Dixon  (i), 
In  re  Richards^  Ex  parte  IJoySs  Banking  Company ^  and 
Ex  parte  Astbury  (c),  Duke  of  Beaufort  v.  Bates  (d), 
fFalmsley  v.  Milne  («). 

Grove  {Hughes  with  him),  for  the  defendant,  con- 
tended that  the  railways  were  a  construction  consisting 
of  personal  chattels  placed  upon  the  soil  and  capable  of 
being  moved  from  place  to  place  as  occasion  required : 
that  the  sleepers  were  only  embedded  in  the  ballast ;  that 
the  soil  was  not  destroyed  by  the  removal  of  them,  and 
therefore  the  case  was  not  within  the  maxim  referred  to 
by  Lord  Hardvnche  in  Lawton  v.  Lawton  {f)  "  That  you 
shall  not  destroy  the  principal  thing,  by  taking  away 

(«)  6  Exch.  296.  (h)  12  C/.  #  F.  312. 

(c)  38  L.  J.  Bank.  9 ;  L.  R,  4  Ckane,  App.  630. 
(rf)  ZBeG.F.^J.  381.  (e)  7  C.  B,  N,  8.  115.  138. 

(f)  8  Aik,  13.  15,  2nd  ed. 

VOL.  X.  3   F  B.   &  a. 
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[1870.]  the  accessory  to  it";  and  he  relied  upon  Helhwdl  r. 
TuRxxB  Eastwood  {a\  recognised  in  fFiaterfatt  y.  PeHisioite[Vj: 
Cauerov.     ^^  Duke  of  Beaufort  y.  B4aes  (c). 

John  WiJMam  Mellor  (by  leaye  of  the  Comrt,  abseoli 
Oiffard)^  in  reply^  ait&SL' Boyd  y.  Sharraek  (d),  CBmUr. 
Wood  (e)y  Culbokk  y.  Swindell  (J). 

%JuTm  euto*  Mft 

The  judgment  of  the  Court  was  now  ddiyered  by 

Melloe  J.  The  only  question  not  determined  on  tte 
first  argument  in  this  special  case  was  the  hafaility  cf  tte 
railways  therein  described  to  be  distrained  for  rent  Tli 
ikcts  then  stated  by  the  arbitrator  were  not  suffioicatii 
our  opinion  for  the  satisfactory  decision  of  that  qiealiaa, 
and  we  sent  the  case  back  for  a  further  finding  Md 
statement  of  the  exact  mode  in  whidi  these  ndlwiji 
had  been  constructed^  and  how  far  and  in  what  nM&itf 
they  were  attached  to  the  freehold.  Upon  the  furdiv 
statement  of  the  arbitrator  we  are  satisfied  that  sod 
railways  are  not  Kable  to  be  distrained  for  rent 

It  appears  from  this  statement  that  the  ground  upon 
which  they  were  laid  was  brought  to  a  dry  and  unifiDra 
surface  by  spreading  thereon,  wherever  the  natural  soil  wtf 
moist  or  its  surface  depressed^  such  hard  and  dry  materid 
as  the  soil  afforded,  with  some  further  material  of  the  same 
nature,  such  as  broken  stone  and  cinders  brought  from 
elsewhere,  so  as  to  make  it  dry  and  level.   On  this  sur&oe 

(a)  6  Exch,  295.  (6)  6  £1  ^  5.  876. 

(c)  3  De  Q,  F.  #  J.  381. 

(d)  37  L.  J.  Chanc.  144;  Z.  R.  5  Eq.  72. 

{e)  37  L.  J,  Exch.  158;  L.  R.  3  Exch.  257;  affirmed,  38  JL  /.  Exrk 
223;  L.  R.  4  Exch,  238. 
(f)  36  L.  J.  Chanc.  173;  L.  R.  3  Eg.  249. 
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ao  prepared  the  sleepers  were  laid,  and  the  rails  were  [1870.] 
fastened  to  the  sleepers  by  long  and  strong  nails,  either  Tdbucr 
driven  through  holes  in  the  rails  or  made  with  a  fiat  camxrov. 
head  projecting  over  the  foot  of  the  rail  and  grasping  it 
dosely  when  hammered  down,  the  nails  being  driven 
faito  the  sleepers  as  deeply  as  the  wood  wonld  admit,  and 
thus  firmly  fixing  the  rails  thereto.  Large  quantities  of 
such  hard  and  dry  material,  called  '^  ballast^',  were  then 
packed  under  and  about  the  sleepers  with  the  double 
object  first  of  keeping  them  dry  and  preventing  their 
decay,  and  secondly  of  keeping  them  by  its  support 
lieneikth  and  at  the  sides  in  the  position  in  which  they 
)iid  been  placed.  On  being  used  for  the  purposes  of 
the  colliery  the  ballast  under  and  about  the  sleepers 
beeame  more  solid  and  the  sleepers  became  more  deeply 
imbedded  in  the  ballast  In  order  to  remove  the  rails 
from  the  sleepers  the  usual  mode  was  to  wrench  the 
wfls  out  <^  the  sleepers  by  bars  or  picks,  and  many  of 
the  nails  were  left  sticking  in  the  sleepers.  To  remove 
the  sleepers  the  ballast  was  first  loosened  by  picks,  and 
then  levers  or  bars  of  iron  were  driven  under  the 
sleepers.  The  railway  called  the  "  New  Railway"  was 
fixed  with  sleepers  of  larger  dimensions  and  laid  deeper 
in  ballast,  which  was  packed  to  a  level  with  the  tops  of 
the  sleepers  in  order  to  make  a  level  surface  for  the 
horses  to  work  on.  In  all  the  railways  the  removal  of 
the  sleepers  caused  hollow  places  and  holes  to  be 
formed  by  the  falling  in  of  the  ballast,  and  wherever 
round  sleepers  were  used  such  falling  in  was  consider- 
able. The  facts  so  found  by  the  arbitrator  appear  to  us 
satisfactorily  to  shew  that  the  railways  in  question  were 
not  distrainable  for  rent,  and  that  our  judgment  must 
therefore  be  for  the  plaintifi; 

3  p  2 
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[IS70.]  The  qnefttion  to  be  deternained  ifl^  vhether  tbeini^ 

TvaMim  ^^A  sleepers  fonning'  the  railways  under  oouddeEBtbft 
Cahkkoit.  continued  to  be  personal  cbatteb,  or .  wfaeliber,  fajr  vmwm 
of  their  annexation  to  the  frediold  as  above  deacribe^ 
they  became  fixtnres.  The  following  ia  the  defiaitioq 
of  a  fixture  given  in  the  treatise  of  Amos  and  Fwna^ 
part  1/ehap.  1^  p.  3,  ''It  is  necessary,  in  order  to caai» 
stitute  a  fixture^  that  the  article  should  ba  let  inta^ef 
united  to  the  land,  or  to  substances  prenously  oonmecled 
with  the  land.  It  is  not  «ik>ugh  that  it  has  been  Mi 
upon  the  land,  and  brought  into  contact  with  it;  At 
definition  requires  something  more  than  mere  jmti^ 
position;  as,  that  the  soil  shall  have  been  di^tiaoedtr 
the  purpose  of  receiving  the  article,  or  that  the  chsMiBl 
should  be  cemented,  or  otherwise  fastened  to  some  CMe 
previously  attached  to  the  ground/*  *.i 

In  the  present  case  we  have  not  to  consider  the  Jtf 
which  is  applicable  to  fixtures  as  betweei^  the  diftnfliU 
descriptions  of  representatives  of  the  same  owner  of  tbe 
inheritance,  neither  have  we  to  consider  under  wW 
circumstances  fixtures  may  be  removed,  either  xania 
express  contract  or  in  favour  of  trade,  or  what  fixtoiv 
may  be  taken  in  execution  under  a  writ  of  fieri  bidm, 
but  the  simple  question  is,  did  these  railways,  notwitlh 
standing  such  annexation  as  is  described  in  the  cmt, 
retain  the  character  of  personal  chattels?  For  if  they  Hi 
not  they  were  not  liable  to  be  distrained  for  rent.  It  is 
a  general  rule  that  things  adhering  to  the  freehold  caa- 
not  be  taken  under  a  distress  for  rent,  the  reason  being, 
as  stated  by  Oilbert  on  Distressei,  by  Ifupey^  p.  81,  that  t 
*'  distress  was  anciently  no  more  than  a  pledge  in  the 
hands  of  the  lord,  to  compel  the  tenant  to  pay  the  ser 
vice,  or  perform  the  duty,  for  which  it  was  taken.*'  It 
results  from  the  nature  of  a  pawn  or  pledge  that  upon 
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pByment  of  the  money  for  security  whereof  it  was  given  -    [1S70.] 
it  ought  to  be  restored  to  the  owner  in  the  same  plight       xuekh 
md  condition  in  which  it  was  delivered,  and  whatever  is      cambboh. 
put  of  the  freehold  cannot  be  distrained,  for  what  is 
.  part  of  the  freehold  cannot  be  severed  from  it  with* 
0«t  detriment  to  the  thing  itself  in  the  removal ;  conse* 
qnently  that    cannot    be  a  pledge  which  cannot   be 
vestored  in  statu  quo  to  the  owner. 

In  determining  whether  the  thing  distrained  is  a  per- 
ttMQAl  chattel  or  a  fixture  it  is  important  to  consider  the 
mode: and  degree  of  annexation  to  the  soil  or  fabric, 
4liBt  is^  whether  it  can  easily  be  removed  integre,  salve 
flfr  oonmod^  without  injury  to  itself  or  to  the  fabric  of 
the  buildings  and  in  the  next  place  whether  it  was  for 
the  permanent  and  substantial  improvement  of  the  free- 
hold or  merely  for  a  temporary  purpose  or  the  more 
complete  enjoyment  and  use  of  it  oi  a  chattel ;  per 
Jfurke  B.  in  Heliawell  v.  Eastwood  (a). 
•  We  think  that  it  must  be  taken  as  a  fact  that  the 
railways  in  question  were  constructed  for  the  better 
oajoyment  of  the  colliery  and  were  so  far  permanent ; 
'that  they  were  intended  to  remain  on  the  premises  as 
•noillary  to  the  working  of  the  mines,  at  least  until  the 
espiration  of  the  term  and  were  so  constructed  and  fixed, 
not  for  the  purpose  of  steadying  them  for  their  better 
i  jtte  Of  chattels,  but  as  a  substitute  for  the  natural  ^ur&ce 
r^of  «the  ground,  along  which  it  would  have  been  imprac- 
-tkaUetohave  worked  the  trains.  It  is  expressly  found 
by  the  arbitrator  that  they  were  so  fixed  and  attached 
•to  the  fredold  as  not  to  be  capable  of  being  removed 
■without  considerable  violence  and  wrenching  by  means  of 
picks  and  iron  bars^  so  that  in  their  removal  considerable 
holes  were  left  in  the  surface  by  the  falling  in  of  the 

(/I)  «£rrA.  I'OS.  312. 
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[1870.]  ballast  material.  The  rails  were  wrenched  firom  flie 
TuRBiR  sleepers  by  the  use  of  similar  instruments,  leaying  large 
Cambboii  ^^^^  sticking  in  the  sleepers,  and  in  the  "  New  Bailwiy" 
the  ballast  was  so  placed  and  packed  as  to  form  a  rodl- 
way  for  the  horses  drawing  the  trucks  over  the  railway. 
Now  this  is  a  great  deal  more  than  attaching  the  ndl- 
ways  slightly,  and,  to  use  the  expression  of  Barke  & 
in  HeUawell  y.  Eastwood  (a),  so  as  to  be  capable  of 
removal  without  the  least  injury  to  the  surfiu^e,  or  to 
themselves. 

The  argument  in  fevour  of  the  defendant  mainlf 
rested  upon  the  decision  of  the  Court  of  Exchequer  \A 
HeUawell  v.  Eastwood  (a)  and  upon  the  judgment  of  ttb 
Lords  Justices  in  the  Duke  of  Beaufort  y.  Bates  (b). 

The  case  of  HeUawell  v.  Eastwood  has  been  fireqneoQjr 
cited  in  support  of  propositions  to  which  it  was  not 
applicable,  but  it  has  been  recognized  in  this  Court  in 
Waterfall  y.  Penistone  (c),  and  was  referred  to  and  dih 
tinguished  in  the  judgment  of  this  Court  in  Longhotkm 
y.  Berry  (cf),  and  contains,  as  it  appears  to  us,  a  tme 
exposition  of  the  law  as  applicable  to  the  particnltf 
facts  upon  which  it  proceeded.  In  that  case  the  thingi 
distrained  were  mules  used  for  spinning  of  cotton,  fixed 
to  the  floor  of  a  mill  by  screws  or  let  into  stone  and 
secured  by  molten  lead,  and  Parke  B.,  in  deliveriDg 
the  judgment  of  the  Court,  said,  pp.  313-3,  *'l%ey  were 
attached  slightly,  so  as  to  be  capable  of  removal  without 
the  least  injury  to  the  fabric  of  the  building  or  to  them- 
selves; and  the  object  and  purpose  of  the  annexatioo 
was,  not  to  improve  the  inheritance,  but  merely  to 
render  the  machines  steadier  and  tnore  capable  of  con- 
venient use  as  chattels."  Can  this  be  said  to  describe  tke 

(a)  6  Exch,  295. 312.  (6)  S  De  G,  F.  f  J.  381. 

(f )  QE.4rB.  876.  (d)  Ante,  p.  852. 877-9. 
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condition  of  the  railways  in  the  present  case?     On  the       [1870.] 
contrary  the  *'  mules^^  in  that  case  were  more  like  the       turhir 
trams  and  trucks  used  on  the  railways  in  the  present      Q^JisLov. 
case  than  the  railways  themselves^  which  appear  to  us 
to  have  been  more  analogous  to  the  floors  of  the  milL 

Mr.  Grove's  argument  assumed  that  inasmuch  as 
some  of  the  ballasting  material  was  brought  from  a 
distance  to  fill  np  the  depressed  places  and  to  pack  the 
sleepers  it  did  not  become  part  of  the  soil  or  ground 
upon  which  it  was  placed.  It  does  not  appear  to  us  to 
make  any  difference  that  the  natural  soil  alone  was  used 
where  the  earth  was  dry  and  porous  and  afforded  hard 
materials  but  additional  material  was  combined  with  it 
when  the  conditions  were  different  and  the  natural  earth 
was  moist. 

The  case  of  the  Duke  of  Beaufort  v.  Bates  (a),  which 
was  referred  to  for  some  expressions  of  the  Lords  Jus- 
tices, has  no  application  to  the  present.  It  turned  upon 
the  construction  of  covenants  in  a  mining  lease^  and  upon 
whether  some  trams  and  sleepers  merely  laid  upon  the 
groundf  which  had  become  sunk  in  the  soil  by  pressure 
during  user,  were  liable  to  be  seized  in  execution  as 
personal  trade  chattels.  The  execution  creditor  in  that 
case  having  undertaken  not  to  seize  other  trams  fastened 
to  stone  sleepers,  the  injunction,  which  had  been  granted 
by  a  Vice  Chancellor,  was  dissolved  by  the  Lords  Justices. 
The  other  cases  which  were  cited  in  the  argument  did 
not  relate  directly  to  the  question  in  the  present  case, 
but  affected  it  incidentally  only;  therefore  the  result 
will  be  that  judgment  will  be  entered  for  the  plaintiff 
for  the  sums  assessed  by  the  arbitrator  with  reference  to 
all  the  railways  in  question  as  replaced  in  statu  quo. 

Judgment  for  the  plaintiff. 

{o)  3  De  (r.  F.  ^  J.  381. 
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ursresses  of  PKeston. 


•        ■ 


By  The  PubUc  Health  Act,  1848,  11  &  12  Vict,  e.  63.  #.  ^,  iB  rtnetj^* 
beine  or  which  at  any  time  become  highwajs  within  any  diatrict  ihaQ 
vest  in  and  be  under  tne  management  and  controul  of  the  Local  Board  of 
Health.  By  sect.  117  the  L(^  Board  of  Health  within  the,  liming  of 
their  district  shall  bxclnsirely  execnte  the  office  of  snrveyor  of  highvAi 
and  have  all  such  powers,  duties  and  liabilities  as  any  surveyor,  1 
Stat  15  &  16  Vtct.  c.  42.  «.13.  the  term  *<  highways*'  in  stat  11  &  12  Fis 
c.  63.  8.  68.  shall  mean  any  highway  repairable  by  the  inhabitants  it 
large.  Declaration  aeainst  a  Local  Board  of  Health  for  permitting  t 
puSlic  fcMAway  in  their  distxiet  wlriek'  it  waa  their  duty  to  repair  iim 
out  of  repair,  whereby  the  plaintiff  was  injured.     On  demurrer,  ht^  ^ 

1.  That  the  declaration  sufficiently  averred  that  it  was  a  fn^^Mj 
repairable  by  the  inhabitants  at  large.    But 

2.  That  the  actioiiL  oould  not  be  maintained.  -r 


n^HE  declaration  stated  that  before  the  committiiig . 
of  the  grievances  thereinafter  mentioned  the  proiv, 
sions  of  The  Public  H^th  Act,  1848,  were  applied  ta 
the  borough  of  Preston^  and  the  defendants  thereupoii: 
became  the  Local  Board  of  Health  within  and  for  the, 
borough,  and  that  there  was  within  the  borough  and 
within  the  district  for  which  the  defendants  were  the 
Local  Board  a  certain  pabUo  footway  called  fto,  whidby 
under  and  by  virtue  of  the  provisions  of  that  statute 
and  the  other  statutes  in  that  case  made  and  providedi 
it  was  the  duty  of  the  defendants  as  such  Local  Boiid 
to  level  and  repair  as  and  when  occasion  might  require^ 
and  that  the  public  footway  was,  for  want  of  needfal 
and  necessary  levelling  and  repairing,  ruinous  and  oat 
of  repair  and  dangerous  to  persons  lawfully  using  aad 
passing  along  the  same ;  and  the  defendants  wrongially 
suffered  and  permitted  the  same  to  be  ruinous,  out  of 
repair  and  dangerous  for  a  long  and  considerable  time 


XXXm.  VICTORIA-  943 

and  until  and  at  the  time  of  the  plaintiff  using  and       [1870.] 
passings  by  reason  whereof  the  plaintiff  on  &c.,  whilst       gIbsom 
lawfully  using  and  passing  along  it,  was  thrown  down  Mayo/'&c.  of 
and  fell  and  broke  his  leg,  &c.  Paiiioii. 

Demurrer,  and  joinder. 

The  demurrer  was  argued  in  Michaelmas  Term,  Nov. 
9th,  1869 :  before  Cockbubn  C.  J.,  Mellob,  Lush  and 
Hannen  J  J. 

The  Solicitor  General  {li.  G.  JVilUams  with  him),  for 
the  defendant. 

MeUish  (Manisty  and  Kemplay  with  him),  for  the 
plaintiff. 

The  arguments  sufficiently  appear  in  the  judgment. 
Besides  the  statutes  and  cases  referred  to  in  it  the 
following  were  cited : — The  Local  Government  Act,  1858, 
21  &  22  Vict  c.  98.  s.  87.  subs.  3.  s.  38.,  Elmer  v.  The 
Local  Board  of  Norwich  (a),  T^e  Southampton  and 
lichin  Floating  Bridge  Company  v.  The  Local  Board  of 
Southampton  {b\  Coe  v.  Wise(c). 

Cur.  adv.vult. 

The  judgment  of  the  Court  was  now  delivered  by 

Hannen  J.  This  is  an  action  against  the  mayor, 
aldermen  and  burgesses  of  Preston,  who  are  the  Local 
Board  of  Health  within  that  borough,  under  the  pro- 
vmons  of  The  Public  Health  Act,  1848,  for  permitting 
a  public  footway  in  their  district  which  it  was  their  duty 
to  ir^air  to  be  out  of  repair,  whereby  the  plaintiff  was 
injured.    The  defendants  demurred  to  the  declaration, 

(a)  ZE.fB,  517.  (b)  S  K  ^  B.  801. 

(c)  7  B.4'$.  831. 


9i4 

[1870.] 

Gibson 

▼. 

Mayor,  &c  of 


[HILARY  VACATION.] 

and  contend  that  it  discloses  no  ground  of  action  agaioat 
them. 

By  The  PubUc  Health  Act,  1848,  II  &  12  VieLcGi. 
s.  68.,  it  ia  enacted  that  all  streets  being  or  which  at 
any  time  become  highways  within  any  district  shall  feat 
in  and  be  nnder  the  management  and  contronl  of  die 
local  Board  of  Health.  By  The  first  PuUic  Health 
Supplemental  Act,  1852,  16  &  16  Vict  c.  42.  «.  13^ 
it  is  enacted  that  the  term  **  highway''  in  the  above 
cited  section  *'  shall  mean  any  highway  repairable  by  the 
inhabitants  at  large.''  It  was  contended  on  the  part  of 
the  defendants  that  it  did  not  appear  that  the  footway 
in  question  was  a  highway  repairable  by  the  inhabitants 
at  large.  We  are  of  opinion  however  that  the  worcb 
'^  repairable  by  the  inhabitants  at  large"  are  used  in 
contradistinction  to  repairable  by  individuals  ratione 
tenursB,  and  that  it  must  be  taken  on  demurrer  that  the 
declaration,  which  alleges  that  it  was  the  duty  of  the 
defendants  to  repair  the  footway,  thereby  sufficiently 
avers  that  it  was  a  highway  repairable  by  the  inhabi- 
tants at  large,  as  such  duty  could  not  otherwise  exist 

Secondly,  it  was  argued  that  the  defendants  are  not 
liable  otherwise  than  as  a  surveyor  of  highways  would 
be,  and  that  against  such  an  officer  no  action  can  be 
maintained  for  an  accident  arising  from  his  n^lect  to 
repair  a  highway.  This  argument  was  based  upon  the 
117th  section  of  The  FubUc  Health  Act,  1848,  and  the 
case  of  Young  v.  Davis  (a),  affirmed  in  the  Exchequer 
Chamber  (6).  By  the  section  referred  to  it  is  enacted 
that  the  Local  Board  of  Health  within  the  limits  of  their 
district  shall  exclusively  execute  the  office  of  surveyor 
of  highways  and  have  all  such  powers,  duties  and  liabili- 


(a)  7  H,4-N,7&), 


(b)  2Kfa  107. 
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ties  as  any  surveyor  is  now  or  may  be  hereafter  inyested  [1870  J 
with  or  liable  to  by  virtue  of  his  office.  In  Young  v.  Oibsom 
Dams  (a)  it  was  held  that  no  action  lies  against  a  sur-  Mayor/^.  of 
veyor  of  highways  appointed  under  stat.  5  &  6  ^.  4. 
e.  50.  for  damage  resulting  from  an  accident  caused  by 
his  neglect  to  repair  the  highway,  upon  the  ground  that 
although  the  Legislature  imposed  on  the  surveyor  the 
duty  of  repairing  the  roads,  yet  that  as  this  was  only  as 
the  officer  of  th&  parish  and  no  action  could  be  brought 
against  the  parish,  it  oould  not  be  supposed  that  it  was 
the  intention  of  the  Legislature  that  such  an  actimi  should 
be  maintainable  against  the  officer;  ahd  thw  view  wis 
fidopted  hf  the  Ck)urt  of  Exchequer  Chamber.  Willes  J. 
Bb  disliveHn^  judgintot said,  %  H.^  0.'19d,  ''This  Act 
df  ^Parliament  ....  appears  not  to  have  been  passed 
ttft  the  purpose  of  creating  a  new  liability  either  in  the 
pfeiri^h  or  any  other  persons,  but  simply  in  order  to  provide 
ttilushinery  whereby  the  existing  duty  of  the  parish  to 
repair  may  be  conveniently  fulfilled.''  The  case  of  Par- 
sons  V.  TTie  Vestry  of  St.  Matthew^  Bethnal  Oreen  (6), 
was  cited  to  shew  that  the  immunity  from  action  which 
the  surveyor  enjoyed  belongs  also  to  a  corporate  body  to 
whom  the  duties  and  liabilities  of  surveyor  are  trans- 
ferred. It  was  there  held  that  an  action  for  non-repair 
of  a  highway  would  not  lie  against  a  vestry  appointed 
under  The  Metropolis  Local  Management  Act,  18  &  19 
Viet.  c.  120.,  on  the  ground  that  the  liabilities  of  the 
parish  were  not  transferred  or  taken  away,  although  the 
right  and  liability  of  the  surveyor  (with  additional 
powers)  were  transfelted  to  the  vestry  (sect.  96),  and 
therefore  it  was  held  that  as  the  surveyor  had  been  pre- 

• 

viously  exempt  from  action  the  vestry  continued  so  to  be. 

(a)  7H.^N,  760;  affirmed  2  H.  f  C.  197. 
{h)  37  L.  J.  C.  P.  62 ;  L.R.3  C.  P.  56. 
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[1870.]  For  the  plalntiflf  it  Was  admitted  tbit  if  the  dutlcfc  of 

QiBfOH  the  local  Board  were  only  those  of  the  aorveyor  tke 
Ibyo^'&aAf  decision  in  Founff  v.  Davh  {a)  wbtild  be  applicmble  and 
Fanroii.  ^j^^  action  conld  not  be  maintained ;  but  it  was  oontended 
that  the  Local  Board  #as  not  merely  in  the  ^noe  of  the 
smryeyor  by  ^rtue  of  sect.  117,  but  that  it  was  also,  by. 
Tirtue  of  sect.  68,  in  the  place  of  the  parish.  It  inm- 
farther  contended  that  tii6  effeet  of  the  68th'  section 
was  altogether  to  take  away  liability  ^frozn  the  parishi 
and  to  transfer  it  to  the  Local  Board,  and  thkt  as-tiiis: 
is  a  corporation  the  technical  difficulty  whioh  formtt-lf 
stood  in  the  way  of  saing*  a  parish  or  county ^-^i?if«MV?» 
77ie  Men  of  Devon  (b) — was  removed,  and  an  action' 
might  be  maintained  against  the'  Local  Board  for  Ithe 
neglect  of  a  statutable  duty  imposed  upon  it,  as  in^ha 
case  oi  HartneU  V.  The  Ryde  Commitsmiei^  {e}.  la 
support  of  this  argum^t  the  case  of  Henley  v.  T%e  May^t 
Sfe,  cfLyme  Regis  {d)  was  cited.  That  case  is  however 
distinguished  by  Martin  and  Channel!  BB.  vH  YoMjfy* 
Dams  {e)  and  does  not  affect  the  question  we  have  now 
to  consider,  namely,  what  was  the  intention  of  the 
Legislature  in  enacting  the  68th  and  117th  sections  of 
The  Public  Health  Act,  1848. 

On  consideration  of  that  statute  in  connexion  with 
the  previous  state  of  the  law  with  reference  to  which 
it  was  passed,  we  are  of  opinion  that  the  plaintiff  is  not 
entitled  to  recover.  At  common  law  no  action  could  be 
maintained  by  one  of  the  public  in  respect  of  an  injury 
sustained  through  a  highway  being  out  of  fepair.    It 

(a)  7  H,fK7G0;  affirmed,  2  J7.  #  (T.  197. 

(6)  2  r.  B.  667.  (<)  4^.  *  A  30L 

(d)  5£fn^.91;affirmedinK.B.3^.#^(2.77;  and  in  K  L,  S  Bl^K 
K  8.  690;  1  Bing,  N.  C.  222. 

(e)  7H.fN.  760.  774.  777. 


iV.  irqe  >that»  in  JlwitU  v.  The  Men  af  J)evovL{a)  the      [1970.}, 
ailment  chiefly  insisted  on  was  that  the  action  would       Gusov 
xfot  lie  M'heoaufse  .the  inhabitants  of  a  county  are  not  a   |fayor*&c.  at 
corporation^  and  therefore  cannot  be  sued  collectively  }-     ^'W'^?' 
biDt  the  reason  relied  on  by  hori. £eny(m  and  Ashurst  J.^ 
p/'678y  wsA-not  so  much  the  technical  one  referred  to 
88  thait  which  is  expressed  in  Bro.  Abr.  tit  Action  an 
the  Ca$e,  pi,  93.     That  passage  is  thus  explained  and 
paraphrased  hj  AUersan  B.  in  iVKinnon  v.  Penson  (i), 
pw  S21>  "  Inasmuch  aa  the  highway  ought  to  be  repaired 
by  the  puUic,  an  injury  arising  from  that  neglect  cannot 
b9  the  mibject  of  an  action,  but  is  only  ground  for  the 
Growi^  interfering/' 

:  iBut^  whatever  the  reason  was^  the  fact  remains  that  no 
action  could  be  maintained  for  an  injury  arising  from 
tike  nonrepair  of  a  highway  by  the  parish,  and  the  Legis- 
latuci^r  has  not,  interfered  by  any  general  enactment  to 
give  a  remedy  by  action  to  persons  sustaining  such  an 
iigi«ry.  '  It  is  therefore  incumbent  on  a  plaintiff  who 
seeks  to  establish  that  such  a  right  is  exceptionally 
giteu'  to  persons  sustaining  an  injury  in  a  particular 
distf ici  to  shew  distinctly  that  the  Legislature  had  such 
an  intention  in  passing  the  enactment  to  which  such 
an  effect  is  attributed.  The  Court  of  Exchequer  held^ 
in  M-Kimum  v.  Penson  {b)y  that  such  an  intention  could 
not  be  inferred  from  the  very  comprehensive  language 
of  Stat  43  G.  3.  c.  59.  9.  4.^  which  enacts  that  the 
county  may  be  sued  in  the  name  of  their  surveyors. 
This  was  held  not  to  create  a  new  liability,  but  only  to 
afford  a  more  convenient  remedy  in  cases^  if  any^  in 
which  the  county  would  be  liable ;  and  this  construc- 
tion, founded  on  the  presumed  intention  of  the  Legis- 
lature^  though  with  difficulty  to  be  collected  from  its 

(a)  2  T.  R.  6G7.  (b)  8  Exeh.  319 ;  affiniMd,  9  Exeh.  609. 
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[1870.]      language,  was  nphdd  by  flieOoart  of  EgnhflqiiBrCfaMnber. 

Q^j^ii^       Again,  in.  J^ouii^  v.  Davis  (b)>. the  Court  cjf  Exchequer, 
lU7aL'&e.of  coi^rmed  by  the  Conrt  of  Exchequer  Chamber,  hdd 

^^JuuxoM.  ^j^i  m^  intention  to  give  a  right  of  action  for  injuy 
resnlting  from  nonrepair  conld  not  be  infsrred  from 
the  language  of  stat.  5  &  6  ^.  4.  c.  60.  Again,  in  Par^ 
toHM  y.  The  Vestry  of  Si.  Matthew,  Bethnai  Green  (6), 
the  Court  of  Common  Fleas  held  that  such  an  inteatioa 
could  not  be  inferred  from  the  language  of  stat  18  k  19 
Vict  c.  120. ;  and  again  in  Wilson  v.  The  Mayor  ifc 
of  HaUfax  (c),  Kelly  C.  B.,  while  deciding  the  case  on 
another  point,  says,  '^  Should  a  case  arise  in  whidi  the 
question  shall  be  whether  the  68th  section  of  The  PubUe 
Health  Act,  1848,  imposes  upon  the  local  authority  tbt 
liability  to  be  sued  in  a  civil  action  for  damages  by 
reason  of  a  failmre  to  perform  a  duty  assigned  to  tfaea 
by  the  Act,,  we  should  pause  before  we  oould  .hold  thai 
in  addition  to  the  well  established  remedy  by  indictmeBl; 
every  individual  among  the  public  would  have  a  right 
of  action  for  any  and  every  injury  resulting  from  such 
breach  of  duty." 

In  the  case  of  Hartnell  v.  The  Ryde  Commissioners  (if), 
however,  this  Court  did  draw  the  inference  that  the 
Legislature,  by  the  language  of  The  Towns  Improvement 
Clauses  Act,  1847,  10  &  11  Vict.  c.  34.,  incorporated  in 
a  local  Act,  intended  to  give  a  right  of  action  against  the 
defendants  for  an  injury  resulting  from  a  breach  of  their 
duty  to  repair  streets ;  but  the  enactment  in  that  case, 
sect.  49,  was  peculiar,  inasmuch  as  it  provided  that  the 
Commissioners  should  be  deemed  guilty  of  a  misde- 
meanour for  refusing  or  neglecting  to  repair  any  public 

(a)  7  KfN.  760;  affirmed,  2  H.  ^  C.  197. 

(b)  37  L.  J.  a  P.  62;  L.  B.  3  C.  P.  66. 

(r)  37  L.  J.  Exch,  44;  L,  B,3  Exek.  114.  (d)    4  B.  4-  S,  361. 
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highway  within  the  limits  of  the  special  Act,  and  should     [1870.] 
be  liable  to  be  indicted  for  sach  misdemeanour  '^  in  the       qibsqh 
same  manner  as  the  inhabitants  thereof,  or  of  anj  parish,  ^^^^'^^  ^f 
township,  or  other  district  therein,  were  liable  before  the     P»w»o*. 
passing  of  the  special  Act.'^   It  was  held  that  these  enact* 
ments  took  away  the  liability  of  the  parish  to  do  the  repairs 
and  cast  it  upon  the  new  body  with  all  the  ordinary  inci- 
dents, including  liability  to  be  sued,  resulting  therefirom. 

There  is  no  such  provision  in  The  Public  Health  Act, 
1848.  The  enactment  that  the  streets  shall  ''  vest  in'' 
the  Local  Board,  whatever  meaning  may  be  assigned  to 
that  expression,  does  not  seem  to  us  to  enlarge  the 
liability  resulting  from  the  following  words,  that  they 
diall  be  under  the  management  and  controul  of  the 
Local  Board,  language  similar  to  that  used  in  the  statute 
under  consideration  in  Bex  v.  The  Inhabitants  of  St 
George^  Hanover  Square  (a),  where  it  was  held  that 
the  imposing  of  the  duty  of  repairing  on  a  person  or 
body  other  than  the  parish  did  not  by  implication 
exempt  the  parish  from  liability  to  indictment;  and 
while  this  liability  remains  the  cases  above  referred  to. 
Young  v.  Davis  (6)  and  Parsons  v.  The  Vestry  of  St. 
Matthew^  Betknal  Green  (c),  establish  that  no  right  of 
action  is  created  against  those  to  whom  the  management 
and  controul  of  the  roads  are  given. 

For  these  reasons  we  are  of  opinion  that  the  Legis- 
lature did  not  intend  by  The  Public  Health  Act,  1848, 
to  give  to  a  person  in  the  position  of  the  plaintiff  a 
right  of  action  which  did  not  previously  exist,  and  our 
judgment  must  therefore  be  for  the  defendants. 

Judgment  for  the  defendants* 

(a)  3  Camp.  222. 

(b)  7  H.fN.7&d;  affirmed,  2H.fC.  197. 
C«)  37  i.  /.  (7.  P.  62 ;  -L  i?.  3  C.  P.  66. 
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[exch.  caiRjaiiTT  vacation. 


\Mondayf 
i'ebruary  21 8t 
Tuesday, 
June  21st. 
1870.] 

Stand  for 
thetteeof 
epectatora  at 
races. 

Implied  con- 
tract. 

Negligence  of 
contractor. 


IN  THE  EXCHEQUER  CHAMBER. 
Francis  against  CoceebelI/. 

The  defendant^  actmg  on  behalf  of  himself  and  otherpessonf  u  . 
in  the  C,  steeplechases,  entered  into  a  contradt  with  \Er  f  Co,,  Vj  whkb 
E,  #*  Co,  engaged  to  erect  and  let  to  them  a  temp<»mr  stand  lor  theaeeo» 
mooation  of  persons  desiring  to  see  the  races.    The  stand  having  ben 
erected,  the  defendant,  on  behalf  of  himself  and  his  coflnaguea,  TtoinAr 
money  from  visitors  for  the  use  of  places  on  the  stand.     E,  j-  Co,  vwi 
competent  and  proper  persons  to  be  emplojred  to  erect  the  stand,  bat  il* 
was  in  fact  negligently  erected  b^  them,  and  in  consequence  fdl,  and 
the  plaintiff,  who  had  paid  for  admnsion  and  was  upon  the  stand  ToMi 
at  tne  races,  was  injured  by  the  fall.    Neither  the  plaintiff  nor  tbt, 
defendant  knew  of  tne  improper  construction  of  the  stand.    Held  ly 
the  Queen's  Bench,  and  affirmed  by  the  Exchequer  Chamber, 

1.  That  the  defendant,  by  receiving  mone^  from  the  plaintiff  as  (hi 
price  of  his  admission  to  the  stand,  entered  into  aome  enfl;ag«a»aat  ^tk ; 
him  with  reference  to  its  condition ;  and  it  was  immaterial  to  what  par- 
pose  the  money  was  implied. 

2.  That  the  contract  Dj|r  the  defendant  to  be  implied  from  the  relatina 
which  existed  between  him  and  the  plaintiff  was  uiat  due  caie  had  btn 
used  not  only  by  the  defendant  and  his  servants,  but  by  the  pesaoei 
whom  he  employed  to  erect  the  stand,  and  that  Uierefore  he  was  litHb 
for  the  ii\jurv  to  the  plaintiff 

3.  That  the  circumstance  that  the  defendant  did  not  himself  varnj 
or  employ  an  v  person  to  survey  the  stand  after  it  was  erected  did  not  ia 
itself  eetablisn  the  charge  of  negligence. 

^^IIIS  action  came  on  for  trials  before  JIfe&r  J.,  at 
the  Gloucestershire  Summer  Assizes  in  1867s  when 
a  verdict  was  entered  for  the  plaintiff  subject  to  a  qpeciil 
case. 

The  action  vas  brought  to  recover  compensatioii  to 
injuries  sustained  by  the  plaintiff  from  the  falling  of  a 
grand  stand,  which  had  been  erected  to  enable  persons 
to  view  the  steeplechases  at  CheUenliamj  whilst  he  was 
upon  it  for  that  purpose  on  the  13th  April,  186& 
Steeplechases  had  been  holden  at  Cheltenham  annually 
for  many  years.  There  was  no  formal  election  or 
appointment  of  a  committee,  but  meetings  were  held  for 
the  purposes  of  the  steeplechases,  and  any  subscriber 
to  the  race  fund  or  any  person  interested  in  the  steeple- 
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chases  was  eligible  to  attend  them.  The  defendant  was  [1870] 
a  subscriber  to  the  steeplechases  in  1866,  and  attended  "francib 
nil  thjBj  meetings  for  that  year  except  one.  A  fund  was  c^,ckerilu 
formed  for  the  holding  of  these  steeplechases  called  the 
**  Race  fund."  It  consisted  of  the  subscriptions  of  any 
persons  who  thought  proper  to  subscribe,  the  receipts 
from  the  various  stands  and  booths  erected  upon  the 
course  and  let  under  the  directions  of  the  gentlemen 
atteading  the  meetings,  and  for  the  carriages  per- 
mitted to  enter  and  stand  on  the  course,  the  money 
received  from  the  sale  of  the  cards  of  the  races,  and 
the  surplus  remaining  from  the  previous  year.  This 
fund  was  deposited  in  a  bank  in  the  names  of  the 
defendant  and  two  other  persons,  and  was  applied 
by  the  gentlemen  attending  the  meetings  to  the  ex- 
penses incidental  'to  the  getting  up,  managing  and 
hplding  the  steeplechases^  the  cost  of  the  erection  of 
stands,  the  payment  of  the  ground  rent  for  the  course 
and  the  prizes  given  to  thd  winners.  At  a  meeting  in 
Marchy  1866,  the  defendant  was  requested  to  order  a 
grand  stand  as  usual,  with  certain  modifications,  and' 
the  defendant  agreed  to  order  it  It  was  also  determined 
thai  the  public  should  be  admitted  to  the  grand  stand 
and  a  piece  of  ground  in  front  of  it  included  within  a 
ring  fence  of  hurdles  upon  payment  of  five  shillings  by 
eaich  person,  and  the  defendant  was  requested  to  let  the 
refreshment  room  under  the  grand  stand  and  manage 
and  superintend  the  taking  of  the  admission  money, 
and  he  agreed  to  do  so  and  did  sa  The  defendant 
had  on  several  previous  occasions  performed  the  like 
duties.  In  many  of  the  previous  years  the  grand  stand 
had  been  erected  by  Messrs.  Eassie,  of  Gloucester, 
VOL.  X.  3  Q  B.  &  s. 
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[1870.]      architects  and  builders,  and  none  of  them  had  ever  beoi 

Framgis      found  insufficient  or   improper.      Messrs.  Eassie  were 

CocKMiLL.    ^^'y  experienced,  competent  and  proper  persons  to  be 

employed  in  the  erection  of  a  sufficient,  safe,  secure  and 

proper  grand  stand  for  the  purpose  required. 

The  defendant  after  being  so  requested  went  to 
Messrs.  EassU  and  asked  them  to  submit  their  offer  in 
writing  for  the  erection  of  the  grand  stand.  Thej 
accordingly  sent  a  written  offer,  which  was  submittal 
and  accepted  at  one  of  the  meetings,  at  whidi  tlie 
defendant  was  present  and  acted,  and  Messrs.  Earn 
erected  a  grand  stand  upon  the  course  rented  bytlie 
gentlemen  attending  the  meetings.  No  person  TO 
employed  by  the  gentlemen  attending  the  meedngi  or 
the  defendant  to  survey  the  stand  after  it  was  erected, 
nor  did  they  personally  inspect  the  stand  until  after  ft 
had  been  repaired  subsequently  to  the  accident. 

The  defendant  appointed  a  person  to  prevent  anybody 
entering  within  the  ring  fence  without  paying  the  five 
shillings  and  to  take  the  money  from  those  who  did  enter, 
and  during  part  of  the  time  of  the  steeplechases  he  him- 
self stood  at  the  gate,  took  the  money  and  admitted  tbe 
persons.  Any  person  entering  within  the  ring  fence  and 
paying  the  five  shillings  had  the  right  to  go  upon  tbe 
grand  stand  to  see  the  steeplechases.  The  plaintiff  paid 
five  shillings  at  the  gate  to  the  person  placed  there  to 
receive  the  money,  took  his  ticket  and  went  upon  tbe 
grand  stand.  While  he  was  there  a  portion  of  it  fell  and 
he  was  thrown  to  the  ground  and  injured.  The  grand 
stand  and  the  part  which  fell  were  in  fact  negligently 
and  improperly  erected,  and  were  insufficient  for  tbe 
purpose  for  which  they  were  erected  and  used,  and  Ae 
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accident  was  caused  by  their  being  negligently  and      [1870.] 
improperly  constructed  and  being  insnflScient,  and  not       francxb 
from  any  other  cause.   Before  the  accident  the  plaintiff,    cocmbeli. 
the  gentlemen  attending  the  meetings,  the  defendant 
and  the  stewards  had  no  knowledge  that  the  grand 
stand  or  part  of  it  was  negligently  and  improperly 
erected  or  insufficient. 

The  questions  for  the  opinion  of  the  Court  were. 

Whether  the  plaintiff  was  entitled  to  recover  com- 
pensation from  the  defendant  for  the  injuries  sustained 
by  him ;  and,  if  so,  whether  he  was  entitled  to  recover 
in  an  action  of  tort  or  on  contract. 

The  case  was  argued  in  Easter  Terra,  April  30,  1869 : 
before  Cockburn  C.  J.,  Lush,  Hannen  and  Hayes  JJ. 

MelKsh  {Harinffton  with  him),  for  the  plaintiff,  cited 
Ford  V.  77i€  London  and  South  Western  Railway  Com- 
pany (a),  Bums  v.  The  Cork  and  Bandon  Railway  Com- 
pony  (i),  Redhead  v.  The  Midland  Railway  Company  (c). 
Brown  v.  Edgingfon  (e/),  Grote  v.  The  Chester  and  Holy- 
head Railway  Company  («)  per  Parke  B.,  Hole  v.  The 
Siitingboume  Railway  Company  (/). 

Matthews  {Huddleston  with  him),  for  the  defendant, 
cited  Indermaur  v.  Dames  (g),  Pickard  v.  Smith  (/i), 
Pamaby  v.  The  Lancaster  Canal  Company ^  in  error  (i), 

(a)  2F.4'F.  730.  (b)  13  Irish  C&m,  Law  Rep,  543. 

(c)  8  A  #  5.  371 ;  affinned,  9  -P.  #  /S'.  519. 
{d)  2M.^G.  279.  (e)  2  Exch,  25).  254,  5. 

(/)  (^  iK  #  iV:  488. 

{g)  fll^fi.  243  2(50.;  affirmed,  36  X. /.  C.  P.  181.  183;  L.R,2C, 
P.  311.  313. 

(h)  10  C.  B.  N,  S.  470.  480.         (i)  11  A.  #  E,  223.  243. 

3  Q  2 
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[1870.]      ff^ood  v.  Leadbitier{a%  Gauiret  r.  Egertcm  (&),  Stm&a^ 

fjj^cig     ▼.  Stanley  (c),  Allen  v.  Hayward  («l),  Redhead  ▼.  Mf 

CocMttL.   ^^^^  Railway  Company  {e\   GraU  ▼.  TA*  Cfc«ifcr 

anc/  Holyhead  Railway  Company  {f).   Brazier  v.  Ik 

Polytechnic  Institution  {y\  Pike  y.  2^0  Polytechme  hittt 

tution  (A>     [ffayei  J.  leferred  to  ColHs  t.  j%Uai(t>] 

The  judgment  of  the  Court  (CocKBumN  C.  J.«  lion 
and  Hannen  J  J.,  Hates  J.  having  died  in  the  intemU 
was  now  delivered  by 

Hannen  J.  The  facts  material  to  the  determinate 
of  this  case  are  these.  The  defendant,  acting  on  beiulf 
of  himself  and  several  other  persons  interested  in  tb 
Cheltenham  steeplechases^  entered  into  a  contract  widi 
Messrs.  Eassie,  by  which  they  engaged  to  erect  and  kt 
to  the  defendant  a  temporary  stand  for  the  accommoda* 
lion  of  persons  desiring  to  see  the  raoea.  The  atnd 
having  been  erected,  the  defendant,  on  behalf  of  loir 
self  and  his  coUeagnes,  received  money  from  visitonfDr 
the  use  of  places  on  the  stand.  Messrs.  EoMsk  wort 
competent  and  proper  persons  to  be  employed  to  eiM 
the  stand,  but  it  .was  in  £Eu:t  negligently  erected  bf 
them,  and  in  consequence  of  its  being  ap  negligeotff 
erected  it  fell,  and  the  plaintiff,  who  had  pedd  Sot  sfh 

(a)  13  M.  #  IT.  838. 

{b)  36  i.  J,  a  P.  191 ;  L,B.2  C.  P.  371. 

((?)  I  H.fN,  247.  (rf)  7  Q,  B.  980. 

(e)  SB.^a.  371 ;  affirmed,  9  B.  f  8,  519. 

(/)  2  Exch.  251.  (ff)  1  F.  ^  F.  507.  ftH 

(A)  1  F.  #  F.  712. 

(i)  37  Law  Joum,  C.  P.  233;  L,  R,  3  C.  P.  495. 
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mtssiou  and  was  upon  the  stand  looking  at  the  races,       [1870.] 
was  injured  by  the  fall.     Neither  the  plaintiff  nor  the       fbanois  " 
defendant  knew  of  the  improper  construction  of  the     -.     ^• 
stand. 

We  think  it  clear  that  the  defendant,  by  receiving 
money  from  the  plaintiff  as  the  price  of  his  admission  to 
the  stand,  entered  into  some  engagement  with  him  with 
reference  to  its  condition,  but  in  order  to  determine 
whether  the  defendant  is  liable  in  damages  for  the 
injury  which  the  plaintiff  has  sustained  we  have  to 
consider  what  the  extent  of  that  engagement  was. 

The  nearest  analogy  to  this  case  seems  to  be  afforded 
by  that  of  carriers  of  passengers.     The  carrier  is  paid 
tor  providing  the  means  of  transporting  the  passenger 
from  place  to  place.    The  defendant  received  payment 
for  providing  the  means  of  supporting  the  spectator  at 
a  particular  place.    This  distinction  does  not  appear  to 
us  to  give  rise  to  any  difference  in  principle  between  the 
contract  to  be  implied  in  the  one  case  and  in  the  other 
as  to  the  safety  of  the  means  provided  for  carriage  or 
sapport.  The  recent  decision  of  the  Exchequer  Chamber, 
affirming  the  judgment  of  this  Court  in  Redhead  v.  The 
Midland  Railway   Company  (a),   has  established   that 
there  is  not  in  such  a  case  any  implied  warranty  that 
the  carriage  provided  is  in  all  respects  fit  for  its  pur- 
pose, but  that  decision,  while.it  gives  confirmation  (if 
any  were  needed)  to  the  proposition  that  the  carrier 
undertakes  that  he  has  used  due  care  in  providing  safe 
means  for  the  conveyance  of  the  passenger  expressly 
leaves  undetermined  the  further  question  whether  the 
carrier  also  undertakes  that  due  care  has  been  used  by 

(a)  dB.^S.  MO. 
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[1870.]      thoee  who  have  contracted  with  jbim  .to  provide  Uie 

— j^^^^^^      naeaas  of  conveyance  («eej[).  838).     , 

_     ▼•  In  the  present  case  it  is  not  found  tbsrf^  the  de^dsnt 

was  himself  wanting  in  dne  care,  and  no  power  to  dimw 
inferences  of  fact  is  given  to  the  Court,  and  if  it  were 
we  should  not  be  able  to  draw  the  inference  that  tlie 
defendant  was  personally  guilty  of  any  want  of  caie^ 
He  employed  competent  and  proper  persons,  who  had 
efficiently  executed  similar  works  on  previous  occaiioaii 
The  circumstance  that  the  defendant  did  not  hinndf 
survey  or  employ  any  person  to  survey  the  stand  afier 
it  was  erected  does  not  in  itself  establish  the  charge  of 
n^ligence,  for  it  does  not  appear  that  the  defect  m 
such  as  could  have  been  discovered  on  inspection,  sad 
even  if  it  had  been  it  cannot  be  laid  down  as  neoefr- 
sanly  a  want  of  care  not  to  inspect,  although  it  would 
in  some  circumstances  be  evidence  from  which  a  jmy 
might  properly  find  that  due  care  had  not  been  taken. 
It  becomes  necessary  therefore  for  us  to  consider 
whether  the  contract  by  the  defendant  to  be  implied 
from  the  relation  which  eiisted  between  him  and  tbe 
plaintiff  was  that  due  care  had  been  used  not  only  by 
the  defendant  and  his  servants  but  by  the  persona  whom 
he  employed  as  independent  contractors  to  erect  tbe 
stand. 

It  is  said  in  the  judgment  of  the  Court  of  Exchequer 
Chamber  in  Bedhead  v.  The  Midland  RaUuKy  Cm- 
pany  (a)  that  ^'  warranties  implied  by  law  are  for  die 
most  part  founded  on  the  presmned  intention  of  tbe 
parties,  and  ought  certainly  to  be  founded  on  reason,  asd 
with  a  just  regard  to  the  interests  of  the  party  who  is 

(a)  dB.^a.  619.  537. 
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supposed  to  give  the  warranty,  9^  well  as  of  the  party  to  [1870.] 
whom  it  is  supposed  to  be  given."  Applying  this  rule  fbamcis 
to  the  present  case,  we  think  that  the  contract  by  the  q^q^^j^ 
defendant  with  the  plaintiff  did  contain  an  implied 
'  warranty  that  due  care  had  been  used  in  the  construc- 
tion of  the  stand  by  those  whom  the  defendant  had 
employed  to  do  the  work  as  well  as  by  himself.  In  the 
ordinary  course  of  things  the  passenger  does  not  know 
whether  the  carrier  has  himself  manufactured  the  means 
of  carriage  or  contracted  with  someone  else  for  its 
manufacture.  If  the  carrier  has  contracted  with  some* 
one  else  the  passenger  does  not  usually  know  who  that 
person  was  and  in  no  case  has  any  share  in  the  selec- 
tion. The  liability  of  the  manufacturer  must  depend 
on  the  terms  of  the  contract  between  him  and  the 
carrier,  of  which  the  passenger  has  no  knowledge  and 
over  which  he  can  have  no  controul,  while  the  carrier 
can  introduce  what  stipulations  and  take  what  securities 
he  may  think  proper.  For  injury  resulting  to  the  car- 
rier himself  by  the  manufacturer's  want  of  care  the 
carrier  has  a  remedy  against  the  manufacturer,  but  the 
passenger  has  no  remedy  against  the  manufacturer  for 
damage  arising  from  a  mere  breach  of  contract  with 
the  carrier ;  Longmeid  v.  Holliday  (a).  Unless,  there- 
fore, the  presumed  intention  of  the  parties  be  that  the 
passenger  should,  in  the  event  of  his  beihg  injured  by 
the  breach  of  the  manufacturer's  contract,  of  which  he 
has  no  knowledge,  be  without  remedy,  the  only  way  in 
which  effect  can  be  given  to  a  different  intention  is  by 
supposing  that  the  carrier  is  to  be  responsible  to  the 
passenger  and  to  look  for  his  indemnity  to  the  person 

(a)  6  Exch.  761.  766. 
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[1870.]      whom  he  sekcti^  and  triidse  breieh  of  eovtnot  hm 
FftAxois      caused  the  mischief. 

mm  _ 

We  have  abeady  slated  that  we  coBaider  Ae  laibe 
teasoning,  which  is  applicaUe  ta' the  ease  of  a  carrier  iif 
passengers,  is  applicable  to  the  oaae  of^a  penon  iriio, 
like  the  defendant,  provides  {daces  for  spectafton-it 
races  or  other  exhibitions. 

But  not  only  do  we  thiiik  that  when  the  reasinlsW 
justice  and  oonvenieoce  on  the  one  aide  aad'^on  4ie 
other  are  weighdi  the  balance  inclines  in  fevoor-^  -tbe 
plaintiff^  but  we  are  also  of  opinion  that  tlie  iteigjIliNf 
authority  is  on  the  plaintiff 'a  stda  AU  the  ceiefei  bs«- 
ing  on  this  subject  are  collected  and  ^eomlie&tad  oi^iB 
the  judgment  of  the  Court  of  Exchequer  Chambei^iQ 
Redhead  v.  7%e  Mdlmd  Railways  Coimptinjf{^):  It^ 
only  be  necessarj  to  refer  to  a  few  of  theoi. 

In  the  earlier  decisions  the  lanj^i^'of  tbs  Jodgte 
n  perhaps  ambigudtis:- ' '  Thtis/  in  Olriar^  t.  ^er%^(l)» 
^vt  James  MamfM  says,  p.  81,  tiie^earrier  '^.did  ndt  wih 
rant  the  safety  of  the  paissengers.  His  nndenrtaking;  li 
to  them,  went  no  fkrther  than  this,  that  as  fer'sts^hasMui 
care  and  forefflght  could  jgo^  lie  trotdd  provide' fer  thdr 
safe  conveyance.  'Therefore,  if  the' lM«ikingdoi^^ 
the  coach  was  purely  accidental,  the  ;p)ainl^hiri'%o 
remedy  for  the  misfortune  h^  hind  encounfteved.'^  TtU^te 
strictly  this  would  support  the 'plaintiff 'a  eonteniioo, 
because  if  the  manufacturer  whoHi  the  carrier  employed 
was  guilty  of  negligence  the  undeitaking  waa  ttot  ftl- 
fiUed  that  the  carriage  should  be  safe  '^  as  far  aa  harilkn 
care  and  foresight  could  go,^'  but  it  is  just  possible  tluit 
'  Sir  James  Mansfield  meant  '^  as  far  as  human  care  on 

(a)  dB.^S.  519.  (b)  2  Camp.  70. 
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the  d^eudftnt's  |^rt  could  go/^    The  saTx^  remark  is      [1870.] 
applicable  to  what  is  said  by  Best  C.  J.  ia  Crafts  y,      FaAAcis 
ffaterhause  (a%  but  it  is  dear  that  Alderson  B.  in  Sharp    ^y,^,,^,^., 
V,  Grey{b)  considered  that  the  carrier  of  passengers 
was  liable  not  only  for  those  defects  of  construction 
f^nst  which  he  might  himself  guards  but  also  for 
those  which  arose  from  want  of  care  on  the  part  of 
the  makejv     But  in  Grote  v.  The.  Chester  and  Holy- 
head  .Railway  Company  (c)  the  point  now  under  con- 
sideration was  directly  raised.    There  an  accident  hap- 
ipeooed  fironi'  the  defective  construction  of  a  bridge  over 
a  lailwayi  for  the  erection  <^  which  the  Company  had 
employed  a  competent  engineer     It  was  left  to  the 
jury  in. effect  to  say  whether  the  engineer  as  well  as 
the.  Company  had  used  due  care  ajid  skilL    For  the 
defendants  it, was  objected  that  they  would  not  be  liable 
^  unless  -they  had  been  guilty  of  negligence,  ,and  after 
verdict  for  the  plaintiff  it. was  argued  for  the  defendants, 
;^1;;aa  fbeyhad  i^g^ged  the  seirvices  of  the  most  com- 
>.petent  engineer  in  the  construction  of  the  bridge  they 
rjbbad  done  .their  jduty^i^pof^.  ^hich  JPlarha  B.  sai4^  p.  354» 
jfffit  seemf  to-mo.-tbftfc  they.wp^ldatiU  be  liable  for  the 
tao^eutj  lUnleM'he  also  u^ed  due  and  reasonable  care, 
(; audeniploy^prpper,, materials  in  th^e  work  j**!  and  wiith 
tyffiffl^exic^M^^  ease  of  Sharp  v.  Grey  he  says,  p^  ^t5^5, 
.  .tM 'The  coach  proprietor  is  liable  for  an  accident  which 
lyW$G^]bomfW^  imperfection  in  the  vehicle^  although  he 
,  has  employed  a  clever  and  competent  coachmaker ;'"  and 
the  Court  held  that  the  jury  had  been  properly  directed, 
.  J^llockG"  B«  sayii^,  p.  255,  *'  It  cannot  be  contended 
that  the.defendantp.are  not  recipousible  for  the  accident, 
merely  on  the  ground  that  they  have  employed  a  com- 

(fl)  3  Bifuj.  319.  321.  (h)  9  Bing.  457.  459—460. 

(c)  2  Exch.  251. 
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p^temt  perae^  toicotwtiniet  the  Jbridge.''  In  Bwtm  y. 
The  Cork  and  Bandm  RaUnday  Cmnpany  {a)  the  same 
point  appean  to  bftye  ^been  niaed  npoa  the  pletdings. 
The  action  was  for  not  carrying  the  fdaiiitiff  saMy. 
The  defendants  pleaded  that  the  cause  of  the  accident 
(a  defect  ijn  a  cnuik  pin)  was  nof:  capable  of  beiag 
detected  by  them,  and  that  the'  orank  was  purchased 
from  competent  mano&ctuners ;  and  that  the  defead- 
ants  befpre  the  jonroey  duly  examijied  the  cnak  land 
bad  no  motioe  o£:  iSie^^  defeofe^  ^  this!  plea  ^  thd  pbiktiff 
demurred*  The  Court  gate  judgment  for  the  pbdntU^ 
JbGidingtth^  plea  bed,  iiecanae, jamoagst  other  reason^ 
iH'Sid  .liofe>oeataia»rimy  dvermeat  negativiDg  careiemicH 
on  the  part  of  the  mannfiEK^nrora  Pigot  C.  B.  aays^  p.  548^ 
'f  If  they'^  f.  e^  the  defendants;^  ''had  been  themselves  the 
manufacturers  of  the  engine,  they  would  have  been  boonl 
to  aver  and  prove  that  due  care  and  skill  had  been  exer- 
cised in  the  process  of  it^  manufacture.  Are  they  to  be 
relieved  frotn  legal  liability  because  they  allege  that 
they  have  purdliased  it  from  a  competent  manufaotuicr  ?" 
See  also  the  direction  di  WigkUnan  i .  in  the  case  of 
Brazier  v.  The  Polytechnic  Instiiuium  (6). 

We  think  therefore'  tiiat  both  on  principle  aod 
authority  the  plaintiff  is  ^titled  to  our  judgment 

Judgment  for  the  [daintiff. 

The  defendant  having  brought  error  upon  this  judg* 
ment^  the  case  was  argued  on  June  20-21,  1870,  and 
judgment  delivered  on  the  latter  day< 

Matthews  {Afacrutmara  with  him),  for  the  defendant 
— The  judgment  of  the  Court  below  proceeded  upon  an 
implied  contract  or  warranty  that  the  stand  had  been 

(a)  13  Irish  Com.  Law  Rep.  543.  (h)  1  F.  #  F.  507.  609. 


erected^  with  due  care.  "But,  fiwt,  the  pWntiff  was  a      [1870.] 
xnere  Jicensee;  Wood  v.  Leadkitter  (a)}  and  an  implied      F&Aacia 
coatcaot  or  warranty  cannot  reasonably  be  annexed  to    nn«irl^»>,r. 
a » revocable  licenee. 

.i  £ecoudljr.  Aasnming  that  there  was  a  contract  be- 
tween the  plaintiff  and  the  defendant,  there  was  ao 
eyidenoe.of  )a  contract  containing  an  implied  warranty 
tiiat  due  care  in  the  construction  of  the  stand  was 
exercised  by  those  whom  the  defendant  employed  as 
well  as  by  himself.  The  defect  in  the  stand  must  be 
taken  to  have  been  latent ;  and  the  only  alleged  negli" 
geue&jin  the;  defendant  was  the  not  having  ordered  a 
jam^ey  jof  t|(e  stand  a£ber<  it  had  been  erected.  The 
present  case  is  more  analogous  to  those  relating  to  realty 
than.  taJRedhead  v.  The  Midland  Bailway  Company  (i). 
Inithbxelation  of  landlord  and  tenant  there  is  no  implied 
warranty  that  the  house  is  in  a  safe  and  secuee  condition ; 
Oott  Y.  Oandtf  {c\  Keates  v.  The  'Earl  of  Cadogan  (d)^ 
Svtton  T. .  Temple  {e}.  The  case  of  Smith  v.  Marrabk  (f) 
is  an  exception.  A  licensee  has  no  greater  privileges 
than  a  tenant,  and  is  only  entitled  to  protecticm  from 
danger  which  i$  known  or  ought  to  be  known  by  the 
oecupier  of  the  land;  Indermaur.Y.  Dames  (g),  Gantret 
V.  Egaton  i^\  CiMpman  v.  Soihtodl  (t).  The  plaintiff 
Would  have  a  xemedy  against  the  contractor  who  erected 
the  stand ;  lUidge  v.  Goodwin  (J),  Blake  v.  Thirst  (k).  In 

Qrote  V.  The  Chester  and  JSolghead  Bailway  Company  (Q 

.  ■  • .      »   • 

(a)  13  M,  f  W.  838. 

(6)  8  3.4-8,  371 ;  affirmed,  d  B.  i  B.  519. 

(c)  2E.4^jB.  846.  (d)  10  C.  B.  691. 

(^  12  ir.  #  JF.  62.  (/)nif.#»^.6. 

(y)  ^.  #  1?.  243;  aflarmed,  36  L.  J.  C.  P.  181 ;  L.B.2  C.  P.  311. 

(A)  36  L.  J.  a  P.  101 ;  L.B,2  C.  P.  371. 

(i)  E.  B,  4-  E.  168.  0)  5  C.  P.  190. 

(k)  2H.4C.  20.  (/)  2  Exch,  261. 
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the  engineer  was  not  an  independent  contractor  but  a 
servant  of  the  Company.  The  defendant  is  not  liable 
for  the  negligence  of  the  contractors;  Iteedie  t. 
Hie  London  and  North  fVettem  Raiboay  Company  (a), 
[Afartin  B.  Langridge  v.  Levy  {b)  goes  the  greatest 
length  in  making  a  person  responsible  for  defects  ia 
an  article  sold  by  him:  when  first  decided  it  wu 
against  my  judicial  mind  and  stiU  is.]  In  Lynch  t. 
Nurdm  (c)  the  defendant  was  held  liable  iaat  the  care- 
lessness of  his  servant  in  leanring  the  horse  and  cart 
unattended  in  the  street,  though  the  plaintifr  was  a 
trespasser  and  contributed  to  the  misduef  by  his  ova 
act     IMartm  B.    We  are  not  bound  by  that  case  {d)] 


Melluh  (Harinyton  with  him),  for  the  plaintiff.— 
First  There  was  a  contract  between  the  phdntifi^  who 
paid  the  money  for  admission  to  the  stand  for  the  par- 
pose  of  viewing  the  races,  and  the  defendant,  wbo 
received  it.  It  is  immaterial  how  the  defendant  applied 
the  money.  In  Gibbs  v.  The  Tmstees  of  the  Liverpool 
Docks,  in  error,  {e)  the  trustees  were  held  liable  for  opening 
the  dock  to  the  public  when  it  was  in  a  dangerous  state 
though  they  received  the  tolls  for  a  fiduciary  purpose. 

Secondly.  The  defendant  contracted  that  he  himself 
had  not  been  guilty  of  negligence  and  that  the  stand 
had  been  properly  erected  by  those  whom  he  em- 
ployed for  the  purpose.  Most  of  the  cases  cited  lor 
the  defendant  were  cases  of  tort,  which  distinguishes 
them  firom  the  present    In  Lynch  v.  Nurdin  (c)  the 


(a)  4  Exch.  244. 

(b)  2M.^W.  519:  affinned  in  error,  4  Jif.  4^  W,  3^*7. 

(c)  1  Q,  B.  29. 

(rf)  See  Lygo  x.  NcwboM,  0  E.cJt.  oC>2. 
(0  3  ^.  <f  jS\  164. 
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child  amtisuig  itsdf  with  the  oait  &nd  horse  wan  ii6t      [1870.] 
eapable  of  earelessnesa^  and  therefore  the  Court  referred      <FiLAiiotB 
back  to  the  original  negligence  of  the  defendant^  ger^    cocKwiiBii 
Tant.   In  Bedhead  Y.The  Midland  Raikoay  Company  (ii) 
there  could  be  no  action  against  the  manu&ctorer  of 
thecamage,  beeause  it  was  found  that  tiiere  had  been 
no  negligence  in  him.    In  the  present  case  there  was 
negligence  in  the  contractors,  and  the  question  is,  Whe- 
ther the  plaintiff  is  to  be  depriTcd  of  his  remedy  against 
the  person  who  employed  them.   The  doctrine  in  Lang^ 
ridge  v;  Levy  {b)  is  not  to  be  extended;  and  it  is  not 
easy  to  reconcile  that  case  with  Lengmeid  y.  HcIUday  {c\ 
in  which  it  was  held  that  the  plaintiff  who  had  purchased 
a  lamp  from  the  defendant  could  not,  in  the  absence  of 
frand>  sue  him  for  injury  caused  by  a  defect  in  the  con- 
stmcfioQ  of  it  [He  aleo  cited  Winierbottom  y.  Wright  {d^.'l 
As  to  the  alleged. absence  of  anthorityi  i?fint#  y.  The 
Cork  and  Bandan  BaibDay  Company  {e)  is  strongly  in 
fayour  of  the  plaintiff.     [He  was  then  stopped.] 

.     •  •  •  i 

MatUteioSj  in  reply  as  to  the  liability  of  the  contract 
tors,  cited  George  y.   Skivingion  (f),  in  which  all  the 

cases  are  reyiewed. 

■,     .  ■    '     .       ■     ■  ,         ■    , 

i'  KzlltO.B.  We  are  all  of  opinion  that  the  judg** 
ment  of  the  Court  below  was  right  and  should  be 
affirmed.  There  are  two  questions:  First.  Whether 
there  was  any  contract  between  the  plaintiff  and  the 
defendant.     Secondly.  If  there  was,  for  what  did  the 

(a)  8B.^  8.  371 ;  affirmed,  dB.j-  8.  519. 

(h)  2Af.4'W.  519;  affirmed,  ^M.^W,  337. 

{c)  6  Exch.  761.  {d)  10  M.  #  W,  109. 

(f)  13  Irish  Com.  Law  Rep,  543. 

(/)  39X.  J.  Exch.  8;  L.  /?.  5  Exch.  1. 
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[1870.]  defendant  contract  in  consideration  of  reoeiring  5^., 
F^joig  which  was  paid  by  the  plaintiff  for  a  scat  npon  the 
stand.  Upon  the  first  question  I  hare  not  had  a  shadow 
of  a  doubt  from  the  commencement  of  the  argument 
The  defendant  was  one  of  several  persons  who  had 
associated  themselves  together  for  the  purpose  of  making 
preparations  for  a  steeple  chase.  The  defendant  under- 
took the  duty  of  procuring  a  temporary  stand  to  be 
erected  upon  a  piece  of  ground  in  their  possession. 
He  and  the  other  persons  employed  Messrs.  Eauie, 
contractors^  to  erect  the  stand,  and  when  it  was  com- 
pleted they  directed  a  man  to  stand  at  the  door  and 
admit  any  persons  to  it  upon  payment  of  6s.  Hheae 
facts  b^ond  contradiction  establish,  not  indeed  an 
express  contract,  but  an  implied  contract  between  the 
managers  of  the  steeple  chase,  of  whom  the  defendant 
was  one,  and  the  plaintiff,  who  paid  the  5s.  for  admission  ' 
to  a  seat  upon  the  stand  during  the  steeplechase. 
And  I  hold  it  to  be  perfectly  immaterial  to  what  pur- 
pose the  money  was  applied,  whether  for  the  ^)er8onal 
gain  and  profit  of  the  receiTer,  or  for  the  purpose  of 
extending  the  amusement  of  the  public  in  viewing  the 
steeplechase. 

The  second  question  is,  what  was  the  extent  of  the 
implied  contract  with  respect  to  the  sufficiency  of  the 
stand.  It  is  a  general  proposition  of  law  that,  when  a 
person  in  consideration  of  a  pecuniary  payment  engages 
to  supply  another  with  an  article  or  thing  to  be  used 
for  a  particular  purpose,  he  impliedly  contracts  that  it 
shall  be  reasonably  fit  for  the  purpose  for  which  it  is  to 
be  used.  This  is  a  leading  principle  of  law  applicable 
to  all  contracts  of  this  nature,  subject  to  the  exception 
or  qualification  established  in  Redhead  v.  The  Midland 
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Railway  Company  (a),  but  that  exception  or  qualification  [1870.] 
exists  only  in  case  of  unseen  and  unknown  defects,  Fjuvoib 
not  discoverable  by  reasonable  skill  and  diligence,  Cookueuw 
or  by  any  ordinary  and  reasonable  means  of  inquiry  or 
examination.  As  to  authority,  the  judgment  in  the 
Court  below  proceeded  on  the  principle  which  I  have 
stated,  ,  though  differently  (expressed  :  viz.,  that  the 
defendant  had  impliedly  contracted  against  any  defect 
in  the  construction  of  the  stand,  occasioned  either  by 
his  own  negligence  or  by  the  n/egligemoe  of  the  con* 
tractors  who  erected  it.  I  should  rather  express  it  thus : 
that  the  defendant  contracted  that  the  stand  on  which 
he  supplied  a  seat  to  the  plaintiff  for  the  consideration 
of  55.  should  be  reasonably  fit  for  the  purpose  to  which 
it  was  to  be  applied,  without  any  other  exception  or 
qualification  than  that  which  was  held  to  exist  in  the 
case  of  Redhead  v.  The  Midland  Raihoay  Company  in 
the  Queen^s  Bench  and  in  the  Exchequer  Chamber. 
Whether  it  be  the  case  of  a  carriage,  or  of  a  bridge,  or 
of  a  stand  erected  for  viewing  .scMne^sfMBc^tftoto^tthtiridflCNj: 
of  law  and  the  rule  of  reaso^  and.  good  sense  are  the 
same.  Grote  y.  T/ie  Chester  and  Holyhead  Railway 
Company  {b)  is  a  direct  authority  for  the  decision  we 
are  now  pronouncing.  There  the  railway  Company 
had  not  themselves  constructed  the  bridge  over  the 
railway,  but  had  employed  an  engineer  to  construct  it, 
as  in  the  present  case  the  defendant  emjdoyed  con- 
tractors to  erect  the  stand,  and  it  was  held  that  the 
Company  had  entered  into  an  implied  contract  with 
every  person  who  had  lawful  occasion  to  pass  over  the 
bridge  that  it  was  safe  against  ordinary  risks  and  dan- 

(a)  SB.  4^  8,  371 ;  affirmed,  9 B.  f  8,  519. 
(h)  2  Exch.  251. 
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gers,  and  were  liable  for  an  accident  not  occasioned  by 
their  own  negligence,  nor  within  their  own  knowledge, 
but  owing  to  a  defect  in  the  constmction  of  the  bridge 
from  the  negligence  or  want  of  skill  in  the  party 
with  whom  they  had  contracted  for  the  construction 
of  it 

It  was  argued  by  Mr.  Matthews  that  the  present  case 
was  analogous  to  the  letting  of  a  house,  in  which  there 
is  no  implied  warranty  by  the  lessor  that  the  house 
is  in  a  safe  condition  for  the  purpose  of  habitatioo. 
But  the  lessee  of  a  house  before  accepting  the  lease 
ascertains  for  himself  the  state  of  the  premises,  and 
express  covenants  are  entered  into  for  their  repair,  and 
for  any  other  purpose  incidental  to  the  enjoyment  of 
them,  which  would  often  exclude  such  a  covenant  or 
contract  as  is  implied  in  the  cases  of  a  contract  for  the 
supply  of  a  carriage,  or  for  passage  over  a  railway 
bridge,  or  for  a  seat  in  a  stand  upon  a  racecourse,  to 
which  the  principle  in  Redhead  v.  The  Midland  Railwof 
Company  {a)  applies. 

As  to  the  cases  relating  to  the  Polytechnic  InstitutiaiL 
In  Pike  v.  The  Polytechnic  Institution  (b)  the  defect  was 
in  the  construction  of  the  staircase,  which  had  existed 
a  year  before  the  defendants  entered  into  occupation  of 
the  premises,  and  was  unknown  to  them  ;  and  Erie  C.  J., 
p.  715,  delivered  an  opinion  perfectly  sound  in  law  that 
the  defendants  were  not  liable.  In  Brazier  v.  The  Pcly* 
technic  Institution  (c)  the  defendants  were  held  liable  by 
reason  of  their  own  negligence  in  alterations  which  they 
had  effected  in  the  staircase  tending  to  weaken  its 


(a)  8  5.  #•  A  371 ;  affirmed  9  A  #  5. 519. 

(b)  IF,4-F.  712. 

(c)  I  F,^F,  507. 


strength;    Thfe  btie  flistinction  is  laid  down  in  that      [1870.] 
cas€^  which  was  adopted  in  Redhead  y.   TTie  Midland      francm 
RaUtday  CSnipany  (a),  that  the  defendants  were  not    qqq^mll, 
res][)6nfiible  for  latent  defects  which  existed  when  they 
took  possession  of  the  bnilding,  and  which  therefore 
were  not  occasioned  by  their  own  negligence^  or  by  the 
negligence '6f  Anjr  person  with  whom  they  contracted, 
btvt  w^r^  iiesponsible'fbr  want  o^  due  care  in  keeping  it 
iofa  relusonably  safe  condition. 

Ifee  OBfy  r6tnalniiag  point  is,  that  the  defect  in  the 
stttnd  wftfr  0(:i<»sB6nii^  Vy  the  negligence  of  IMtessrs. 
JSitUie  '^  Co. f  hy  whorti  it  was  erected.  But  the 
defendant  i^  fiable  in  respect  of  a  defect  in  anything 
which  he  e6ntracted  for;  and  he  contracted  for 
the  sufficiently  of  the  standi  which  was  in  his  possession 
and  controul,  and  which,  as  in  the  case  of  the  railway 
bridge  in  Grdie  v.  The  Chester  and  Holyhead  Railway 
Cwfnpetrnfj  was  erected  by  contractors  whom  he  em- 
ployed. 

Mahtin  B.  After  shortly  stating  the  facts.  The 
first  question  is,  what  would  be  the  legal  rights  of  the 
plaintiff  if  the  stand  had  been  erected  by  a  private 
pefeson  for  his  own  gain  ?  It  makes  no  difference  whether 
the  relation  between  the  parties  raised  a  contract  or 
duty.  When  a  man  erects  a  stand  of  this  description 
for  his  own  profit  he  impliedly  contracts  with  each 
person  who  pays  him  money  for  the  use  of  it  that  it  is 
reasonably  fit  and  proper*  for  the  purpose  for  which  it 
is  intended ;  or  it  may  be  expressed  thus :  it  is  the  duty 
of  a  person  who  holds  out  a  building  of  this  sort  for 
the  use  of  the  public  to  have  it  in  a  fit  and  proper  state 

(a)  8  i?.  #  5.  371 ;  aflirmed  9  -B.  #  5.  519. 
VOL.    X.  3    R  B.    &   S. 
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for  the  reception  of  the  persons  who  are  admitted 
When  the  roles  of  pleading  were  more  strict  the  defea< 
anf  8  liability  might  have  been  declared  upon  either  i 
founded  upon  contract  or  duty.  Though  the  defeodiu 
was  not  an  insurer  he  was  responsible  for  the  stai 
being  a  fit  and  proper  construction  for  the  purpose  fi 
which  he  receired  the  plaintiff's  money. 

But  it  is  said  that  the  defendant  is  not  respcmsib 
because  he  had  employed  Messrs.  JEassie  to  erect  tl 
stand,  and  they  were  competent  and  proper  persons  \ 
be  so  employed;  and  Mr.  Matthews  argued  that  tl 
plaintiff  would  have  had  a  right  of  action  against  then 
But  no  such  action  could  have  been  brought  by  hia 
Suppose  Messrs.  Haute  had  fulfilled  their  undertaloB 
and  had  erected  the  stand  according  to  an  order  give 
to  them  by  the  defendant,  it  could  not  be  maintaiafl 
that  a  third  person  would  have  had  an  actum.agauu 
them  for  a  defect  in  the  stand.  Furttier,  I  cpnsidc 
that  Messrs.  Eassie  stood  in  too  remote  a  position  firoi 
the  plaintiff  to  enable  him  to  maintain  an  action  agaiai 
them.  The  law  of  England  endeavours  to  confine  lii 
bilities  to  proximate  causes ;  and  therefore  a  pena 
who  erects  a  building  of  this  description  according  t 
his  contract  would  not  be  responsible  to  a  strangei 
By  Judge  made  law  within  the  last  thirty  years  tb 
master  has  been  absolved  from  resp<msibility  to  hia  ser 
vant  for  an  accident  arising  from  the  negligence  of  i 
fellow  servant.  But  that  is  the  only  instance  of  sud 
irresponsibility;  and  it  pressed  so  hardly  upon  thi 
servant  that  in  the  House  of  Lords  (a)  Lord  Cranwortk 
when  Lord  Chancellor,  held  that  the  master  was  boand 


(a)  See  BartonshiU  Coal  Company,  appts.,  RHd  and  oikerSt  rei^i 
3  Macq.  266.  288. 
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to  provide  machinery  proper  and  adapted  to  the  matter  [1870.] 
in  hand  so  as  to  protect  his  servant  against  unnecessary  f&ancib 
risks. 

The  only  other  point  is,  whether  the  defendant  is  solely 
responsible  ?  It  would  be  very  difficult  to  frame  a  plea 
of  abatement,  and  he  was  either  the  contracting  party 
or  the  person  on  whom  the  duty  towards  the  plaintiff 
was  cast. 

Channell  B.  I  have  not  been  free  from  doubt,  but, 
having  carefully  considered  the  judgment  of  the  Queen's 
Bench  and  the  arguments  addressed  to  induce  us  to 
reverse  it,  I  am  of  opinion  that  it  should  be  affirmed. 
Suppose  the  defendant  had  built  the  stand  for  his  own 
benefit  and  had  received  the  price  of  admission  for  his 
own  use,  there  would  not  have  been  room  for  any 
reasonable  doubt.  But  that  is  not  the  case  here ;  the 
defendant  was  a  party  to  the  contract  for  building  the 
stand:  he  was  associated  with  other  persons  for  the 
purpose  of  providing  a  stand  for  the  races,  and  he  was 
present  at  the  meeting  at  which  a  tender  made  by 
Messrs.  Eassie  was  accepted,  so  that  he,  together  with 
other  persons,  contracted  for  the  erection  of  the  stand ; 
and  he,  together  with  other  persons  with  whom  he  was 
associated,  possessed  the  building.  Nothing  turns  on  the 
fact  that  his  was  not  the  band  which  received  the  money 
as  the  price  of  admission :  it  was  received  by  a  person 
who  was  responsible  for  the  receipt  to  the  defendant 
and  others  jointly,  but  the  defendant  may  be  taken  to 
have  received  it.  Neither  does  the  fact  that  he  got  no 
individual  or  direct  benefit  from  the  receipt  of  the  money 
prevent  his  liability  from  attaching.  I  will  only  add 
that  the  present  case  is  well  illustrated  by  Grote  v.  The 
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[1870.]      Chester  and  Holyhead  RaUuHiy  Company  (a)  and  Sharf 
V.  Grey  (J),  and  more   particularly  by  Bums  t.  The 
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Keating  J.  I  am  also  of  opinion  that  the  judgment 
of  the  Court  below  should  be  affirmed.  I  prefer  to  state 
the  defendant's  liability  as  founded  on  an  implied  under- 
taking that  due^  that  is  reasonable^  care  had  been 
exercised  in  the  erection  of  the  stand  on  which  nests 
were  let  for  the  purpose  of  viewing  the  races.  It  ii 
found  as  a  fact  that  there  was  negligence  on  the  part  of 
the  contractors^  and  for  that  negligence  the  defendant  is 
liable. 


Smith  J.  It  seems  to  me  that  upon  the  eyideooe 
there  was  a  contract  by  the  defendant  which  gave  the 
plaintiff  in  return  for  the  fire  shillings  which  he  paid  a 
licence  to  enter  upon  and  use  the  stand ;  and  the  qiies 
tion  then  arises  whether  there  is  any  implied  under- 
taking as  to  the  secure  state  of  the  stand.  I  think,  in 
conformity  with  Redhead  v.  The  Midland  Railway  Cam* 
pany  (d),  there  was  no  warranty  or  insurance  that  it  was 
absolutely  safe,  but  I  think  there  was  an  implied  under- 
taking on  the  part  of  the  defendant  that  due  care  had  beoi 
used  in  the  construction  of  the  stand.  The  imdertaking 
or  promise  to  use  due  care  in  cases  of  this  kind|  which 
relate  to  things  and  not  to  personal  services,  is  more 
correctly  stated  in  an  impersonal  form.  It  may  be 
correctly  stated  in  the  present  case  to  be  that  due  care 
and  skill  had  been  used  in  constructing  the  building,  or, 


(a)  2  Exch.  251. 

(e)  13  /r.  Com.  Law  Sep.  543. 

(<0  8  ^.  #■  -S.  371 ;  affirmed  ^  B.  ^  8.  519. 


(6)  9  Bing.  459. 
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to  put  the  obligation  in  another  form,  that  it  was      [1870.] 
reasonably  fit  for  the  use  for  which  it  was  let  so  far      frakow 
as  the  exercise  of  care  and  skill  could  make  it.     This    cookimkll. 
decides  the  question  in  the  present  case,  for  although 
there  was  no  personal  negligence  on  the  part  of  the 
defendant  it  is  found  that  there  was  negligence  on  the 
part  of  those  whom  he  employed  to  erect  the  stand,  and 
for  that  negligence  the  defendant  is  responsible.    There- 
fore the  judgment  of  the  Court  below  was  right. 

Cleasbt  B.  The  defendant  was  a  party  to  the  reso- 
lution for  procuring  a  stand  to  be  erected,  and,  being  a 
party  also  to  the  proceedings  for  appropriating  it  to  a 
particular  purpose,  he  undertook  some  duty  with  refer- 
ence to  the  condition  of  it.  The  question  is,  whether 
that  duty  was  only  of  a  personal  nature,  viz.,  that  he 
would  use  due  and  reasonable  care  that  the  stand 
should  be  properly  constructed,  or  whether  it  was  a 
duty  with  reference  to  the  way  in  which  it  should  be 
constructed.  The  public  rely  upon  the  thing  itself  being 
in  a  secure  and  proper  state,  and  the  duty  of  the  de- 
fendant is  co-extensive,  viz.,  that  the  stand  should  be 
erected  so  as  to  be  reasonably  secure.  Therefore  so 
soon  as  the  public  used  it  the  duty  imposed  upon  the 
defendant  became  a  right  in  the  person  who  used  it, 
and  gave  a  cause  of  action  to  any  person  who  suffered 
from  a  breach  of  the  duty.  Consequently  the  plaintiff 
is  entitled  to  recover. 

According  to  the  authorities  however  the  duty  does 
not  extend  to  latent  defects. 

The  point  to  which  Mr,  Matthews  last  referred  was 
raised  in  George  v.  Skivington  (a),  where  there  was  an 

(a)  39  L.  J,  Exch.  8 ;  L.B.b  Exch,  1. 
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T. 


[exch.  ch.  trinity  vacation.] 

iujury  to  one  person,  the  wife,  and  a  contract  of  sale  with 
another  person,  the  husband,  and  the  wife  was  held  to 
have  a  good  cause  of  action.  I  adopt  what  the  Lord 
Chief  Baron  said  in  that  case,  viz.,  that  there  was  a 
duty  in  the  yendor  to  use  ordinary  care  in  compound- 
ing the  article  sold,  and  that  this  extended  to  the 
person  for  whose  use  he  knew  that  it  was  purdiased, 
and  that  for  breach  of  this  duty  he  was  liable  in  an 
action  at  the  suit  of  the  third  person.  The  case  of 
Grote  V.  The  Chester  and  Holyhead  Railway  Compaxy  (a) 
is  founded  upon  that  principle.  There  the  Court  decided 
that  the  fact  that  a  proper  engineer  had  been  emplojed 
did  not  absolve  the  defendants^  for  their  duty  was  to 
take  care  that  the  bridge  was  constructed  in  an  effickot 
manner.    Therefore  the  plaintiff  is  entitled  to  recorer. 

Judgment  affirmed. 

(a)  3  Esck,  251. 


1869. 


Friday, 
iVotumfter  26th. 


Sadleb  against  Smith. 
[Reported  ante,  pp.  17.  29.] 


Monday, 
December  Idth. 


IN  THE  QUEEN'S  BENCH. 

LoNGBOTTOM  against  Bebbt. 
[Reported  ante,  p.  862.] 


Monday  Dawkins  ugaifist  Lord  Fbbdebick  Paulet. 

DecefnherlStii. 


[Reported  vol.  9,  p.  768.] 
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IN  THE  EXCHEQUER  CHAMBER.         J;^.  ^^ 

1870.] ''' 

Frend  against  Buckley.  vendor  and 

purchaser. 

1.  In  the  case  of  a  contract  for  the  sale  of  leaseholds,  where  the  lease  ^^^-  ^^^ 
if  more  than  sixty  years  old,  it  is  not  enough  for  the  vendor  to  shew  an  ^r^    sixty 
aJBsignment  or  series  of  assignments  reciting  the  parcels,  words  of  demise,  ->g^,.^  ^ 
and  reddendum  of  the  lease  only,  and  not  purporting  to  recite  the  whole  ^^^  nroduc' 
lease,  though  accompanied  by  sixty  years  possession  consistent  with  those  ^,^  ^ 
asngnments ;  in  the  absence  of  a  condition  that  the  purchaser  shall  be  j^,^^^  ^  y.^. 
satisfied  with  the  recital  of  the  lease,  the  vendor  is  bound  to  produce  ^-.w  contract 
the  lease  or  a  copy  of  it,  or  prove  its  loss  and  that  no  complete  copy  of 

it  exists. 

2.  The  plaintiff  entered  into  a  contract  with  the  defendant  for  tlie 
purchase  of  two  farms,  one  freehold  the  other  leasehold ;  the  defendant 
stipulated  that  he  would  deduce  a  good  and  marketable  title,  and  deliver 
an  abstract  of  title  to  the  purchaser.  The  abstract  delivered  by  the 
defendant  commenced  with  an  indenture  dated  13th  September ^  1800, 
which  recited  a  lease  of  the  20th  January,  1606,  by  three  lessors  for 
1000  years,  fifom  the  Feast  of  St.  Michael  the  Archanael,  1599,  at  the 
rent  of  \d,  payable  on  the  said  feast  day,  only  if  aemanded.  The 
recital  set  out  the  parcels,  the  words  of  demise  and  reddendum,  but  did 
not  purport  to  set  out  the  whole  lease.  The  abstract  shewed  that  the 
larger  portion  of  the  property  had  passed  by  assignment  to  a  third 
person.  The  remaining  portion,  whicn  was  the  subject  of  the  contract, 
had  by  various  assignments  passed  to  the  defenoant.  The  plaintiff 
required  an  attested  copy  of  tne  lease  of  the  20th  January ^  1^06,  and 
a  covenant  for  its  production  by  its  legal  possessor.  Held,  affirming 
the  judgment  of  me  Queen's  Bench,  that  upon  the  refusal  of  the 
defendant  to  comply  with  that  requisition  the  plaintiff  was  entitled  to 
rescind  his  contract. 

nPHIS  was  an  action  to  recover  the  deposit  paid  by 
the  plaintiff  upon  the  purchase  by  him  from  the 
defendant  of  certain  freehold  and  leasehold  premises, 
and  also  the  expenses  of  investigating  the  defendant's 
title  to  the  premises. 

On  the  trial,  before  Hannen  J.,  at  the  Sittings  in 
Trinity  Term,  1868,  it  appeared  that  on  the  Sth  January^ 
1868,  the  plaintiff  entered  into  a  contract  with  the 
defendant  for  the  purchase  of  two  farms  at  Ifield, 
in  the  county  of  Sussex^  one  of  which,  containing  about 
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[1S70.]      58  acres,  was  freehold,  and  the  other^  containing  about 
Fu,D       OSacreSyleaseholdfortheresidueof  atesrmof  lOOOyeifB 

fiooKGir.  f^^  Miehaelmai,  1699,  at  the  yearly  rent  <^  Id.^  for 
the  sum  of  3675/.,  4001  to  be  paid  as  a  dqposit  and  in 
part  payment  of  the  purchase  money* 

The  agreement  oontained  conditions  of  sale,  by  whidi 
the  defendant^  4ttnong  other  things,  agreed  to  ''  dedooe 
a  good  and  marketable  title''  and  to  deliver  an  abstnet 
of  his  title  to  the  panduaser  within  seven  days;  and 
the  purchaser  was,  within  twenty-one  days  after  delivei7 
of  the  abstract,  to  deUver  requisitions  on  the  tide.  The 
agreement  did  not  contain  any  condition  by  whidi  tbo 
defendant  was  [nrolected  against  the  productioii  of  deeds 
not  in  his  possession. 

.  The  abstract  of  the  defendant's  title,  which  WM 
received  by  the  plaintiflP  on  the  16th  January^  1868^  lo 
far  as  related  to  the  leasehold  premises,  commenoed  with 
an  indenture  dated  the  18th  September,  1800,  made 
between  Hexry  Bluni,  of  the  first  part,  and  (rMiyr 
HutchinsoA,  of  the  other  part,  reciting  that  by  an 
indenture  dated  the  20th  Januanfj  1606,  and  made 
between  Sir  Anthony  Mayne,  Knight,  O.  Bkmeoe,  Ssc)., 
and  H.  Halt,  of  the  one  part,  and  J.  Middleian,  of  the 
other  part,  tot  the  considerations  therein  mentioned  Sir 
A.  Mayney  G*  Blencoe  and  H.  Halt  did  demise^  gnmt 
and  to  farm  let  unto  /.  MtddUton,  his  executors,  admini- 
strators and  assigns,  all  those  messuages,  mills,  cottages, 
farms,  orchards,  gardens,  lands,  tenements  and  heredita- 
ments,  with  all  and  singular  their  appurtenances,  com- 
monly called  or  known  l^  the  name  or  names  of  IfUi 
Forge  and  IJUld  Furnace,  and  aU  oth^  the  mills,  mes- 
suages, lands  and  tenements  theretofore  demised  by 
Sir  A.  Maym  unto  A.  Middleton  and  /.  Middleton,.  uid 
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and  also  all  other  the  messnages,  lands,  tenths  and  Fasiio 
other  hereditaments  of  them  Sir  Anthony  Mayne,  G.  Buoklkt. 
Blencoe  and  H.  Halt,  in  the  parish  of  I/ield,  all  which 
said  messuages^  mills,  lands  and  tenths  contained  in 
the  whole  574  acres :  to  hold  nnto  J,  Middtetan^  his 
executors^  administrators  and  assigns,  from  the  Feast  of 
Si.  Michael  the  Archangel,  1699,  unto  the  full  end  and 
term  of  1000  years,  under  the  yearly  rent  of  Id.,  pay- 
able on  the  said  feast  day,  only  if  demanded ;  and  Sir 
A.  Mayne,  G.  Blencoe  and  H.  Halt  for  the  consideration 
therein  mentioned  did  bargain  and  sell  unto  J.  Middle 
ton  all  the  woods  and  underwoods  standing,  growing 
and  being  on  the  demised  premises,  and  every  part 
thereof  And  reciting  that  by  an  indenture  dated  the 
4th  January,  1715,  95  acres,  a  portion  of  the  574  acres, 
were  assigned  by  J.  Middleion  unto  L.  Gale  for  the 
residue  of  the  term  of  1000  years.  And,  after  other 
recitals  which  are  not  material,  Henry  Blunt  assigned 
the  95  acres  unto  George  Hutchinson  for  the  then  resi- 
due of  the  term.  The  abstract  then  shewed  that  the 
property  had  been  dealt  with  by  divers  mesne  assign- 
ments ;  and  in  1867,  the  property  having  been  previously 
mortgaged,  the  equity  of  redemption  was  assigned  by 
deed  to  the  defendant. 

On  the  3rd  February  requisitions  on  the  title  were 
delivered  by  the  plaintiff  to  the  defendant,  among  which 
were  the  following. 

1,  ''When  and  where  will  the  several  deeds,  wills, 
&&,  which  are  abstracted  in  chief,  and  the  lease  of  the 
20th  January,  1606,  be  produced  for  examination  with 
the  abstract?  Of  course  all  expenses  attending  the 
examination  of  documents  elsewhere  than  at  the  office 
of  the  vendor's  solicitor  will  be  paid  by  the  vendor." 
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2.  ^'  The  pardiaser  requires  an  attested  copy  of  tli< 
lease  of  the  20th  January^  1606»  and  a  covenant  for  it 
production  by  its  legal  possessor/' 

On  or  about  the  Ist  Mardi  the  defendant  retume 
the  following  r^y  to  the  first  requisition. 

**  The  prodoction  of  a  deed  more  than  sixty  years  d 
csnnot  be  insisted  upon.  See  Pretierv^  WaiUj  6  Modi 
59." 

No  further  replies  to  the  requisitions  made  on  behal 
of  the  plaintiff  having  been  furnished  the  plaintiff  gar 
to  the  defendant  a  notice  rescinding  the  agreement  t 
purchase,  in  consequence  of  the  defendant  dediniog  t 
produce  the  lease  dated  the  20th  January^  1606>  as  wd 
as  for  other  reasons. 

A  verdict  was  entered  for  the  plaintiff  subject  to  leavi 
reserved  to  the  defendant  to  move  to  enter  a  nonsuit 

In  Miehaelmai  Term,  1868,  Nov.  12,  OriJUt  mora 
for  a  rule  nisi  accordingly. 


The  Court  (Cockbv&n  C.  J.,  Blackburn,  Lush  siu 
Hannen  J  J.,)  refused  the  rule. 


The  defendant  having  appealed  from  this  deeisioo 
the  case  was  argued,  Nov.  27,  29,  before  Kbllt  C  B. 
WiLLEs  and  Keating  JJ.,  and  Channxll,  Pi gott  aiM 
Clbasbt  BB. 


MeUiih  {Marfan  Uoyd  with  him),  for  the  defendani 
— The  rule  in  the  case  of  an  ordinary  sale  of  fi^ehol 
land  is  that  the  vendor  must  produce  all  deeds  whid 
are  abstracted,  but  he  is  not  bound  to  produce  thoa 
which  are  more  than  sixty  years  old  merely  because  thej 
are  recited  iu  a  conveyance  mentioned  in  the  abstrad 
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of  tide;   JProsBer  r.  Watts  (a).     There  is  no  similar      [1870.1 
decision  in  the  case  of  leaseholds ;   but,  a»  Sir  John 


Fbbmd 

Leach  Y.  C.  said  in  that  case^  p.  60»  *^  There  ranst  of     _  ▼• 

B0OKLSr. 

necessity  be  some  practical  limit  to  the  operation  of 
this  objection ;  and  the  true  inquiry  seems  to  be,  in  every 
case,  whether  the  absence  of  the  deed  recited  throws 
any  reasonable  doubt  upon  the  title  of  the  vendor.''  In 
the  present  case  the  nonproduction  of  the  lease  of  1606 
does  not  throw  any  reasonable  doubt  wpom  the  title  of 
the  yendoff  •  This  is  a  lease  by  three  lessors  for  the  term 
of  1000  years  at  a  nominal  rent^and  the  vendor  has  only 
an  assignment  of  part  of  the  property.  It  is  absurd  to 
suppose  that  in  such  a  lease  there  would  be  any  burden- 
some covenants  or  a  power  of  re-entry.  Further,  it  is 
not  probable  that  any  person  could  prove  that  he  had 
a  conveyance  of  the  legal  estate  firom  the  last  survivor 
oC  the  three  lessors  so  as  to  enable  him  to  take  advan- 
tage of  any  covenant  in  it.  [  fFUks  J.  In  The  Shrews- 
bury  Peerage  Case  (h)  the  Earl  of  Shrewsbury  traced 
his  title  to  the  earldom  from  the  first  earl  created  by 
letters  patent,  a.  d.  1442.]  A  peerage  is  a  subject- 
matter  of  which  many  persons  would  preserve  a  recol- 
lection. The  recital  of  the  lease  of  1606  in  the  deed 
of  the  13th  September y  1800,  coupled  with  an  enjoyment 
of  sixty  years  under  it,  is  suflSdent  evidence  of  the 
origin  of  a  leasehold  interest.  [Cleasby  B.  referred  to 
Alexanders.  Crosby  (c),  in  which  Lord  St.  Leonards  held 
that  the  non-production  of  a  lost  will  set  forth  in  the 
abstract  of  tiUe  was  no  objection.]  And  if  the  property 
is  not  leasehold  the  vendor  would  have  a  fi'eehold,  because 
it  has  been  enjoyed  in  accordance  with  the  title  for  more 

(a)  6  Madd.  59.  (6)  7  H.  L.  C.  1. 

(c)  1  Jo.  #  La.  666. 
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than  sixty  years.  \Kdbf  C«  B.  If  there  is  anything 
in  the  lease  which  would  entitle  the  reversioner  to  come 
forward  and  recover^  that  would  keep  up  the  operation 
of  the  lease,  which  makes  it  very  different  firom  a  firee- 
hold  interest.]  But  the  Ck)urt  will  consider  what  ii 
practically  rather  than  what  is  theoretically  possible. 


Joihua  fVUliams  {J.  C.  MtUhew  with  him),  for  the 
plaintiff. — On  a  sale  of  leaseholds  the  rule  is,  that  the 
creation  of  the  term  ought  to  be  shewn,  and  {or  that 
purpose  the  original  lease  or  an  attested  copy  must  be 
produced.  In  Suffden  Vend,  and  Purch.  14th  ed.,  p.  370» 
par.  21,  it  is  said,  '*  If  the  purchaser  of  a  lease  is  not 
entitled  to  the  lessor's  title,  he  of  coarse  can  only  re- 
quire a  regular  title  to  the  leasehold  interest  from  the 
time  when  the  lease  was  granted.  If  the  lease  be  aa 
ancient  one,  it  is  not  necessary  to  do  more  than  make  it 
the  root  of  title,  and  then  commence  the  derivative  titk 
with  an  assignment  on  a  sale  or  mortgage  within  s 
reasonable  period,  e.  g.  fifty  years.''  And  Id.j  p.  410, 
par.  25,  ^'  The  creation  of  terms  of  years  assigned  to 
attend  the  inheritance  should  he  shewn  by  the  abstract, 
but  the  intermediate  assignments  may  be  abstracted 
very  shortly.^'  The  lease  of  1606  being  the  root  of 
the  defendant's  title  it  ought  to  have  been  abstracted, 
and  the  abstract  verified  by  production  of  the  original 
or  by  secondary  evidence.  In  Dart  Vend,  and  Pwrch^ 
p.  192,  8rd  ed.  (a),  the  author  only  states  that  it  does 
not  appear  clear  that  the  rule  requiring  the  lessor's 
title  to  be  shewn  '^  applies  where,  on  the  sale  of  a 
lease  of  great  antiquity,  the  vendor  shews  the  creatioii 
of  the  term,  and  deduces  the  leasehold  title  for  the  last 

(a)  See  4th  ed,  by  Dart  and  Barber,  voL  1,  p.  2G0. 
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sixty  years."  In  1  Preston  on  Abstracts^  P-  Hi  3nd  ed.,  [1870.] 
it  is  said,  '*  Though  it  be  true,  that  the  deed  creating  a  YKm 
term  is  material  to  the  title,  and  is  the  evidence  on  bvcklbt. 
which  a  purchaser  can  best  rely,  yet  a  title  under  a 
▼ery  long  term  of  years,  which  has  been  created  for 
sixty  years  at  least,  appears  to  be  marketable  without 
evidence  of  the  creation  of  the  term,  since  against  all 
persons,  except  the  lessor,  or  those  who  claim  the  rever- 
sion or  remainder  under  him,  the  recitah  are  evidence 
of  the  state  of  the  title ;  and  the  lessor,  or  those  who 
daim  under  him,  cannot  by  any  means,  after  sixty 
yeiirs,  recover  the  lands  without  proof  of  an  actual  seisin 
within  that  period.  To  shew  the  seisin,  they  must 
adduce  evidence  of  the  tenancy ;  and,  in  adducing  sueh 
evidence,  unless  in  very  peculiar  circumstances,  (as  where 
a  rent  is  reserved,)  they  must  support  the  title  under 
the  term;  and  in  several  instances,  titles  have  been 
approved  by  gentlemen  of  distinguished  eminence, 
although  there  was  not  any  evidence  of  the  creation  of 
the  term  except  by  recital  And  though  the  recital  be 
not  evidence  as  a  recital,  yet  the  recital  with  possession 
under  it,  and  agreeable  to  the  same,  would  be  admitted 
as  evidence,  for  the  same  reason  that,  for  want  of  other 
evidence,  an  ancient  abstract,  a  copy,  Scc.^  would  be 
admitted.''  But  the  opinion  that  a  recital  may  be 
sufficient  evidence  has  not  been  accepted  generally  by 
conveyancers,  and  at  any  rate  does  not  apply  where 
rent  is  reserved  as  in  the  present  case.  And  the  same 
author  goes  on  to  say :  ''  An  abstract  of  title  to  lease- 
hold property  should  commence  with  the  original  lease, 
and  all  subsequent  assignments  should,  in  general,  be 
abstracted."  In  1  Bythewood  and  Jarman  Precedents  in 
Conveyancing,  3rd  ed.,  by  Sweet,  p.  69,  it  is  said,  "  Where 


980  [EXCH.  Ca   HILABY  VACfATION.] 

[1870.]  an  estate  is  held  under  a  lease  of  great  antiquity,  a 
YMm       vendor,  it  is  conceived,  conld  only  be  required  to  shew 

BooLLir.  ^^^  creation  of  the  term,  and  to  deduce  the  title  for  the 
last  sixty  years;  and  it  would  not  be  incumbent  on 
him  to  trace  its  history,  tmihteiruptedly,  from  the 
origin  of  the  lease  down  to  the  immediate  transaction ; 
and,  surely,  in  such  a  case,  the  requisition  of  the  pro- 
duction of  the  lessor's  title  could  not  be  supported; 
though  it  was  thought,  by  one  learned  equity  Judge, 
that  the  antiquity  of  the  lease  made  no  difference  in 
regard  to  this  requisition.  Even  the  absence  of  the 
deed  creating  the  term  will  not,  in  the  opinion  of  some 
gentlemen  at  least,  render  the  title  unmarketable.  See 
1  Prest.  Aba.  11.'^  It  is  important  that  the  lease  of 
1606  is  at  a  yearly  rent,  and  the  number  of  lesson  Is 
immaterial.  Mortgages  by  long  terms  of  years  were 
originated  in  the  reign  of  Queen  Elizabeth,  [  VFWei  J. 
referred  to  the  judgment  of  Lord  Hardtoicke  in  ffU- 
hughhyv.  WiUoughby {a),"]  But,  there  being  no  eri* 
dence  that  this  term  was  created  as  a  security  for  the 
advance  of  money,  the  presumption  is  that  there  were 
covenants  and  conditions  authorising  the  lessor  to  deter- 
mine the  lease.  It  appears  indeed  from  the  recital  in 
the  deed  of  the  18th  September ^  1800,  though  it  does  not 
purport  to  recite  the  whole  of  the  lease,  that  it  was 
an  ordinary  lease ;  and  it  is  probable  that  there  are  in 
it  covenants  by  the  lessee  relating  to  the  working  of  the 
mills,  furnaces  and  forges  demised.  It  cannot  be  in- 
ferred from  the  recital  being  silent  as  to  a  proviso  for 
re-entry  that  the  lease  did  not  contain  it,  for  it  is  not 
usual  to  set  out  that  proviso  in  a  redtaL     The  pur- 

(a)  Note  to  Doe  ^  Norris  t.  Morgan,  1  T,  S,  763.  765;  B^eABac 
Abr.f  tit.  Leases,  p.  634,  7th  ed.,  and  note  in  margin ;  also  2  BL  Comm. 
142. 
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chaser,  having  notice  of  the  lease,  would  be  held  to      [1870.] 
have  constructive  notice  of  all  covenants  and  conditions       Fbend 
contained  in  it.     In  Prosser  v.  Watts  {a)  the  estate  was     Bcoklkt, 
freehold.    In  Alexander  v.  Crosby  (&)  the  estate  had  gone 
according  to  the  deeds  produced,  which  stated  that  the 
will  did  not  introduce  any  new  limitations. 

MeUish,  in  reply. — The  text  books  do  not  give  a  deci- 
sive opinion  on  this  question.  SugcL  Vend,  and  Purch. 
870,  14th  ed.,  did  not  intend  to  lay  down  what  is  suffi- 
cient proof  of  the  root  of  title  under  all  circumstances. 
Preston  on  Abstracts  says  distinctly  that  there  may  be 
cases  in  which  the  absence  of  the  original  lease  would 
not  constitute  a  defect  of  title.  According  to  modem 
usage  when  there  is  a  separation  of  an  estate  by  sale  a 
copy  of  the  original  deed  would  be  given,  but  the 
separation  in  the  present  case  was  150  years  ago. 
Though  mortgage  terms  were  introduced  in  the  reign 
of  Queen  Elizabeth^  this  may  have  been  intended  to 
operate  as  an  absolute  conveyance  of  tenure,  the  form  of 
a  lease  with  a  nominal  rent  being  preferred  to  a  convey- 
ance of  the  fee  simple,  the  notion  being  that  in  order  to 
constitute  a  lease  there  must  be  a  real  rent.  A  nominal 
rent  would  not  be  reserved  to  aid  a  re-entry.  [WiUes  J. 
In  the  deed  of  the  13th  September^  1800,  there  is  a 
bargain  and  sale  of  all  the  woods  and  underwoods,  but 
not  of  mines.  Suppose  the  original  lease  of  the  20th 
January,  1606,  or  a  counterpart,  or  attested  copy  of  it, 
should  be  found,  and  it  contained  a  proviso  for  entry 
by  the  lessor  to  search  for  and  work  minerals,  that 
would  be  a  defect  of  title.]  It  is  not  known  when  the 
separation  of  the  property  in  minerals  from  ownership 
in  the  soil  commenced.     [PFilles  J.    Does  the  recital 

(fl)  6  3/a<W.  69.  (6)  1  Jo.  #  La,  (566. 
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of  the  lease  reasonably  exdnde  reservation  of  power  ibr 
the  lessor  to  enter  and  take  gravel  ?]  If  snch  a  power 
were  reserved  the  recital  would  be  false.  [fVittes  J.  I 
doubt  that.  There  might  be  a  covenant  in  the  lease 
that  the  lessee  should  not  build  on  a  particular  part  of 
the  land  so  as  to  interfere  with  a  view.] 

Cur.  ado.  tmlt. 


The  judgment  of  the  Court  was  now  delivered  by 


Kelly  C.  B.,  who,  after  stating  the  tacts,  said.  I  am 
not  prepared  to  affirm  that,  if  the  original  lease  wu 
lost,  and  after  search  made  no  complete  authentic  copy 
could  be  found,  and  there  was  therefore  no  means  of 
shewing  its  contents,  or  even  its  existence,  except  by 
the  recital  contained  in  the  lease  of  the  18th  Septem^ 
beTj  1800,  that  would  not  have  been  sufficient  proof  of 
it.  Probably  my  colleagues  would  be  of  the  same 
opinion. 

His  Lordship  then  proceeded  to  deliver  the  judg- 
ment of  the  Court — We  must  give  judgment  in  this 
action  upon  the  question  really  raised  by  the  fiicts 
as  stated  in  the  case.  Another  question  was  discussed 
in  argument,  viz.,  the  sufficiency  of  certain  recitals 
in  ancient  deeds  as  proof  of  the  origin  of  a  leasehold 
interest  when  the  lease  itself  or  an  attested  or  other 
copy  of  it  could  not  be  produced.  But  the  only  ques- 
tion raised  upon  the  case  is,  whether  the  answer  given 
by  the  defendant  to  the  first  requisition  on  title  made 
by  the  plaintiff  was  sufficient  [His  Lordship  read 
the  first  requisition,  and  the  answer  to  it.]  Taking 
this  requisition  and  the  answer  together,  the  contention 
of  the  defendant  must  be  that  in  the  case  of  an  absolute 
unconditional  contract  for  sale  of  leaseholds,  where  the 
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lease  is  alleged  to  be  more  than  sixty  years  old^  it  is      [1870.] 
enough  fcMr  the  vendor  to  shew  an  assignment  or  series        iiiJJ^ 
of  assignments  reciting  the  parcels^  demising  parts  and      bwotlit 
reddendum  of  the  lease  only,  and  not  purporting  to 
recite  the  whole  lease,  accompanied  by  sixty  years  pos- 
session consistent  with  such  assignments ;  that  the  origi- 
nal lease  or  a  copy  of  it  need  not  be  produced,  nor  any 
further  evidenee  of  its  contents  given ;  that  the  purchaser 
is  bound  to  accept  such  proof  of  title  to  the  term  taking 
his  chance  of  the  undisclosed  contents  of  the  lease,  and 
that  he  is  not 'entitled  to  satisfy  himself,  either  by  seeing 
the  lease  or  otherwise,  that  it  gives  what  he  has  bar- 
gained for,  namely  a  clear  title  to  the  term  without 
onerous  covenants  or  conditions  constituting  substantial 
infirmity  in  the  title  such  as  would  justify  its  rejection. 

In  determining  the  question  thus  raised,  it  ought  to 
be  dealt  with  as  a  general  one  afiecting  all  leaseholds 
more  than  sixty  years  old,  and  it  was  so  treated  in  the 
answer  to  the  requisition.  Upon  the  argument,  indeed, 
reliance  was  further  placed  upon  the  special  circumstan- 
ces of  the  present  case,  upon  the  alleged  great  antiquity 
of  the  particular  lease,  the  small  amount  of  the  rent, 
the  peculiar  language  of  the  reservation,  the  probable 
object  of  the  creation  of  the  term  being  to  raise  money, 
in  support  of  which  speculation  the  history  of  leases  for 
long  terms  might  be  referred  to,  see  Lord  Hardwicke's 
judgment  in  WUloughby  v.  WilloiAghby  (a),  and  of 
which  the  sale  of  the  timber  was  also  said  to  be  some 
evidence.  As  a  counterpoise  to  this  sort  of  argument 
may    be    adduced    the    uncertainty    and   consequent 

{a)  Note  to  GoodtitU  d.  Norrw  v.  Morgan,  1  71  B,  703.  765.    See 
also  Bae.  Abr.  Leas$8,  632-5. 
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litigation  that  will  follow  if  each  case  is  to  be  decided 
according  to  the  special  circumstances,  making  it  more 
or  less  likely  or  unlikely  that  the  lease^  if  its  whole 
contents  were  disclosed,  would  shew  a  good  title,  more  <^ 
less  likely  that  the  reversioner  could  or  would  take  advan- 
tage of  any  defect,  more  or  less  likely  that  there  was 
any  reversioner,  or  that  the  Crown  had  become  entitled 
in  default,  and  so  forth.  In  some  cases  such  considert- 
tions  might  seem  frivolous,  in  others  weighty.  They 
are  more  proper  for  the  discretion  of  the  purchaser  and 
his  advisers,  before  he  makes  his  bargain  and  incnn 
expense,  and  it  is  competent  to  the  Tender  to  eidnde 
all  subsequent  reference  to  them  by  a  simple  condition 
that  the  purchaser  shall  be  satisfied  with  the  recital  of 
the  lease  in  the  assignment  or  assignments  (specifying 
it  or  them),  without  requiring  production  of  the  lease, 
or  proof  that  it  is  lost,  or  a  copy  of  it  or  proof  of  its 
contents,  further  than  is  afforded  by  that  recital ;  a  pre- 
caution which  in  this  case  was  not  adopted. 

Upon  the  sale  of  a  lease  less  than  sixty  years  old 
without  condition,  the  purchaser  would  be  entitled  to,  and 
it  would  be  part  of  the  duty  of  his  solicitor  to  require, 
amongst  other  things^  proof  of  the  contents  of  the  lease, 
and  the  vendor  could  not  fulfil  his  obligation  to  shew  a 
good  title  without  affording  such  proo£  No  authority 
was  cited  for  making  the  distinction  now  contended  for 
in  favour  of  the  vendor  of  a  lease  more  than  sixty  years 
old.  Nor  is  there  any  sound  reason  for  doing  so,  consi- 
dering that  the  limitation  to  sixty  (or,  as  has  been  sug- 
gested by  great  authority,  forty)  years,  in  the  case  of 
sales  of  fee  simple  estates,  is  founded  upon  the  effect  of 
the  Statute  of  Limitations.     But  it  must  be  remem- 
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bered  that  that  statute  does  not  begin  to  run  against  [L870.] 
the  reversioner  after  a  term  of  years,  before  the  expira-  Fbend 
tion  of  the  term  or  a  forfeiture  of  which  the  reversioner  bucklit. 
elects  to  take  advantage.  This  consideration  distin- 
guishes the  present  case  from  that  of  Prosser  v.  fFatts  (a), 
where  the  purchaser  of  a  fee  simple  estate  required  the 
inspection  of  deeds  recited  in  conveyances  included  in 
an  abstract  which,  without  such  recitals,  would  have 
shewn  a  good  and  sufficient  title,  upon  the  ground  that 
the  recitals  were  constructive  notice  of  the  deeds  and 
their  contents,  and  that  these  might  perhaps  shew  some- 
thing to  prejudice  the  title,  which,  without  them,  was 
complete.  In  the  present  case  the  lease  partially 
recited  is  the  root  of  the  title,  and  without  the  recital 
there  would  have  been  nothing  to  shew  that  the  thing 
contracted  to  be  sold,  viz.,  a  subsisting  term,  not  a  mere 
chance  of  not  being  ejected,  had  any  existence. 

It  would  be  extravagant  to  hold  that  upon  an  absolute 
unconditional  sale  in  1869  of  a  lease  for  100  years  made 
in  1806  a  purchaser  would  be  bound  to  accept  a  title 
founded  upon  a  recital  of  part  of  that  lease  in  an 
assignment  to  the  vendor  in  1810  or  1868,  accom- 
panied by  a'  possession  consistent  with  the  lease,  but 
also  consistent  with  its  containing  provisions  making 
it  in  effect  something  different  from  what  was  contracted 
to  be  sold.  To  bind  the  purchaser  to  accept  such  ambi- 
guous proof  of  title  there  ought  in  justice  to  be  a 
condition  apprizing  him  that  he  must  be  content  not 
onlv  without  the  lease  but  without  knowing  all  its 
contents,  and  it  is  more  convenient  and  more  reasonable 
to  require  that  where  circumstances  of  such  a  character 
exist  the  difficulty  should  be  anticipated  by  a  condition, 

(a)  6  Madd,  59. 
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[1870.1      which  it  is  in  the  power  of  the  vendor  in  the  first  in- 
Ys^^tiD       stance  to  impose,  and  the  like  of  which  are  constantly 

BvoKLET.  ^^  ^  meet  similar  contingencies,  than  that  it  should 
be  open  to  a  vendor  npon  every  sale  of  a  lease  more 
than  sixty  years  old  to  litigate  the  question  whether  it 
was  reasonable  that  he  should  be  prepared  to  produce 
it,  or  accounting  for  its  absence  to  prove  its  contents. 

The  vendor  has  not  in  the  present  case  imposed 
such  a  condition,  nor  has  he,  by  production  of  the  lesse, 
or  proof  however  slight  of.  the  loss  or  of  the  non- 
existence of  any  complete  copy  of  it  or  otherwise,  shewn 
the  purchaser  a  title  to  that  which  he  professed  to  adl, 
but  has  insisted  only  that  he  was  not  bound  to  produce 
a  lease  more  than  sixty  years  old.  The  purchaser  is 
therefore  entitled  to  the  judgment  given  in  his  favour 
in  the  Court  of  Queen's  Bench,  which  ought  conse- 
quently to  be  afiirmed. 

Judgment  afSrmed  (a) 

(a)  See  Phiaips  v.  Caldecleugh,  d  B,  ^  S.  967. 
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West  against  Dobb.  [Saturday, 

^  Jun4 18A.] 


A  lease  of  premisoB  for  fourteen  years  contained  a  covenant  hj  the  j^^gg^ 
lessees  not  to  assign  or  part  with  the  possession  without  the  written  Covenant  not 
consent  of  the  landlord ;  with  a  proviso  for  re-entry  in  case  the  lessees  ^  ^^^^  ^^y^ 
should  fail  in  the  observance  or  performance  of  any  of  the  covenants,  possession 
The  landlord,  by  a  letter  addressed  to  W,y  assented  to  a  transfer  of  the  "^lYAott/  con- 
lease  by  the  lessees  to  W.  on  the  same  terms  as  those  on  which  the  ^^^^ 
lessees  held  it,  adding,  "  it  will  be  necessary  for  vou  to  write  me  accept-  Partina  with 
ing  these  terms."  W.  entered  into  possession  without  any  formal  assign-  posse^on 
ment,  and  afterwards,  by  the  written  Hcence  of  the  landlord,  assigned  to  ■jj,,*^;^^^  tranS' 
trustees  for  FT/s  creditors,  who,  without  the  consent  of  the  landlord,  sold  /"^^^^  ^j^^ 
the  term  to  the  defendant.     In  ejectment  on  the  ground  of  forfeiture :  igase, 

1.  Held,  affirming  the  judgment  of  the  Queen's  Bench,  that  there  had  PfQ^igofor 
been  no  breach  of  covenant  by  the  lessees,  as  the  landloid  had  given  his  ^^.^g^^fy 
consent  to  W.  goin^  into  possession  without  a  transfer  of  the  lease.  ^* 

2.  SemhUt  per  Channel!  B.    The  proviso  for  re-entry  applied  only  to 
the  breach  of  afBrmative  covenants. 

nPHE  Court  of  Queen's  Bench  having  discharged  a 
rule  for  entering  a  nonsuit  on  the  ground  that  there 
had  been  no  breach  of  covenant  by  which  a  forfeiture 
was  incurred  (see  9  B.if  S,  755),  the  plaintiff  appealed. 
The  case  was  argued  in  Trinity  Vacation,  1870,  JuTie 
17,  18,  and  judgment  delivered  on  the  latter  day. 

Kingdon  [Charles  with  him),  for  the  plaintiff,  con- 
tended that  there  had  been  a  breach  of  the  covenant 
not  to  part  with  the  possession  of  the  demised  premises 
without  the  written  consent  of  the  plaintiff. 

Pinder  {Cole  with  him),  for  the  defendant,  was  not 
called  upon* 

Kelly  C.  B.  We  are  all  of  opinion  that  this  action 
is  not  maintainable,  and  that  the  judgment  of  the  Court 
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of  Queen's  Bench  should  be  afi&rmed.  This  being  eject- 
ment for  a  forfeiture  it  is  necessary  that  we  should  see 
clearly  that  there  has  been  a  breach  of  covenant  on 
which  an  action  may  be  maintained,  and  that  the  for- 
feiture of  the  term  has  ensued  upon  that  breach  of 
covenant. 

In  1860  the  plaintiff  granted  a  lease  to  Tanner  and 
Pridham  for  a  term  of  fourteen  years,  and  the  lease 
contained  a  covenant  by  the  lessees  not  to  underlet  or 
assign,  or  part  with  the  possession  of  the  demised  pre- 
mises, without  the  written  consent  of  the  landlord.    It 
is  admitted  that  there  has  been  no  breach  of  the  cove- 
nant not  to  assign.     The  question  is,  whether  Tanner 
and  Pridham  parted  with  the  possession  of  the  demised 
premises  without  the  consent  of  the  plaintiff.     In  March, 
1865,  a  letter  was  written  by  the  plaintiff,  not  to  Tanner 
and  Pridham^  the  original  lessees,  but  to  fVade,  assenting 
to  a  transfer  of  the  lease  by  them  to  fFade  on  the  same 
terms  as  those  on  which  they  held  it ;  adding  in  a  post- 
script, "It  will  be  necessary  for  you  to  write  me  accept- 
ing these  terms.' '  fVade  accordingly  accepted  those  terms^ 
and  entered  into  possession  of  the  premises  under  the 
authority  of  that  letter.    No  doubt  Tanner  and  Pridham 
let  fVade  into  possession,  but  they  left  the  other  parties 
to  procure  the  acts  necessary  to  be  done  in  order  to 
perfect  the  relation  of  landlord  and  tenant  which  was 
thenceforth  to  subsist  between  the  plaintiff  and  fVade. 
Moreover  it  appears  that  in  January,  1867,  two  years 
after  this  alleged  forfeiture,  and  after  rent  had  been  paid 
by  IFade  and  accepted  by  the  plaintiff  during  that  time, 
and  he  had  thereby  recognised  the  tenancy  as  subsisting 
between  him  and  Wade,  Wade,  with  the  written  consent 
of  the  plaintiff,  assigned  the  premises  to  Chirgwin  and 
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Hamilton  as  trustees  for  his  creditors.     It  is  obviously      [1870.] 
contrary  to  justice  and  common  sense  that  the  plaintiff        wews 
should  now  be  permitted  to  treat  the  lease  as  having 
been  forfeited  in  1865. 

We  are  therefore  clearly  of  opinion  that  there  was  no 
parting  with  the  possession  of  the  premises  by  Tanner 
and  Pridham  in  contravention  of  the  terms  of  the 
covenant. 

The  suggestion  of  my  brother  Channell  is  also  worthy 
of  attention,  that  the  proviso  for  re-entry  refers  only  to 
failure  in  the  performance  of  affirmative  covenants, 
whereas  the  covenant  in  question  is  a  negative  covenant, 
viz.,  that  the  lessees  will  not  do  a  particular  act. 

Martin  B.  This  is  an  action  of  ejectment  on  a  con- 
dition of  re-entry  for  an  alleged  breach  of  covenant  in  a 
lease,  and  the  condition  is  that  in  the  event  of  Tanner 
and  Pridham  failing  in  the  observance  or  performance  of 
any  of  the  covenants  in  the  lease  the  lessor  should  be 
entitled  to  re-enter.  The  covenant  alleged  to  have  been 
broken  is  that  Tanner  and  Pridham  would  not  assign 
or  part  with  the  possession  of  the  demised  premises 
without  the  written  consent  of  the  lessor.  Now  it  is 
dear  that  Tanner  and  Pridham  did  not  assign  their 
interest  to  Wade,  for  an  assignment  must  be  in  writing. 
And  if  the  parting  with  the  possession  by  Tanner  and 
Pridham  was  with  the  consent  of  the  plaintiff  there 
has  been  no  forfeiture,  for  in  order  to  recover  on  a 
condition  of  re-entry  the  breach  of  covenant  must  be 
strictly  established :  you  must  hit  the  bird  in  the  eye, 
as  Lord  Campbell  used  to  say.  From  the  letter  written 
by  fFesty  the  landlord,  on  the  25  th  March,  1865,  it  is 
clear  that  he  supposed  there  would  be  a  new  contract 
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[1870.]  between  him  and  Wade^  otiherwiae  it  was  quite  onneces- 
Wmt  sary  for  him  to  require  Wade  to  accept  the  terma.  But 
DoBB.  sappoee  Teamar  and  Pridham  on  this  letter  being  shewn 
to  them  gave  np  possession  to  Wade^  can  it  be  said  that 
fVade  did  not  take  possession  or  that  Tatmer  and  Prid- 
ham  did  not  part  with  the  possession  with  the  ezpresB 
consent  of  the  landlord  ?  And,  that  being  so,  nothing 
which  occurred  afterwards  would  make  that  parting  with 
the  possession  a  forfeiture.  It  ia  said  that  on  the  true 
construction  of  the  plaintiff's  letter  his  consent  was  given 
only  on  condition  that  there  was  afterwards  a  convey- 
ance of  the  entire  interest  firom  Tanner  and  Pridham  to 
Wade.  But  I  agree  with  the  Court  of  Queen's  Bench 
that  that  would  be  a  most  unreasonable  construction, 
and,  I  think)  not  the  true  construction,  of  what  took 
place  between  the  parties.  It  seems  to  me  that  the 
plaintiff  consented  to  Wade  going  into  possession  at 
once,  and  only  expected  that  there  would  afterwards  be 
a  r^ular  conveyance  of  the  legal  interest ;  therefore  no 
forfeiture  has  been  incurred. 

Channell  B.  I  have  strong  doubt  whether  in  any 
point  of  view  the  plaintiff  is  entitled  to  maintain  eject- 
ment. A  breach  of  covenant  must  be  brought  strictly 
within  the  clause  of  re-entry;  and  it  appears  to  me 
that  the  language  of  this  proviso  for  re-entry  ia  ^  pro- 
perly applicable  to  affirmative  covenants,"  as  Lord  Ten* 
ierden  said  in  Doe  d.  Palk  v.  Marchetd  (a).  The  cove- 
nant in  question  is  a  negative  covenant,  and  therefore 
is  not  brought  strictly  within  the  operation  of  the  con- 
dition. As  however  there  may  be  some  doubt  whether  the 
proviso  does  not  apply  also  to  n^ative  covenants,  and  the 

(ff)  1  B.  4  Ad.  715.  720. 
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point  wa3  not  raised  before  the  Court  of  Queen's  Bench^ 
it  would  be  unwise  to  decide  the  case  on  that  ground  ; 
and  it  is  unnecessary^  for  I  agree  with  the  Lord  Chief 
Baron  and  my  brother  Martin  in  affirming  the  judgment 
on  the  ground  that  there  has  been  no  breach  of  cove- 
nant. 


[1870.] 

Wb8T 

V. 
DOBB. 


Keating,  Smith  and  Brett  JJ.  and  Cleasby  B. 
concurred  on  the  ground  stated  by  Kelly  C.  B.  and 
Martin  B. 

Judgment  affirmed. 


FoBD  and  others  against  Coteswobth  and      [Saturday, 

^  Jntu  18tfi.] 

another.  


1.  Where  a  ch&rterpartj  is  silent  as  to  the  time  within  which  the 
carco  is  to  be  unloaded  at  the  port  of  destination  the  contract  implied 
by  law  is  that  the  shipowner  and  the  charterer  shfdl  each  perform  his 
part,  and  neither  is  answerable  for  delay  caused  by  vis  miiyor. 

2.  A  charterparty  for  a  voyage  from  Liverpool  to  Lima  or  Valparaiso 
provided  that  the  vessel  should  proceed  to  the  port  of  discharge,  or  as 
near  thereto  as  she  could  safely  get,  and  there  deliver  her  cargo  in  the 
usual  and  customary  manner.  A  specified  number  of  days  were  agreed 
upon  for  loading  the  vessel  at  Liverpool^  but  there  was  no  such  a^e- 
ment  as  to  the  discharge  at  her  port  of  destination.  The  vessel  arrived 
At  the  port  of  discharge  and  remained  discharging,  till,  owing  to  appre- 
hension of  a  bombardment  by  a  hostile  fleet,  the  authorities  suspended 
all  landing  of  goods  for  seven  days,  after  which  she  returned,  and  her 
discharge  was  completed.  Held,  affirming  the  judgment  of  the  Queen^s 
Bench,  that,  the  discharge  of  the  cargo  being  an  act  to  be  done  by  the' 
ahi^wner  and  freighter,  the  shipowner  could  not  maintain  an  action 
against  the  freighter  for  the  loss  from  the  delay  occasioned  by  the  vis 
major. 

3.  Semble^  per  Martin  B.  The  case  was  within  the  exception  of 
"  restndnts  of  princes  and  rulers." 


CharUrparty, 
Tinufor  dis- 
charge  of 
cargo, 
Demurrage, 
Vie  mqfor, 
'*  Reetrainte 
of  princes  and 


ojprtnc 
rutere" 


A  PPEAL  from  the  decision  of  the  Court  of  Queen^s 
Bench  discharging  a  rule  to  enter  the  verdict  for 
the  plaintiflf.     (Sec  9  V.  ^  S.  559.) 
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[1870.]  Pi^  {PhUbrick  with  him),  for  the  plaintiflb,  cited 

YQ^ji         Barker  v.  Hodgson  (a),  Randall  v.  Lynch  (J),  Rodger* 

CoTBwomTH.    ^'  ^^"^^''^^^^  {p\  Burmester  v.    Hodgson  (d),  HiU   v. 

Idle  {e\  Barret  v.  Button  {f),  Rogers  v.  Hunter  (g), 
Kearon  v.  Pearson  (A),  [il/arfm  B.  The  case  of  Rogers 
Y.  Hunter  ( ^)  is  the  strongest,  in  which  Lord  Tenlerden 
held  the  consignee  liable  to  demurrage  after  the  expira- 
tion of  a  reasonable  time  for  removing  his  part  of  the 
cargo,  though  the  period  stipulated  in  the  bill  of  lading 
if  computed  from  the  time  when  the  discharge  of  his 
goods  could  have  commenced  had  not  elapsed.] 

Milward  (  Charles  RusseU  with  him),  for  the  defendants. 

Field,  in  reply. 

Kelly  C.  B.  We  are  all  of  opinion  that  the  judg- 
ment of  the  Court  of  Queen's  Bench  should  be  affirmed. 

The  action  is  for  a  breach  of  contract  contained  in  a 
charterparty,  whereby  it  was  agreed  that  the  plaintiffs' 
ship  should  take  on  board  a  full  cargo  from  the  defend- 
ants, and  proceed  to  Lima  or  Valparaiso^  and  there,  or  so 
near  thereto  as  she  might  safely  get,  "  deliver  the  said 
cargo  in  the  usual  and  customary  manner  agreeable  to 
bills  of  lading,  and  so  end  the  voyage.''  The  question  is, 
what  obligation  does  this  contract  impose  on  the  plaintifis 
and  what  on  the  defendants  ?  PrimS  facie  there  is  an 
absolute  contract  by  the  plaintiffs,  the  shipowners,  to 

(fl)  SM.fS,  267. 

(6)  2  Camp.  352.    8,  C.  12  East  179. 

(c)  2  Camp.  483.  (d)  2  Caw^.  488. 

(0  4  Camp.  327.  (/)  4  Camp.  333. 

(^)  M.  ^M.  C3.  (A)  7  H.^N.  386. 
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deliver  the  cargo  at  the  port  of  destination^  but  it  is  to  [1870.] 
be  in  the  usual  and  customary  manner ;  and  it  is  rightly  fokd 
contended  that  a  correlative  duty  is  imposed  on  the  cotbbwobth. 
defendants,  the  charterers,  that  they  will  concur  and  do 
all  that  is  usual  and  necessary  on  the  part  of  the  con- 
signees to  eflfect  a  delivery  and  acceptance  of  the  cargo. 
The  usual  and  customary  manner  of  delivery  at  the  port  of 
Callao  appears  to  be  that  the  consignees  supply  lighters 
sufficient  to  carry  the  goods,  and  the  shipowner  or 
master  conveys"  or  assists  in  conveying  the  goods  over 
the  ship's  side  into  the  lighters,  and  then  the  consignees 
take  them  ashore  and  land  them  at  the  custom  house. 
The  ship  arrived  off  the  port,  and  after  a  small  part  of 
the  cargo  had  been  landed,  the  defendants  having  fur- 
nished lighters  for  the  purpose,  the  authorities  on  ac- 
count of  the  apprehended  bombardment  of  Callao 
by  the  Spanish  fleet  made  an  order  suspending  the 
landing  of  goods  at  the  custom  house.  In  consequence 
of  this  order  no  more  lighters  were  sent.  The  plaintiffs 
claim  demurrage  for  this  delay.  I  adopt  the  view  of 
the  Court  of  Queen^s  Bench  that  the  delivery  of  the 
cargo  at  the  port  of  destination  is  one  undivided  and 
entire  act  in  which  both'  parties  have  to  perform  their 
parts;  the  defendants  are  to  provide  lighters  and  the 
plaintiffs  are  to  assist  in  getting  the  cargo  out  of  the  ship. 
And  I  am  clearly  of  opinion  that  the  plaintiffs  were  as 
much  prevented  from  performing  their  part  as  the 
defendants  were  from  performing  theirs ;  for,  had  the 
defendants  provided  lighters  as  it  was  contended  they 
ought  to  have  done,  the  authorities  at  Callao  would  not 
have  allowed  the  goods  to  be  landed  at  the  custom  house. 
And  although  it  might  not  have  been  physically  impos- 
sible to  put  the  goods  over  the  side  of  the  ship  into 
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[1870.]      lighten,  yet  the  whole  prooen  of  landing  the  goods  was 


Foao        presented  hy  a  cause  oyer  which  neither  party  had  any 
Q^gg^^^Qgg^   controul ;  and  consequently  no  action  is  maintainable. 

Martin  B.  The  authorities  on  this  subject  are  col- 
lected in  Maude  and  Pollock  on  Shipping^  pp.  2654| 
2nd  ed.,  and  it  is  accurately  stated  that  **  where  the  par- 
ties enter  into  a  positiTe  contract  that  the  goods  shall 
be  taken  out  of  the  ship  within  a  certain  number  of  days 
from  her  arrival,  this  contract  must  be  construed  strict^, 
and  demurrage  becomes  payable  for  any  delay  beyond 
the  period  fixed  upon,  which  is  not  owing  to  the  de&ult 
of  the  shipowner;  eyen  although  it  may  be  caused  by  an 
accident  or  impediment  oyer  which  the  freighter  has  no 

controul ; For,  although  this  rule  may  appear 

to  operate  harshly  as  against  the  consignees,  they  might 
have  protected  themselves  by  express  stipulation."  In 
the  cases  there  referred  to  that  rule  was  correctly  applied, 
for  the  liability  was  created  by  the  freighter's  own  act 
in  entering  into  a  positive  undertaking ;  and  according 
to  the  law  of  England  the  impossibility  of  performing 
an  express  contract,  which  relieves  a  party  so  as  to 
make  him  irresponsible,  must  be  caused  by  the  act  of 
God.  But  I  am  not  aware  of  any  case  in  which  a 
contract  has  been  imphed  throwing  upon  a  party  a 
liability  so  unjust  as  that  which  is  suggested  in 
the  present  case,  riz.,  that  he  is  to  be  answerable 
for  the  delay  caused  by  vis  major.  The  true  mle 
is  stated  by  Blackburn  J.  delivering  the  judgment 
of  the  Court  in  Appleby  and  another  v.  Meyers^  in 
error  (a);  where  the  defendant's  building,  in  which 
machinery  was  to  be  affixed  by  the  plaintiffs,  was  des- 

(a)  36  X.  /.  C.  P.  331.  336;  S,  C.  Appleby  t.  Myer*,  L.  R,  2  C.  P. 
651.659. 
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troyed  by  an  accidental  fire  and  the  completion  of  the      [1870.] 
plaintiffs'  work  was  prevented  :  it  was  held  that  it  was        fqrd 
"  a  misfortune  equally  affecting  both  parties ;  excusing  0(>,mwqbth. 
both   from  further  performance  of  the  contract,  but 
giving  a  cause  of  action  to  neither/'    It  is  not  possible 
that  a  contract  should  provide  for  every  state  of  circum- 
stances.   The  reasonable  and  right  construction  of  the 
contract  in  this  charterparty  is  that  the  shipowner  shall 
deliver  the  cargo  in  the  usual  and  customary  manner 
and  the  charterer  receive  the  same,  and  so  end  the 
voyage.     The  usual  and  customary  manner  of  delivering 
a  cargo  at  the  port  of  Callao  is  for  the  charterer  to 
provide  lighters  to  receive  it  over  the  side  of  the  ship : 
two  things  therefore  are  involved  in  the  performance  of 
this  contract,  the  senduig  lighters  alongside  the  ship 
and  the  discharging  the  cargo  over  the  side  of  the  ship. 
After  the  order  made  by  the  governing  powers  at  the 
port  suspending  the  delivery  of  goods  it  would  have 
been  a  nugatory  act  to  send  lighters  alongside  the  ship, 
for  it  is  idle  to  suppose  that  the  lighters  could  be  allowed 
to  float  about  with  the  goods  on  board.     The  principle 
applicable  to  the  present  case  is  that  the  act  was  to  be 
done  by  two  parties  and  the  performance  of  it  was  pro- 
hibited by  vis  major,  and  the  party  on  whom  Providence  " ' 
has  cast  the  loss  must  bear  it. 

I  do  not  see  why  the  present  case  is  not  within  the 
exception  of  "  restraints  of  princes  and  rulers,'*  but  I 
agree  that  without  reference  to  that  clause  the  defend- 
ants are  not  liable. 

Channell  B.,  Beating,  Smith  and  Brett  JJ.  and 
Cleasbt  B.  concurred. 

Judgment  affirmed. 
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[HILARY  vacation] 


[Monda^t 
February  2l0t» 

1870.] 

3  #  4  Ffrf. 
c.  113.  «.25. 
Cathedral 
Chapter. 
Canon  resi- 
dentiary, 
^apointmetU, 
Vacancy. 


The  Queen  against  The  Dean  and  Chapter 

of  Hebeford. 

Stat  3  &  4  Vict.  e.  113.  s.  25.  enacts  that  in  the  Cathedral  Church  of 
Yorkf  BO  soon  as  a  vacancy  shall  occur  in  the  Deaneiy,  and  in  the  Cathe- 
dral Churches  of  Chichester,  Exetsr,  Bere/ord,  Salisbury  and  WtUt 
respectively,  so  soon  as  eveiy  person  who  is  a  member  of  the  respectiTS 
Chapters  of  such  churches  at  the  passing  of  the  Act  shall  cease  to  be 
such  member,  all  the  canonries  shall  be  in  the  direct  patronage  of  the 
Archbishop  of  York  and  of  the  Bishops  of  the  respective  sees,  who  shall 
upon  the  vacancy  of  any  eanonry  in  such  churches  respectively  collate 
thereto  a  spiritual  person,  who  shall  thereupon  be  entitled  to  installatioD 
as  a  canon  of  the  cnurch.  Prior  to  that  Act  the  General  Chapter  of  the 
Cathedral  Church  of  Herrford  consisted  of  the  Dean  and  five  eaooos 
residentiary,  twenty-two  canons  non-residentiary,  and  the  Archdeaeoo 
and  the  pnelector.  The  Dean  and  the  five  canona  reeidentiary  formed 
also  for  many  purposes  a  distuict  Chapter,  termed  Uie  *'  doee  Chapter.** 
The  appointment  of  the  non-resident  eunons  was  vested  in  the  Bishop, 
and  mm  this  body  the  five  reddentiarv  canons  were  exclosivelj  selecteS 
One  of  the  five  was  appointed  by  the  Bishop.  When  a  vacancy  oocuned 
among  the  other  four  the  pnelector,  an  officer  appointed  bj  the  Close 
Chapter  out  of  the  non-resident  prebendaries,  succeeded  as  of  coarse  to 
the  vacant  prebend,  and  a  new  prselector  was  appointed  in  his  phk^e  by 
the  Close  Chapter.  In  the  Cathedral  Church  of  York  the  appointinttt 
of  the  residentiary  canons  was  exclusively  in  the  Dean,  and  his  dioioe 
was  limited  to  the  non-residentiary  canons.  In  1863  a  vacancy  occontd 
in  the  office  of  praelector,  and  t/*.,  a  non-residentiary  canon  was  appointed 
to  it  by  the  Close  Chapter.  In  1867,  H.,  the  last  of  the  canons  resi- 
dentiaryholding  office  at  the  passing  of  the  Act^  died.     Held, 

(1.)  That  the  right  of  appointing  a  canon  residentiary  was  transferred 
from  the  Dean  and  Chapter  of  Hereford  to  the  Bishop ;  inasmuch  as  the 
term  '*  Chapter"  in  stat  3  &  4  Vict.  e.  113.  s.  25.  meant  the  Close  Chapter, 
for  all  that  was  contemplated  by  the  Legislature  in  preserving  the  rights 
of  the  Chapter  was  to  preserve  the  existing  right  of  patronage  without 
any  regard  to  the  rights  of  the  body  out  of  which  the  sele^on  was  to 
be  made ;  and 

(2.)  By  the  death  of  i?.,  a  vacancy  was  created  within  the  mA^ning  (^ 
sect.  25.  * 

^UIS  was  a  special  ease  stated  after  a  return  made 
by  the  Dean  and  Chapter  of  the  Cathedral  Church 
of  Hereford  to  a  mandamus  commanding  them  to  instal 
the  Venerable  and  Reverend  Archdeacon  Waring  in  the 
office  of  canon  residentiary  in  that  church.  Archdeacon 
Waring  having  been  collated  to  that  office  by  the  Lord 
Bishop  of  the  diocese. 

The  return  of  the  Dean  and  Chapter  was  to  the  effect 
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that  prior  to  stat.  3  &  4  Vict  c.  113.  the  Chapter  of  the 
Cathedral  Church  of  Hereford  consisted  of  the  Dean, 
the  Bishop's  prebendary,  four  canons  or  prebendaries 
residentiary^  certain  dignitaries  of  the  church,  and 
twenty.two  canons  or  prebendaries  non-residentiary. 
That  of  these  the  Dean^  the  Bishop's  prebendary  and 
the  four  canons  residentiary  constituted  the  Close 
Chapter.  That  among  the  officers  of  the  cathedral  church 
was  an  officer  termed  the  preelector,  having  certain  spin- 
tual  duties  attached  to  his  office,  which  officer  was,  by 
the  constitution  of  the  body,  appointed  as  of  right  by  the 
Close  Chapter  out  of  the  non-resident  prebendaries ;  and 
that  on  a  vacancy  occurring  among  the  canons  residen- 
tiary other  than  in  the  case  of  the  Bishop's  prebendary, 
who  was  always  appointed  by  the  Bishop,  the  "  praelector 
succeeded  accustomably  and  of  right"  to  the  vacant  resi- 
dentiaryship.  In  order  to  shew  that  the  state  of  things 
had  not  arisen  upon  which,  by  the  25th  section  of  stat. 
8  &  4  VicL  c.  113.,  the  right  of  appointing  the  canons 
residentiary  was  to  be  transferred  to  the  Bishop,  the 
return  further  proceeded  to  state,  that  the  Reverend  Dr. 
Jebby  a  non-residentiary  prebendary,  had  been  appointed 
to  the  office  of  praelector  before :  that  all  the  persons 
forming  the  Close  Chapter  at  the  time  of  the  passing 
of  the  Act  had  ceased  to  be  members  of  it ;  but  that 
of  the  persons  who  at  that  time  were  members  of  the 
general  Chapter  seven  still  remained.  The  conclusion 
therefore  was,  that  the  right  of  appointment  had  not 
passed  to  the  Bishop,  and  that  the  Reverend  Dr.  Jebb, 
who  then  claimed  to  be  installed,  was  entitled  to  be  so 
installed,  while  Archdeacon  Waring  was  not. 

Stat.  3  &  4  Vict.  c.  113.  s.  25.  enacts  that  "In  the 
Cathedral  Church  of  Ydrk,  so  soon  as  a  vacancy  shall 
occur  in  the  Deanery,  and  in  the  Cathedral  Churches  of 


[1870.] 

The  QuEBN 

▼. 
Dean  and 
Chapter  of 

HXBXFOBD. 


[HOJUnr  TAGJOIIMf.] 


[issai 


of  waA  damnhm  at  the  pxwiiig  tf^ 
thb  Act  Aaa  OBMB  to  bt  neb  Member^  aB  the^^nl  -' 
canoona  dkatt  be  m  tkr  dinci  pstffonage  of  tile  I^ 
AicUadiap  of  Fmk  and  of  the  Bkhops  of  tiie  and  I 

tkecaKattybe,vki»shaani^iecChidf;  ' 
Ae  ^aoancj  of  aay  cBBonrf  n  saA  ofavtbes. 
re^edndg^  eoIhiB  thereto  a  ipiritnd  pefaon,  vho  ahitf  ' 
tfacreiqxm  be  entitled  to  hitfalhtinii  at^a  easeo  of  tte^ 
c^HcktDwindibeAdifaewceHaled.''     - 

TIk  eiw  waa  vgaad,  la  iiiivy  Tiefii,  1869^  Jinriu^ 
16^aG;b7 


k  ^   ^ 


StJ.B.  Sknlaka  {DtmittmHi  and  B^nekeB  wtth 
bimX  iv  the  Gtosb. 


Jl    m. ^ 


♦ ' ;.  •  ;^  I :  J 


Adbtf  (£;ii;pkai  with  knaX  Ibr  the 

*  -      ■  ■■■ 

CocKBcax  CL  J«  now  delifered  the  judgment  of  tbt 
Coait.  (After  tiatiog  Hm  fabBtanne  of  the  writ  aed 
retan,  and  ataL  8  ft  4  Viet  &  US.  s.  35.)  'The  qaoK 
tiaa  Smt  oar  drriiMn  ia»  whadier  the  evaut  has  ariaoi 
npoa  whidi  bgr  the  effect  of  this  eBaetneat  the  bright  (tf^ 
aHpotnting  a  cunn  iciwhiitiMy  it  to  be  tranftfentf 
ficom  the  Dean  and  Oo^Aer  to  Aa  Biakop  of  die  dfeil^ 
and  due  muafy  tanm  qq  the  oonstrndion  which,^with' 
lefinooe  to  the  Cethrdfal  Cluiieh  of  Hoff^wd,  k  to  be 
pntonthewofd  <*  Chapter^  as  need  in  the  SSth  eeotiw 
oftheAcL         . 

It  appears  firom  the  qiecial  esse  that  prior  to  the 
psanng  of  the  Aet  the  Graeral  Chaptsr  af  the  Gathednl 
ChnicK.  ot  Hereford  consbted  of  the  Deao  aad  ite 
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prebendaries  or  canons  residentiary,  twenty-two  preben-      [1870.] 
daries  or  canons  non-residentiary,  and  the  Archdeacon    The  Queem 
and  an  officer  of  the  cathedral  named  the  prselector.     As     pean  and 
distinguished  from  the  General  Chapter,  the  Dean  and    hJ^e^^^^ 
the  five  canons  residentiary  formed  also  for  many  pur- 
poses a  distinct  Chapter,  sometimes  termed  the  **  Close 
Chapter."     The  government  of  the  body  was  regulated 
by  certain  cathedral  statutes  of  the  reign  of  Charles  the 
First,  commonly  called  the  Caroline  Statutes,  as  also  by 
certain  customs  and  ordinances. 

The  authority  of  the  General  Chapter  was  exercised 
over  certain  matters  affecting  the  general  interests  of 
the  church.  Thus  their  consent  was  necessary  to  any 
alteration  of  the  cathedral  statutes,  as  also  to  the  removal 
of  the  prselector.  They  met  twice  a  year  at  times 
appointed  by  the  statutes.  They  were  also  convened 
for  the  receipt  of  the  royal  conge  d^elire,  and  the  elec- 
•  tion  of  a  Bishop  in  pursuance  of  it,  as  well  as  for  the 
installation  of  the  Dean,  prebendaries,  and  other  digni- 
taries of  the  church,  and  the  election  of  proctors  in 
conyocation. 

On  the  other  hand,  the  residentiaries  exclusively 
managed  the  capitular  property  and  divided  its  revenues; 
they  alone  granted  ecclesiastical  leases  and  confirmed 
the  Bishop's  concurrent  leases  of  the  ecclesiastical  pro- 
perty: they  exclusively  presented  to  all  livings  in  the 
gift  of  the  Dean  and  Chapter :  they  alone  appointed  the 
prselector  and  all  the  other  officers  of  the  cathedral 
except  the  Dean,  who  was  appointed  by  the  Crown : 
they  alone  had  the  custody  of  the  corporate  seal  which 
they  affixed  to  all  documents,  including  those  which 
issued  from  the  general  body. 

Next  as  to  the  appointment  of  the  members  of  the 

VOL.    X.  3    T  B.   &   B. 


IQW 


[Hii^?5  y^c^'TOWj 


^^^■nT'  pcftb^odwes  ^m  veate^  >°  ^^^  Pisbop,  and  ibm  tlpn 
'*^.     bo^j  ^be   Qtq  resfdentiary  caQpns  were  ..exclpaadf 

custom  the  pnelector,  an  officer  appointed  by  tiyf,fj:3M 

H  %^<?,^o»^...^N)»5-  . ^Ht %./»??<»>»/««»»*•  of =*•»• 

^At,t^.^iap,e  ,^f  t^  ,i«asjii«,,pC,i,^  .3  «;  ^.,m^ 
*vl  V?v  t?S«, ,  ^  *? .  ;P^de?»tiiv7.  pf^bj^nda ,  ^^^^ 

pressed.  (^,,t^e,  K^ip«uwfl^,j^<^ar.l^ 
ogg  Q^y.^CajROP  ^^n^ta^(fr4^JKV(^filOfi^t^^.^t^  jt$x 
1^. ,  ]lp  thftt^year,  a yacia^y  hayiijig^pcajifT^dii!, tk 
offitae  of  pnelectpr,  the  Rpy,  Dr.  /ei^^.ivJiopffaijlqutMT 
c^oo,  vas  appointed,  by  the  Cloocj  ,Cb.a|ptea^  ,^  ^^  oftM^ 
w^c^  be  .still  h(dds. ..  In  18^7,., Canon  ^i^M{;S«t^tiM 
lasft;  of .  the  c^gns  residan^.  |iQ|diJ^(,p|5c(j^ji)t,,|lij: 

P8f«W!.,/?.^.>.f''fi  Ac<8..  «^«^  ...O^i  t^  *^^ty;^9i  np"- 
residentiary  prebendaries  living  at  the  passing  fj^^ti^ 

to^jthg, B^ipp,/',so  sppn^^aa^every.^persw.wto, wpa  a 

°J«ftl»?;"  .(?f,^*!j8.  Ch«»l}t«^ir.  "  9*  ..tU?  .P««»Bi  ot>Ji«  J^ 
shall  ceue.  to  be  suph  mei^ber,"  was  intended  .to  nkn 
in  the  cape^qC  the  C^thedra^  Chw^h.pf  ..Qi^r^Jfr^^  t^  (he 


x^^m. '  vrcrmtiA.  ^  •  lOCf  i 

ivW A  "'^e  trtinsfer  of  Ae  jiafrbnagi  is  madie'  to  depefi^      [1870.^ 
n^  Of  trill  not  have  occurred.    If  the  Word  *'  Chaptei^    Tb^QvEkk' 
rdfetif  to  the  Cldte  Chapter,  vi«.,  the  Dean  and  resi-     jie^iiA: 
dtidHki^  ci&bns,  noiie  of  the  then  existing  body  any     ^^^^^j 
Idbg^ -remain.    If  it  referti  to  the  Geheiral  Chapter 
•*^tta  of  ihat  bbdy  afesfill  alive  and  Vetain  tlietf 
pKbeiidft.-   ^  ^     ■    •         -■''■  ■'     -■■  ^  "    '  ■■-; 

^tjtf  'flic  af gtinitoV' t)eforfe'  us  It  Was  insisted,  on  iihe 
pitft  '6t  AicMeBoaii' WiLrihjfy  that  all  that  was  contem- 
pftrted  fiy^flie  liegistathri^  in  tlhus"^  presdn^iig  tfie  ngtitt'^ 
of^^the  "  Chapter^'  waii  to  iave  the  vested  right  oif 
pltirbAia^  to  tlie  exibting^  members  of  the  Close  Chapti^r 
to  whom  the  right 'of  appointment  exdluslvely  beloi^ge^V^ 
thter^Ht  df  eligibiEty  spread  over  so  large  an  area  being 
as"  4t  was  said  to6  ^all  to  have  received  attention,  or 
t6\hkY€  been  deemed  of  sufficient  importance  fo  statid' 
ii^lW^'way  of  a  cfaknge  thought  to  be  desirable. 

H3n  fHe  other  haniSj  on  the  part  of  Dr.  Jeblf,  on  whosii ' 
befialfth^' return -'was  made,  it  was  ui^ed  ihat  the 
piipote^f  the  reservation  was  to  preserve  all  vested 
righ^  icni  that  thel  right  of  eligibility  to  a  valuable 
p?ftfertee?nt  in  i^  members  of  a  limited  body  wad  sh 
a^teclable'  and  v^uable  right,  and  one  which  Parlia- 
m^ttf^  might  'Well  be  presumed  to  have  intended  to' 

^^Wf  ttam  "  Chapfer*'  used  in  the  Act  being  thus  o^icrf 
t^a^^tWdfioiid  construction,  and  its  meaning  appearing 
t4^4^db  'i6  doubt,  it  occurred  to  us  before  the  doscl 
of  fSi"  aygmneiit  {tnt,  ab  by  the  same  enactment  in  the 
di3^'of1:heCathed)ral  Church  df  Tt>rk  the  appointmc^^t 
otHhh  ^nbtrsremdentiary  was  directed  to  be  transferred* 
tef^htf 'Arch'&is^p  on  the  first  vacancy  in  tlie  Deaneiy 
withdiit  Vaf  ^ference  to  the  chapter,  if  the  fact  lihcftdd 

3  T  2 


[1870.]      he, M  ve ^hadroaww,,^ ,^^jji \ti.is^i  tbi^^  f^ppnfe^ 

Th«  QuKEji    ha.4  pr^y^quply  been  11}. ,Uie jpi^  ^b^tr^he^Jj^ 

i)ew  and '    the^  PiBp  an^  ^  Ph^ptpr  ^fj^ertfgrd,  hg^^  J)e^^  United  ii^, 

spliitiou.  of  ^he  .^api;^  of  tl^.L^gi^         ici  r?8jp^' 
of  the  Churcb  qtJfferefori  fi,^  ^tsrio^g  .jj^t,  it  iij»s.,%j 
vested  right  of  p^tfpfl^ig^^  aJi9]5^;!r^ii9]t  tjip  J^^ 
ip^t^pded  ^J5»p^ei;y^,^.m.^^^  ifp^t<«a.#c 

K^^J»tJ?,iB,Jeaii^fid.g^u^a^  !?yJTVD^,;^^:ffffiM 
l)^eaftjvalt*ti€td^,reQU/5^  ;^^to^^9qqr.tw  ,and.  infonip  51^, 
as.  t^Q^^e^^tjitp  pi;,t)iii^  ^j^liing,.ia,^the,^^fi4^ 
Clfurch  qf  Jpt^rA, ,»t  ^Jf^ .tuifp. f^,  f^Q, jpwjfj^.c^^the  A^ 
We  have  sipce  beeu  furnislf  1^4 . wit^  ,a  JfurfJbue^  iitiitpii^ 
from  theleariiedai:bitr^t9r^^oi)[^^,^lu^h  ^t  fipj^arajih^fc, 
froa^,  the.p^U^g,  of  a,  .catti^ral  s^tutq  (^  Uie{8j^  f^, 
G.  3».  the  aigpointi^f^ent^  of . tbe. re^idc^tjiary  ewo^|k:w^. 
e^chj^y^ly  isi^^t  I^efip^jB^d.that  hi^  choice  ifttliqut^^ 
to  the  jipnrreside^tjiavy  caopn/^T  It^^  p^in  ^^tfxjbit 
ikfit  all  l^at  the  liegislatu^e  int^edj  in  ppstpo^ii^rthc^ 

* 

operation  of  stat*  .3  ft  4  Vict.^  c.  \13.  Xo  the, next 
v^acancy  in.th^.Deanerj;^  was... tq  preserve., the  exUtLpg 
rjgbt  Qf  patronage  without  any  reg^r^  to,  the  xig)its  of. 
the, body  out  .of  .whiich  fl^  selection  was  to  be  made.. 
We  cannot  suppose  that  there  can  have  been  aqy^nt^. 
tion  to  mak^  a  ^stinetion  in  this,  re^^ieot  between.,^ 
capitular,  body  of  Hertford  anjd  that.oC  YarkfSJiA  yntii 
this  indication  of  the  ii^tention  of  the  I^iegislature  before . 
us  we  are  of  opinion  that,  on  th^  dcfitli  of  t)ii^.  last  dt. 
the  canons  residentiary  living  at  the  time  of  the  Act 
passing  the  enactment  in  sect  25  took  effect,  and  the 
canonries    passed    into   the   direct    patronage  of  the 
Bishop. 
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-It  was  however  further  contended  that,  as  by  the      [1870.] 
teiins  of  the  statute  the  new  right  of  patronage  was  ~xhe  Qvien 
only  <o  te  exercised  on  a  vaChncy  occurring,  there  was      ..    ^'^ 
iii't&e  priesfent  instance  no  occasion  for  its  exercise,  there     Ob^pter  oP 

-r.f    M   '   .  ,  HeRBFOBD. 

being"  no  vacancy,  inasmuch  as  Dr.  Jebb,  having  been 
elli'dtied  to  the  office  of  praelector  before  the  Act  had 
(^tne  into  operation,  was  entitled  as  of  right  to  assume 
at  btice  the  office  of  residentiary  canon. 

^' We' should  not  have  been  sorry  to  give  effect  to  this 
OTihietilioii  had  it  bein  possible,  for  one  ciannotbut  feel 
l3ie  'IHaW'ship  fo  k  reverend  gentleman,  who,  having  filled 
iOT^'nlatiy  years  aii  office  which  has  always  hithertb 
b6en  as  of  right  the  stepping  stone  to  a  residentiary 
prebend,  would,  if  any  other  vacancy  save  that  cntoted 
by  the  death  of  Canon  //i«ift'7ig[/??r<i  had  occurred^  of 
cJMirse  have  succeeded  to  the  canonry^  in  beings  disap- 
j^iilitdd  in  his  'reasdliable  expectations.  But  w^  thinW 
tiig"ti6^tibh  thu!^  takieii'  by  the  defendants' cbunsel  is 
ttiitedable.  The  prselector'  was  not  a  residdntiary  canon 
Vjr  virtue  of  his  office,  and,  though  he  succeeded  to  the 
ckititiTy  as  of  rigtit,  still  it  was  only  on  a  vacancy 
ocfeimriiig  tliat  he  by  virtue  of  the  ciustom  stepped  into 
tii^'viioant'canoniy  aiid  i^as  entilied  to  bd  admitted 
an<i'iiistdlled.  '  It  is  iiti'possible  therefore  to  say  that 
tH^it  wis'  not  &  vacahcy  created  by  the  death  of  Canon 
Sfiintingford  within  the  meaning  of  the  statute. 

^  ^e  result  is  that  a  peremptory  mandamus  must  go 
t8  'ttie  D^n  and  Chapter  to  admit  Archdeacon  Ifaring 
tof^  tfie'  vacint  residentiary  prebeiid. 

•^"•^     •'■  '  Peranptory  mandamus. 


..r 


mi 

elf..  "  '• 


[exch.  dtii'^ti&trrP  vacation. 
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[Thursday  t 
June  23tq, 
1870.] 

Prerogative. 
Colony, 
Trespass  for 
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t;  Tha'Ptcnrii  biii/b^ilf  ^ik««idbiio,  poralit^ 


jcuse  trnprtsan-   $aumb]y  in  a  conqi^ered  or  cede^^  colony,  ana  still  mord  In  a 


rttpMMp 
moTd  In  aj^tui 
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matca.  o    Quare.  whether  Jamaica^  whidvvaf  onidnally  conqnered  &pi^4i 

Enforcement    ^^^WJ&;lli^W  t6*fo^3Sii^  omr^'g^/ 

of  martial  law.  3.  An  Act  of  the  local  legislature  lawfully  o^ftitnted,  whether  i 
Law  of  colony  a  setUed  or  in  a  conquered  colony,  assented  to  b/tUe  G^^^'  ^U\ 
withinde-  matters  within  its  competence  and  the  limits  of  its  juzisdietioB,  tk 

pendent  legis'     operation  and  force  of  Sovereign  legislation,  Uiough  subject  to  be  eoi 

d^^ity.  ,;W^d«m^#wi?gpfi«rn<ifv.^f.iie.'islirtl^-i*^^ 

iTOcemor  oj        which  the  eoyemor  and  others  acting  ondbr  his  autnbntr  iirm 


governor 

the  colony.       ::fbyftros  cf  arflii;ilhat'«iA|St 


actmg  ond^r  ms  authority 
«ftb«)kdtf4ulyi*s8fd  bgp^faiM 


/?f]^A/  of  action  latere  ofthe  island  and  received  the  rovai  assent,  by  which — after  redtu 

oQ^^'oo  rr-     ^'^'^^Mpf>rein^'todiinMinefa>t^Ai^)M'6a^i^  Olilelt^'a^dM 

28  ^  29  rict, 

r.63. 


tn  Enaland,      («M'teb^oh>%  ^H>clsm|tfi»li«f  •^laciiilkw^ 
10       '^'  ^'    ^^  governor,  with  the  aidvice  of  a  council  of  war ;  thai  tha  rebeUioa.bs 


t. 


'^of^ot^^^ii^^be  A^^^^ 

rebellion,  &c. — it  irt^  enacted  by  the  govenior,  Ibgjiauctrre'coaticirni 
'fi^inb\y  o£  tlie  ^islajid,' aniew ^ex..t)uM,{tha^4b^^ 
all  officers  and  other  persons  who  had  actea  under  his  authonQr  or  osi 
acted  boni  fide  for.  W  put^osvl  IN»4/ -tomjtliet  foo^^poe  o^vuntia 
law,  whether  the  acts  were  done  in  any  dutrlct  in  which  msrtii 
•  Hm  waa^  jjh)alsinM^)16r^«M}  Mre^lilterdbgr  indhauftiied^m^i^spfci^^.al 
acts,  matters  and  thinn  done  in  oppler  to.  put  an  end  to  the  rebellioa 
MatU'such  acliJ«»MthM%  mtUff  ki^W^Ki^  U#fiiVifad^»M'<^ 

suppreBVioii  or  tne  reDeincm,  and  wine  rewUnaf>ly''Mia  llr  ^gocW-lfttt 

,.  cpifa4^red  by  ^Iw,  defendant  to  ^p?9P«  |ml  tl^^ J^mpop^  of  P«2?5|" 

'end  fo  and  were  lootk  fide  done  m  order  to  put  an  em  to  Aflrnonm 

and  so  we^s  landed  in  th^indemiutp  Depiii^ieBi  >^vd  ve^J^Ki^tfi^  jhsi 

the  defendant  as  governor  was,  by  the  law  of  Janunca^  a  nnrnsnaff  pBt] 

t  totbemaldtigaf  the  Act   .Pemoxv^r.    Bfl^v     'V''    ^'^^       J- 

(1).  That,  so  far  as  it  related  to  civil  proceedings,  the  Ac^'of  Ia' 

d^mnHy  iMtf  lidt  ttipdgiomt  t6llie  dsl9nidi8b«niid»  ^ 

W^  3.  c.  12.,  and  therefore  was  not  made  void  by  stat  2^  &  2S 

(2).  I3tat,  tho^igh  retrospective  in  itf  c|^aracter  and  taking  a^j  1 
'    ij^of  actioh  tmceS^ed,  it  was  'm>t -nalKt^^-^^&Uinl} 
^  ,  wuust,  and  ^hereCor^  had  force  ^tb^it  the  limits  of  Jamaica^ 

(3) .  That  it  comd  hate  th^  extratettiidrial  €^e<!t  ot^iS^^  iMf  1 

rightof  action  ifL  an  iE^^uACouH.      .r.jl       .'^^f,^•.       .^ 
(4).  That  tho  governor  might  give  his  olficial  consent  to  the  Act 
though  he  vctB  individuallYiiiteroBted« 


y.oi  1/  i^xgay^  tVJWOnu-]: 


*  -Z  <  ^*n^- 


(5).  Qtufre,  whether  a  clause  in  it  which  empowered  the  governor  for        CXSTOlI 
the  time  being  to  decide  whether  any  particular  act  fell  within        r»   -  ; 
its  proTisions  was  ralid  in  this  country.  PBTLlTPS 

5.  An  act  committed  abroad,  if  valid  and  unquestionable  by  the  law 
of  the  place,  cannot  so  fiur  as  civil  liability  is  concerned,  be  drawn  in  Fyrb. 

question  elsewhere,  unless  by  force  of  some  distinct  exceptional  legis- 
^^^'^^^^{S^^^^  f  ^^^^-  other  thap.ao^  besi(^e9  .that  i^c^dent  to 


T^HE  Coaii:  4!^  Que^^'s.Senck  haying) given  judgment 
for  the  defendant  (see  9  B.  ^  S.  343,  where  the 
» 'jfefiditigs'  are  fiiUy  set  xmt\  the  plaintiff  brought  error. 
The  case  was  argued  February  2,  3,  4 :  before  Keuy 


TV 


•  ■     »  f. 


•  VA' 


«/■  Q^^m  <iJ^qrne  Patfue  with  hiin),  for  the  plaintiST. — 
t^nM;.  Coloilial  legislatures,  whether  created  by  Boval 
^^baafter  or  Act  of  Parliament,  iiaye  only  subordinate 
^iand  limited  powers,  and  the  passing  of  w  Act  of  indeEi-  >  ;  v  ^  ' 
.bittijbj.the  Hw89  iQfr A^^emiBljr  in  /^»;<7tca  waa  ultra 
a^wei  '!Cot9nlal'4ppi^ur^?  taW  )j0  i^t  to  e^  l|iws,       '^   ^V 


^.jfX^pt  ;witE  th^-a^  of  the  Crown  given  *  by  charter, 
l^^fiomthifiMbiY.'6r6tharw!6^:  jEtnd  if  they  exceed  the  limits 
^^'df  the  authmly  prescribed  by  the  Grown  their  icts^n^ 
lijsvbid;  &0rj^  CMfuNi.  fiM  ihe.Conititutum.  fff  ihe.  VHiied 
a  jS&i/i»^  ¥qL  l>:  pp«  IQ9^179p  :  The  -  ch^t^^  :Qir,  copanas- 

,-T-Th9  charter  should  hsve^been  but  onthe  reccH'd, 
"^  but  the  defendant  will  waive  the  objection.]  The  com- 
missions  and  instructions  given  to  succeaiive  G^ovemors 
, ,  iJt  Jamaica  are  recited  in  the  opinion  6t  Sir  PHilip  Tarke, 
alt^wartls  Lord  HardtpicJrf,  Attorney  Gei^eral,  and 
JSir  Clement  Wearg,  Solicitor  Gteneral,  in  1724,  on 
the  questions  submitted   to  them  by  the  lords  com- 


^mm 


[exch;  chi()Tbimitii^«5k:ation. 

^Baiimera  tif  irade  ttidv^ntiitiom'vas  to^lhfi  Jam  it 
Smob  in  idie  jdaiid  oi^Jamaka  and.ftte'Ayindfinee  «^ti 
ib«^:<I^omi.:bf]G!reaAi9ri£d8di*rr  Opinibm  of  JEibi- 

.^12^  iietryeyar^ ;.VKd4  J,  ftp.  SM2  306rt£l&V  93ie  filBtiXHBr 
iBii^Biom^oted  the^filkiF«&rliaf^;1660/empoiMnd^tk 
gmreKDoritb .cb  and  ^eieimtei'ftll^tfaxngK'B^peitsiiiiiig^ 
jl^  office^jgosrenibtt  jdci)  acc6ardiiig  td  raiab^xnvBra  ai 
iMej^^giyeoJum  bph^iframnttaH^  kistrvctiDiiii uB 
fiecmdiogptp  audi  good'And  nasoaabie  .ototoms  and  coiD- 
ttitntians.alB  MEnaesefsiaed  aiid  aetded'ip  Ua  Maj^tQr^i 
oihGT  iplanimiaoilii^;  pmavidedi^^tliidy  ;mrer>:iaBl'  repugaaat 
tdntiiQ.Jbwsidf  fii^ilt^fidLii 'By^Qiiflil^  aai 

iiiatipecfcioqs  in: .Ififil^  power?  waa  given  toL  tUe  gorenor 
lo^5Sall:ia8ienibliea*togeth«Ri  tol^inake  laga^;^  pruriJad 
thdt  thc^  Jbe  "Hot  /TefnigAanti  to.;  any.  of  our  ila«a.:bf 
Mt^gktndi[l:  And'by.evjoonimisaioB  m  1668  powior  aoa 
^ten!' to  iha  goremof  to- tall>  anojAiaqembfy  ?of '£nB^ 
^fiddeas  ^nd  plaaate^^  aiid  iwith  tlMir  eofiaent  to  ^  aoakife 
)i|.wiy  vhich.^eie  tabcyias  vtkr  ^  nnglitlieyMitaJ^  ta 
the  latps  of  Enghmd^  an(i  '^B^ord^netiio  eztendt  tK>  t^ 
taking  away  aig1ita'<il  iirediold  prJoaa  of .  iiieniber^  aad 
vera  to  be  inHforcfe  fiir  tlie  spatie  of  two  yeaij^andjai 
longepy  uiiJess-eaDfirnied^by  the  King^*  Butliowpver larga 
tfaelegialattfepowam'graAtod  iii  angreotnmiaaionordiaiter 
mny  be  the  Otowtt'caninoty  even  by  expreaa  terms,  gvaat 
anthority  to  the  legisiatUTe  of  a  aettled  colony  ta  pas 
dm  Act  of  indemnity  depriving  tbeCUieen'-a  suhjeots  qf 
til  remedy  for  wrongs-  dene- to -them.  The  power  of 
ataying.an  aotiom'  without  eompenaation  ia  like  an  m- 
junction,  and  belongs  exclusively  to  the  British  Parlia- 
ment. In  CampbeU  v.  Hall  (a)  and  Rex  v.  Vaugfunilb) 
Jamaica  is  consid^ed  by  Lord.  il/iiiB^/^  aa  a  aettfed 
cdony,   the  old    inbabitants  having  left   the  idand; 

{a)  Courp.  201.  212.  (6)  4  Burr.  ^104.  2^00. 


./j  4  1 /XKSJFi  I  VICTORIA.]      -  1807 

thoti^  in*  Btaumonty  eppt.^  Barrett  aind  others,  respts.  {a\  [1S70.J 
Iiiapd#F«Ai&yi2aJe  speaks  of  it  as  a  eonqnered  colony,  Paii.ui«~^ 
{f^  C*  Ba  It  i»  matter  of  history  that  it  originrily  ^^^ 
aoQieadio  the  BtiHsh  Crovn  by  conquest  from  the 
^Spankada  in  1655  (&);}.  In  die  first  <M)mmis6ioin  to  a 
fbvBrnor  x>f  Jtanatta  the  island  was  «dled  a  Plantation ; 
«eo  aha>  atats.  12  Car.'jb.  e.  34^  28  ft  dStOm  2:  c.  26. 
BiEtif  it  iras  a  conquered  colonvy  Lord  Mannfiild;  in 
GampMl  v^^  Halite),  lays-  it  dowa  as  a  proposition^ 
ibuebin^  the  power  of  the  King  without  the  concni^ 
i«Bee>  of  Pariiament  to<  alter  the  old  and' introduce 
Iww  fauFS  ia  a  conquered  <tountry^  thkt  ^  he  can  make 
none  which  are  contrarjr  to  fundamental  prineiplet; 
kflne  eooetopliag  from  «the  laws  of  trade,  or  authority  of 
lPariiament>  or  [giving]  privileges  exclusive  of  his  other 
alibjectB«'^  Iri'  Chalmers  Opinions,  irdL  1^  pp.  853^4, 
Heeie  is  itn  opinion  of  the  Attorney  and  Solicitor 
£leiieral  in  1780^  YurkennA  Ttdbet^  tihat.the  Assembly 
«f  Catmeetieut  had>>  by  ;the  charter  of  that  cokAy^ 
fi^er  toi  make,  laws  aflEecting  property^  but  that,  as  a 
kMcessary  quadifieation^  if  any  laws  bad  been  there 
made  jrepugnant  to  the  laws  of  England  they  were 
a^bsolutely  ntall'^ud  ?oid»  And  accor^iig  to  the 
cpinion  of  the  Attorney  and  Solicitor  General  in 
lea^  Sir  Jo/m  Campbell  and  Sir  R.  M.  Rolfe^ 
cffi. .  the  '  illegality  of  an  ordinance  passed  by  the 
'governor  and  council  of  Lower  Canada,  directing 
Certain  persons  to  be  transported  to  Bermuda  and 
detained  tbere/ the  saactioii  of  the  Grown  would  not 


(b)  See  Blank^rd  v.  Gqfdy,  4  Mod.  215.  222. 
■'■^  H)  How:  St.  TV.  HS^Vz^SiCotvp.  504.  269.    The  arguments  are 
rd^flcttd  onlf  in  the  focmer  te^rt  ^  thb  judgments  in  both  repoH»  ars 
•ssentia^^  (he  9^e.  ,, 


:fie^  gi¥C^.  gpTlw  wnw?MrfrAeg*^ttorBfy  a^>l^f9j^(^ 

jui  Act  o£  xifHturalizAtion  fiDAblinajuxTsUeii'to  hn\A  ^^^A 
,'^,fpp  the,  king  f«fiw^  gni^^  lj9^;M;[^^tIv^t^,iia|]^ 
-;  litmnggrs,^}!;^!^  4pW>^-f  »*  i^:lV*l»Pol»^VJl^(^;(J^- 
V  CfAf«n>.- C|»»«X*)#f;'»*>*.vitl»'»tan4ii»g  thq^peinijoit  of,Hbe 

Act  of  naturalization  by  the  Assembly  of  New  Jertey, 
Chalmers  Opinioni,  voL  1^  pp.  343^4.  {JHellUh,  cobtriL — 
Stat  10  &  11  Victji^sm  8%  is*  a .  cjoeUratocy  Aet]    The 

(a)  Cowp.  211-212;  20  M<m,  Si,Tr.,  327.. 
ih)  7  Co,  I.  25b,         ,.  ,     ..  .:    '.     ,. 


'l^giiffiftM a8»eiA'&Ij>6f ^«^6y  b«ia^a bod^. Wlttdh  bWiio    i.  ^EiW.] 
'^ftrdiUKl  fda'dtiotis^  cuMitf^  '«0tbttit  fM^'  centaupt ;   KUUey,   e-yitiv^ 

^^f^,  "^BmiH^'d^  vikifri,  3f^t^  (£)  ;    2%Rtoii°  <nil<{ 

3i^»(iife^M4><!^'  (e^'  It'i^dtf'  beienbit  tlte  legudafire 
mmidAy  bt'Vkitokei  1^  pd^i^^  eotiiBtit  for '«<ii- 
fftgtt^t'a^ir:  M^  atitboritjr'df  y^^Adt  Of  tbch  Inpirikl 
a(B6|iiBa{iif(ei  >\^&^9"Vict.  t.  55.;  ihidf,  by'eect  85, 
^qftniaWrCTAa'  'tlfeilje^MWfr  faf  tflfr  colony  "  by  aAy  Afct 
^6r  '^iM  to'defifi«l%e  ^^<^,  $ibirAmifii6it/tiad ^>iit»^ 
^otdlfig'IMH/'efljify^,  iM  iike^iHsea'^  tBo^^c6tieiea''iltid 
^4A^^£f^;^iia^>bjp*~tb^  imefliben  ifaeitof  ^peaivi^f;" 
"Oer'Crhm.  <«6uKFiiot  •griftrt  to  it  orfcjnirfl' legisIWtite 
^|i64«r"t6  teaM  that  the  lairof  5^am  which'Atitboii&fed 
^•rife'  iiiftetioii''-Of  iorttwe'  upon  '■  a'^itut^'  sbould- cbii- 
ilSriiui-'W  i  itolony  cdtaqnered  tiam  Bpmn  ;Skx''v. 
^'ytHMt  (}f):-  In  1^3911  Gtoremor  Wall  iraa  tH«  at'«he 
^^^etf'^^'^  «B^'  mn>dei^  of  a  '8erg€ftit  utiAei'  IJia 
^eiMJmtin&^liff  ^»i>^;iu  4fri(R^i%-i7ftf;i/  diii^iiig-  him 
( yiii^Si^^'.-iad'iyea^  "fotand'  ga%ihu*  b^if^gM^C^). 
?f a/af6-;^'*9*dfeWwa  >tb-5)i7vm'yj  'hinmdn  [h^']  K  llat 
^^ 't&«>  ^Ifiit^^itf-iMJe'A  ^9^^A  Biit^'  M  the 
I'^ilMifitibli^^  inft!Ma«!biidC'^  li^fth^  'dib^  the'  GJ^wn 
i^fr^'k  eaioilft!!  l^gisbLtnrJ^-^wer  tO^'aii;'J^d£'bf 
"afieStiaei'jI'idid  'flfli  'A^'oF  in^n^it^h=«iiyo^a»  J65'  a 
'1^1  of'trttaitid^tl'  There  is'  no  'iiistaiice  of  ui'  Adt  of 
''irta&ider  ptnsed'  In '  any  Br^K  colony,  except '%y ''(tie 


\ 
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(a)  4  Jlfoo.  P.  a  C.  63.  (6)  1  Moo,  P.  C.  C.  59. 

•a  1   (<o  aerx.rj;; -R a »?  Zw r  i  Ac. 328. 

(e)  1  Jlf<H).  p.  C.  C,  N.  8.  487. 

if)  30  iHbtt^.  5/.  7K  22S.  956.  ' 

(ff)  28  ^otf.  St.  Tr.  51.  178.  (A)  Ji  fecA.  167. 


lOia  [EXChI  ««JQil)8ierjT*I^^ATI0N. 

«a»  held  that  ^tA<:tt4>f«tt«Ald^  tm  'ctAmksHidh  pi^ 

ThwCOfon^wai^ileeHbn^  th^)d!aSty'd!41effl?aeMii|^ 

eoart  of  the  UnMei^SmiimSS^iifiikhefini  A<!t'«fW 
oftbe  States  {s>w%l&  «k  pM^fUfioU^  t^Nihe  cbiisiltdtt^i^ 
Que  of  «hQi6  ptaliibfti^'is  t&iH;  'ilb  SlaieWi^inf 
ebc  post  ft«t»  law^'l  JSW  Cbh^,  M  J(n^<^j^')ia)^,'i 
4S&«,  loth  ^.  V  ia§d  1M"(%/<J^^.'  £iE($'(5/  '^hi^'qii^O^ 
of'th^  meutiit^'  '^r>ttl<>«t^'p^'lSi^^fa^  ^iU  "ayiitj^ 
[He  dted  the  jtrigUetef^tf  C%a'il^9'.';  pi^ -did;-^!)))-!!^ 

an iB8Unicb:1  -^  '•>^'  ^"  ^  ''■  '•'■■■•'-  ^■^''  ''t''-'-'"'  '^'^^J''^  v'"  ii'-^^^" 

to  The  €<»Mii«!'€k»v*ttoi*'A<}«,"  il  K'VU'^n^il  <i'^.^* 
«li$eh  «in>ctd'tliM-thtt'^ebibi'\)f « ij61biiy4rB(/^P!AiP' 
of  oppteafcing  >eii]r\^uA  «(A^  sfaaN  )>e''KBA'fe<^^'t 
tj>ied  ai  EngbnO.  l^Wm^J:  HHt  dediifatMa'^btf  Uif 
state  «1iat  tfie  acts  of  i)ie  aefbtbltixlt  ifinbdiit^  t(Fopp(# ' 
stoti.]  It  statei' arterteti  ttfiitaatdtsiitiS  itaf HjbiiiiditiL'^ 
[«*yC.  B.  Stat;  It  8k  12  W.  Bite  12:  ■ajppfieS' &(!($*•  ttt'' 
aMs  of  oppreaifoB  fltoOonting'tbMftrilialii^  i^e^  (^'.]"'^^ 
/Ehirdfy.  The  Act  «f  Mdemiiity,'if  Vali^'ln^'Ji^aii^j^' 
has  -BO  ettira-temtcffial  forcC;  Intel  (Mihii6f '  fi(i?  id  'iuitidtfP' 
iii  the  Qaeei/i  Beabh  in  £W^&iri<f. '  Thg' 'pU^httiif  Uti^it^ 

:  :         ■  •     .'.       •  -i     :■   ■.••■.;.  ••■■  ,••:';:•■    m.  '■■>''    .'i.:ir'!  ;on 

(«)  I  &JBL  138;  BShaitAia^S,9T.  B.'73Bi  kM  iit-D.^A  «4/ 

p.c.in. 

(A)  3  Ztotfa«  386;  S.  G.  Jkeitiom  iti  the  Bi^tnm  eoartajthe  Unittd 
Slatti,  hff  Curtis,  269.  -         -'.  "  ., 

(c)  See  Rejt  v.  Vm-ghan  and  Egrt,  «  ^.  ^-  &  3:». 


%  in  ffngk^  ^ni  the  J^g^latura  of  Va^(i6?a;  canaot     Evuxfiti 
p,^<)b)b(iji^ lO^^actb    her^.  . , Xa.the  <»#e^pf  a  contracli  made 
a^jrp^j  I^Qtii  |j^rl4e3  iw'e  .aiiJ|qppBe|J  l)yT^ouaeut  to  iimpcnr^ 

^]!^..te^>?W^^^^^'Wt^^^^U^    :R^jt  thM  Tule  isiiiat  appfit 
<^J^^,)lj9  j»rj;»^  ^d,  ^l^rieftire  ail  j^^tiopfimajr  be.^«)ughl 

^^;;^A^fiul)}ec^,pgaJ4^,a  iirUckia  .opt  a€itio^Ifi> 

^7rrf%.^^ rflf  Jthfti  pplqojT;;  v*Sca#,  v.-jCi^  S^moHr  («X' 
V%l,^Vf^7f,J.y  pp.  23^5>  .£/^i7fe«  J,  ij  IiiTtfep  <^Mie  ofe 
^^^«%  (^)  tho  Ji^dici^.  Couimitil^,  of  S^iif  joCpimak^ 

reason  why  aliens  should  not  sue  in  England  fox.pQffioBalj 
iij|u;rij^  doj|er|Jlj,e^  b/  o]tl?L^,»U€(ns  ^bro^; when  audi  in- 
JVfpj^  a^^  actjicm^ble  boih  by  the;  law  of  Ei^glqud  and  ateo- 
th%t|^ot  t^e^untry  wbei^^.^th^y.are^HiinHted^  and  the. 
iq^q^pipivyrbicbr  had  pi!evailed.toth6,co^tmr7(Bee  anUi^' 
p^,^42^,fl^j^s,Jo  b^  «:ronep^».'' ,  ^itfiirtta  B.,  J8ttt:il:  i*r 
C9mn^qn{  sqi;9^  that  if  .an  actt.done\in  iVop^.i^  legal  jti 
Cf^pt;  ,be  tr^i^d  as  iUegal  in  Mnglaud^i    KeUy.G^hi, 
S^];)pQ^  a^.xat^  nmdein  «/amau:<|  lisvjable  pnt.all  thO;^ 
ii^^^nt^3  ai^  enforced  hgr  distve^s^  and-,  the  •  rate  waft 
bad| £q^  sQcpp. r1;)eobxuc^  defect i^^I^ch , vj^as i mt^j^Qic^oi^? 
ui||li}J^^f:o  or.th^ee  years  after,  and  by  es^.poat?  faolo  tegjls- 
Ii^n,  ]tbq  technical  defeat  waa  oui ed,  an4:  it  wa^  deolfMre^ 
that  it  fil^>uld  .be, deemed  valid  for  .aU  pujpose^i  iWpol^ 
not  that  Act  be  valid,  though  it  took  away  an  action  ?] 
Tbii  Aot  pf  indemnity  declares  that  the  obligation  to 

:  (a)  1  i?.  #  C.  219;  affirm«d  in  Mror,  Id,  281. 

{b)  6  Moo.  P.  C.  a  N,  8,  262.  276. 


10#^  [EXCH.  0*I»eSiaJftY^^^MTION. 

ejdfllitlg^  atf>4fie  «^(4^wll^^(1iM  td^%«S  cdfoiMCCef/biif'- 

it  48  Mi^>'^fP^6r0'i^m  %ii^;^{^lkM^^ffi[d  nd^>  BSVi  flie ' ' 
is  botitidt  la  redogoi6l^<)r  6£ifo^(«  ai^<»»tifa6t8^w^idi'iustf^ 

citing  Blanchard^^:-^RUsiea>{S^J  WMJf  ^/'Oiff^ 

debKn^fi<6tti<))A^»ikl  6P  a  deM;  lAkk^iM^  in  £^itMf."' 
[  /TtAh^  ff.  :  D^bM  liit^^^  Aitfe  k#'IM'to  ptike of ' 

waivirfaioh  eMtends^onl^'tb  tbtegfe^'wHicBiflajTbehudlKald  - 


n 


s!i: 


.  t.' 


(ay  8  Martin  95.  97.  (&)  IS  Mosm.  1.  6. 


▼. 


*.l 


was  to  be  disregarded  as  repugnant  to  the  law  pfj^tions* . . 

^S^Xm^J^^MJ^' ..Ttt^sC^Jb^th^  tbe  Agt  oC;* 

-^'S^pit  i#^iqp©Jic^fialfo  tq^ac»ifta^tiw,|w 
m^jW^efs^^rjli  felft^^a^o^aa*  pugbt  be  preferred  : 
"^X^f^*^^^  •^'^  ^  il>  iS^oi^f    53i^  Act  of  iademr 
^^tecA^c^^jAri^/  agf^i^ffe;  ©OfiaiOP*  .riigbt   amd   Magnft. 

lA.(i?ff?^W  Jv  #*#!^«!:{Wi!f  FW^el4  tbat  an  A#  : 

trags^fw^  the^,fyf^9ld  ,9f  Qflp-r^^  ift  ; 

an!?M^eri^jJJ>IWit.^wi!p0p$rti^  ^.wiftout^a  jyialiby  juiy^ 

v^^/  vIili^(WjB.^  \  A.  p9Fer[.§»i«tftinctbe  pqlo$QrM. , 
paijaqnjipep)mf,ffl;ipKw*^  ?»>  .f^M^P©.  .qTl^W  WM(^  f 

tbgfg  5^9£h^i5(^  gW^*«r^J^l«w&ii^iittPpre39iog  II  , 
re^gfl.l  ^  Thft  ^t§r>pW^jcbrfQRg3  tticittftlt^.toibfti 
Inyj^ri^  fi^^^tu]^  an4:  ¥bto!b§  j^^tifif^  9^y.  P^ibigb 
grfti^n4% flf  fipp^M  B9li«r- ,: Ateftiith^Actrf wd»waijly ^^ 
beiijg^  ^  ^cgaJl^J^J,.f^e>p/a|^^^  .W^>.  a 

thg^5Lj)^fl^-S9*eptpc^inot,p^^  -    :   \  ^.  .;.. 

^^.biR.>*J?^vfl«g9JPS?^^f«.itt^  in,  AeCoiiit- 

coj^q^  9,Brqyi^wqP:8a6^tefa|Y)e##  fta^^ 
tio^jfil^^ll^  iftdgp^i^tjr  Af*,  >y  J^biqfe  p^faw.ar^ilMteqt- 
ni^igd," in  ^p$<^  pf  aU  act%  n»atterS|  and  things  doiieis> 
org{^,jt()i  pot  aiv^^d^Q.  jtb^^ wd  reb^Uicm  f  an4  aUi  aucb^ 
acts  so  done  are  hereby  made  and  declared  to  be  lawful. 

J         .        !«    -l«.       w  1  -.   . :       •         ^  ~   . 

(fl)  Reported  by  FinUuon,  p.  IQl.    t   •     ;  W  ^  -^'V  ^iwM  Car.  252. 
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1014  [excb.  ca  TfcaNiTT  i^a^ation. 

[iSTIh]      mud  are  conftnned/'    All  the  Atim  tsf  indite Jiity  of  ^e 
'   IHwk  Parliament,  except  3  0. 3.  e.  19.,  ^kich  witff  of  slight 
operation,  were  pMsed  ftabaeqneiitljr  to  1783,  and  before; 
that  year  hekmd  was  treated  as  «  ebnqiiered  oount^; 
Cnmr.  Ramsey {9).  [Wme$Ji,  Tlie <xnmdl  held  at  lof- 
wwire  m  the  time  of  ifnifjf  IL,  at  which  the  lieiws  otEvlgUtnil 
were  accepted  and  eflHabHsh^/waa  the  firat  a^semhly  in ' 
the  ntore  of  a  Parliament  held  itf  Trtlmdih)Y  St&'^ 
&6. 1.  c  5.,  ** far  the  belter  seeming'  thl^^dbM^ 
of  die  kingdom  ef  irv&mrf  npdn  th6  iCrbiM  of  (7]¥(tf 
Brkam,''  assarted  the  l^liifiv«  "powttiXOteat  BrScSH 
oret  Ireiand :  but  in  1789  f6at' ^tnte  wte  i^Jielded  b]^ 
Stat.  2A  G.9:  <u  68.,  and  fii'^efbllowYn^  year^  liu£^ 
2S  67.  8.  e.  28.  t.  1.  eni^Cted  ahd  dectared  the  ekcTttiaTe 
legisktive  right  of  the  Parliament  ot'lreUML  HAtf 
/mA  Parliament  then  ceased  to  be  tinbordhkat^'  aind' 
had  the  same  power  as  thef  Parliament -bf  Gteal  BfiuSif 
to  pass  Acts  of  4ndemirity.     {WiUes'S:    ThAt  igiai' 
difference  between  ActiB  passed  in' ' IhliM'  lMf(A^'i^ 
and  those  passed  between  thatyear  ahd  th6  tFhidti, 
except  that  the  Pairli&ibent  of  Great' Britain  coold  not 
interfere  with  the  latter.]  '  '  ' 

The  rephc^tibti  raises  thbobjedion' that  the  defbiiditif 
cimnot  plead  an  Act  of  iiid^nity  pas^  by  the  I^is-^ 
lature  of  Jamaka  t6  which  he  as  gdvernoi^  of  J'oiiifdrf^tf 
gate  his  consent  In  Da^r.  iSaiftitdffe\€)  it  ii  said  by* 
HAart  C.  J.,  •*  Eveii  an  Act  of  PMStttrient,  niafliB 
against  nathral  eqtiity/iksto^make  a  ttiahjod^'  id  his' 
o#n  ^a^/is  v()id  in  itself.'fbi' juta  nieitur^  stitit  initiiittii-'' 
bilitl,  and  th^  tfre  leges  l^ddi-'*  ^ple  felid  WfiSd  AMd.  (d); 
pc^/foftC.  J.] ■ "^"^  '■-""-  ■•■-  ■■■    ■•■ 


'  ■  •  1 


(a)  Vaughan  274, 292, 

(b)  See  note  (1)  by  Hargrafe,  Co,  Liit,  141  b. ;  4  Inst.  349-350. 
{c)^U<S,  85.  87.  (d)  1  Salk.  3S«. 


Pniual 


^f  '^te  3>Qv^r^igji .  ^  a  ipewefjy  -by:  e^tkm  agaiant  tttft J 
^%^^»P^  t^;  W9.Wi^  thou^  uo<;\agairv(»t  the  Sisreroigw,) 
%  %W  ^f^^Wg  dwie*  tp  bi«3r .  Bpt  it MMc^waary  ftw  tb^ . 
mfpift^»;^i;i<[^  q(  gcK^  gpyemraent  *i9^  tb^  safety  .<rf  :Jh»,- 
cc^apionw^ltb  tJ^a^^  b^j^w^  ^h^nl^.  1  be(  reswv^Jd  J^i^HfJ.t 

^9.i^R?>*  Mi/^wte  of  ;tJid,Prt?y'€biHictl',|igttecl  by  Mr*o 
/^jf^an^  bis  ^f^U^^kgju^s  iff;as  traosaiitted  to  the  Directom? 
of  i^e ,  Bapk  %4  <  JSnghnd.  roquiripg  tbem  j  to  fbrbear: 
io^ffng  ^i^y  castr^in  pajm^i^t  until  th«  a^Dw  o£/Parlia^; 
m^t  c^uld  ;be,  takea  oDk  th^  3ybjeot,;4iid  .P^nliametit,  hy\ 
8tjf^^8^^6?^.3A<?M45t  ^.  l,,j  j?^tifie(fc  the,  a«to;  don^  bjth^iC 
]^aiiK-,i^^\imuanpe:Of  the  iniA(^tfy  )and  iodc^nified  aUj> 

was  a  suspension  by  the  execnt^yeof  jtho^rostmCitioPi. 
^ftp^  ihf^  '^9;^ of  bank  Aot^  imposed^ upoa  the  Sank iof 
Ejgg^lmd, . jiii  JlS^by . at^,  7- A? A  Fic6  <v  %,  *nd  m «p¥ 
iu^ai^p^  tl^  l^^giaji^tiire  r^lifie4  the  yiojatlou  df  the  Mwx 
T^fP  PI^CPW  J)(r  drfect^pf  ji^wdj^nfinay  ,beof  conipawK 
tijji^y^malUpapprfcanqo^af  in  Lefferswn  Reg,  (p)/pl.3*.(8),v 
i||fere  thefique^iqnr   wjaa  .whether   the  Judge  of; ithci^ 
S)ic^a  fCourt  of  the  city  ,ot  London  had  jurisdictkm  to.. 
sUas.a  Judge  of  the  Oeqti^Cnminal  Cqurt^ifhieh  iK«ii.) 
decided  in  the  afSrmative ;  yet  if  the  decision  had  ^  beeo: 
different  the  Legislature  would  have  interfered  in  order 

ia)  Ante,  p.  404,  " 
TOL.  J>     .  3    U  -         »•  &  #• 


'1<U6  [exch.  jg^oTWV^'^  y^J^^'^o^' 

a|tei;..12p,m.  of  ,t^9  a?3F  fl^jfl^.  t^q^Prnfu  ww*.^ 
9^w^  commissiflift,^  It  is,  iiv^^ccprila^qe  ^^  ,^f  ^^^ 
^foi^titution. afid  }aiir^  t^  W:i^f^^'^  ?f  mb€ilJ[ioi^,  i^  ^P^]^ 
^  fjiscretwp.  iffkicb ,  i^\i^ .  eiii^t  ,.apiw^>^  .?J(,  jj^f^ 
^  Act  of  indewnitjr  fftr  tip%  doije  |?y,  tli^  go^nippr  wif)i 
^hi?  ^vice  ctf  bis  cQimciJi^  ^Iy> ,  ars ,  les^qimd^, ;  t^icoy 
^iild  be  in  t}ie  l%i4fttl^  9^  tih<e  c^lopj;.  ^  t^e^.4f 
t)^^  oafegu^d  ,tl^^t  the  Act  must  he.  appifpucd  bj^,ti^ 
Aneen  with  the  ^vice  of  her  ri^poBuUq  inii^M^I^ 
^o  tiiie  Imperial.  Fjarlian^ent  n^ay  ii^te^ere  a^  decto 
:^j(iat  the  Act  8halj[  ^Mve.ioo  op^tiofi  4a  J^Vffi^ndf,  a, 
,j  A^.to  the  objectjion^that  tliej5ha|^p  or.(^mpi|i|iQa 
(ipppc^  tl^?  Crown  w]^l^d^  qfeated.tl^e  Le^id^itwr^of/jf^n^ 
^4  no^^give  It  ,u^^B^ted  .power  of  pa§^,A^.^.  {Rjf 

)^m^^S^Sim^  fey  tbfl/^pt.»f  ^Cfp^.  tj^^ 
^ct  9^  ^^epjnity,  ,The  ,^cqp4^r^^riptiflfl,,JtjH^J>'j^ 
^tft.pw^^.m^ist  npt  be  pQptraiy.te^.tlpe^y.^CJEjpf^^ 
i^  too  yague.    If  it  ^19  xpea];Lt»  ^t  th^e  cplonii^i.lcgisJ^ 
ture  m^  i^ot.a^t^r  t^  compMwa,^w,tJi^ 
BP,w^  pS.legj^tioiv,,%  U^e^ooip^^^  9^T^!»Awirf 

^K^yails  i^  %^4?9loi^.ies.  itPfeoji^^^^^^  b^;|W 

jtlie  common  l»w  with  them.] ,  Ajgai^,  it  is  sai^  that  Mi|e| 
^ugt  ,not  ^e  o^ntra^ry.  ta,t^g  fi^^meptfli  laws  of  ^ijjf^ 

<^^oni^  -  IpgisJ^^^e,  q^y.  enact,  tk^  ,^e,l^wch  vS^J^f^ 
land  shall  not  have  any  peculiar  privileges  in  the  colony, 
or  that  the  Habeas  Corpus  Act  may  be  suspended. 
Stat.  28  &  29  ViU.  ^^JB3.,  whi^ch  is  retjPp^pectiye  as  well 
as  prospective^  is  a  statutpry  declaration  that  a  colonial 


feVntoi'^  W&icfi' the  Mi)erial  Legfelitiire^itt  "^k^S" 

M&eA  IQiey  Slie  riot:  reptigtrttat  to  thd  proVlsrotis  of  anf  i^tit  fj^ 
^f^H^l  Itfcpferial  liegislatare,  that  is,  have  licrf  been  et- 
|#fei8fy'foH)iaderi  ty  it.  And  there  is  no  differaic^  ii 
%filS¥SpteDt  IbetWeeti  settled  colanies  and  fhdse  conqnerfetf . 
^i!Sili§jippt}i  Carseh  andothersy  respts.  (a),  and  the  tkKAr 
t§B»^befoi%i^Ttidifcial  Cbmmittee  of  the  Prity  CouniiU, 
%ifjf"<yc{de'  that  i  Col6nikl  Assetiilfy  does  not  posaess, 
W  a'- legftT  incident,  the'poirer  to  comtnit  tot  con  tempt'; 
^Sj^dbnot'^edde tfaat-  if  the  Assembly  piteked  an  At^; 
^Mii'g:  itfelf  thtit  (io'wer,  tie  Aet-^bnia  bV  ttiid. 
JaiwfliWbeftt^  k  settJefl  cblitiy  thfe  Crown  hai^thrf^poit'^et 
^(fif <ii%iftitig  i  localliegftlative  Assembly,  with-  anthb^ty, 
%tf86l4hikte'  ind^fei  to  tiat  of  l^ariiatnent^biit  snpn^^^ 
^thin  ^iSe  Iknifs  6f  tfce  cdlony,  for  the  govemmeiit  of  lis 
1iMfeltlMit&"r  JfW%  kppt,  Carson  dnd  others;  ri^B^J]^. 
fftm^  r'HR  ingUs,  aptJt,  D^  ^'nariandothiifi, 
l^tsr(^if;it  wks  decide^T'that  an  ordinance  made'% 
rae  Qbveriibr  of  M -ZtttVa,  in  pursuance  of  fen  order^ 
^tn^eA^  though  tnore  extensive  than  cohteilnplated' Ify 
fkA^^dkty'^ts adi  void  fof  the  exces^,  because  it  bad 
%t?fiift4filteMi^'difepp^  CAg^^ 

^^Utet^r^  d6ii6)^'act  by  deputation  from  the  Sbve^ 
relgn^  the' '  Sovereigh  could  not  prohibit  the'colonj^ 
^^rarryiiig^  on  irade,  though  the  colonial  legi^aturi^ 
Mgbt  hiiidt  a  law  re()|uiring  piersons  to  obtain  a  licenc^ 
1M  that  ^Mpoie.]  Can/pbeU  v.  ffiiJi  {i)  is  in  fdvbdir 
^^he'idefendant,  inasu^ch  as,  theCi^bwnhftving  created 
s^'lc^ida£ure  fbr""  t?r^£fa  which  is  a  conquered  colbhy^, 

/*  (tf)'  i  ilfoo.  ^.  C.  a  425. 
' •  ^  •' (<^  (htcp.  20i  269;  20  iftw.  5if.  TV.  239.  323. 

'.}.rv  :  .  .  ..  Z  V  2 


1018  [Exca  xa^.>TBiiriTB;«akrATiON. 

[1S70.]  hard  MmmfiM  held  tbatilheiOrowadbad  jDOt  ithe  jaUBiio 
yi»M^»r^  make  lieir  lam Ibr  it  eontmry -to  fimdamotxtal  pricet^ 
fjj^^  viAout  the  leeBCiorrsncQic^'  PanGioBent.'  ^^h(i/opiaioi|B 
collected  in  Chalmers  Opmions  of  Emincwi^Lmeymii^vtii 
F{nvyik(kises-andOpimoinmt:CoaJaiiiHiiG^ 
adfeneio  theflefendnit.1  .The 'banishaneiii i^i^ the  iSota- 
iKvn  pnsonesi  ^to^  £er]ifo^byttiie\G«)ivetfcdQr.>Kid  C^ 
of  XoKTer  Caimrfa  VB8  delArly'iUegdLT  iln/I  iJEim^  ^imaii. 

aiid i^M0/l^ t.,Pe«Jk(^)'jareciled  as^defioisg  9&.ex  poit 

ftcto  law  to^meaii:  ''eteiylaiiKtb^t  ttiade  aa^ct  dpae 

he&irethli  pvAsiiig  ^f  the;liiWj()and;.ifbicife  nvQs  inoDcent 

when  dooe^icnnimal  y.iyv  irhiehtc^^ffiTSted  <9iimiBet>aiid 

made  it  gceater  fthaxiritiwi^  wheni^mmifcledj  lor.whidi 

ehtf^d  the  phiniilijaieiiW  andtiii/}i«£6d  «giie^^.Iimii»b- 

.meot  than  lithe  Javiaanexied  to  tb^^l^tne  iipbeir:imil- 

rWtted;  or.ivhich  alleifed.the  legal  r\aim^  ofi^fFem^  tftiid 

reeeived  lessor  differeofritestitiKQny.  tbaii)the.law>DQ)uuled 

at  the  time  of.  the  /oottyniei^n  ^  oi  fthe*  i^nci^  in  <iNnttt 

to  convict  theroffendeiv/^'    But.lhfit.doeiS'^otivexHadi  to 

civil 'proceedinga^  and  tioierefore  .doea: mot;  peobil^it.tltp 

passing  of  an-Actof  indemmXy.lvt FoUioii^y.^iOffden  (e), 

affirmed  in  the  King's  Bench  (^dY^nd  ia  Dobi.  Pi^oc.^^), 

the  Acta  of  confiscation  were  parsed  ^by^^e  l^irtator^ 

of  -a  colony  in  rebelUoo^  and  the  first  two -deinuons  prdf- 

oeeded  on  the  principle  ^  that  the  peoal.  lawa  of  one 

country  cannot  be  tak^i  notice,  of  or  affect  the 'laws,  and 

righta  of  citizens  ol  another.    liVMle$  J*  :  That  case  is 

not  60  strong  ts  Kffnnaird  y.  lMUi\{f),  where- it  iM» 

held  that  an  Act  of  attainder  here  did  not  affect  the 

(a)  3  Dallas  386 ;  8.  C.  Decisions  in  the  Supreme  Ccurt  qftke  United 
States,  hy  Curtis,  269.  .  (^)  6  Cranek  87.  ya 

(c)  1  H,  BL  123.  (d)  3  T,  R.  T26.         ^  . 

(f)  4  Bro.  P.  C.  111.  {f)ff,fR.  521. 


i^lidity  of  a  tnarriage  contracted  iw  a  fereign  sdverei^      [IWO]] 
atatev]  •  In  the  lattter  case  it  ttm  AoahtedhyWiBesJi,     rp^i^i^^ 
^  547^  whether  attainder waa  animpediment  to  marriage        ^^ 
tiatlris  coontryw  ^  ;         .;> 

^f-  Ib'  the  aEbdence  of  direct  authority  on  the  question  the 
nnmlerotos  Acts  of  indemnity  passed  in  England,  hrekand 
and  the  United  Kingdom  are  important  evidence  in  favour 
of  the  ralfdity  6f  this  Act«  [He  referred  to  the  EngUHi 
(statuieds  cited  in  hi^  aiiguinent  iil  the  CtoUrt  beloir  (9  ^. 
i^'^./d5S),  especially  5*  Rich.  2.  st.  K  c.  6.»  atid  ^ddsd 
^H.  7;  c.  6.,  a  iV.  tr  M:  sesf.  2.  c.  ».]     Stat.  89  &  40 
^0r3L<)9.  76.  itidetnilifled  govertiofs  in  the  H^eBt  Indiii 
Isiandu  wbohad  permitted  the*  importation  and  erptv- 
tutibn  of  goods 'in  foreign  bottoms  in  iriohUioii  of  4lie 
singulations  in  the'  Natigation  Adt  passed  fay  the  Imperial 
'ParKament.     [Martin  B.  >  In  •  every  •  session  of  Parlia- 
^'tnent >  an  '  Adt  used  to  be  passed  lo  inde^iinify  persoM 
(who  had  omitted  to  qualify  themselte^  for  offices ^w);;] 
^ere  have  been  tbany  colonial  Acts  of  indemnity  (*) 
'coiltahiing  clauses  whidi  ^  protected^  and  indemnified  tfa3 
^v^moif  as  weU  as  other  persons^  but  there  is  no  instance 
'Cf'  tbe-I>mpdrial  ParKamQnt>  sanctioning  or  confirming 
the   crfbn*^'  Act.:     Stat  17  &  18   Viot.   c.  37-   *aB 
f«El6Mi  Xo  69tablish  the  validity  of  proceedings  in  tbe 
Viee   Admitalty    e6*rt"  in    Mauritius^    which    is  ^^a 
^towa  cdikiy  having  bo  Legislative  Assembly,  anid ^^ 
iittddmnify'i  the  Chief  Justice  who,  without  sufficieitt 
'^irthorilvi  icted  as  Judge  in  that  Court.  -  The  irM^Jn- 
^demuity  Act,  89  (3.  3.  c.  3v,  contained  the  vftry  words 

(a)  The  last  annual  Act  of  indemnity  was  stat.  30  &  31  Vict.  c.  88., 
there  being  no  necessity  for  such  an  Act  since  The  Promissory  Oaths 
Act,  1868^  51  &  32  Vict.  c.  72. 

{hi)  MeUish  produced  certified  copies  of  these  Acts  from  the  Colonial 
OflBce. 


[etch  ca.-'nmrrt xtga/iTias. 


AnooriiDfc'iir 


Ad  aliD  lA^iTfiir 


done  i»:  aU  witbui  tbftt  Act  It  is  Doi;  neo^s^^y  to 
go  into  the  qoestioii  icfe^ried  to  bj  Abdttvra  J«  in  Ui 
dars^e'to  the  grand  jmj  in  Bty.  r.  Eyre  (6). 

The  third  and  fourth  qnesticKis  are  mixed  i|p  tqg^h^' 
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i^. 


Il%  Mi#  tibair  the  Adt  of  indetnnity  does  not  indemnify  •      [1876J|; 
the-defbn'daiit  against  an  action  in  England^  and  that     PsiuiBii 
ttepli^tiff  bad  a  tested  right  to  bring  an  action  hevtf        ev^ekS 
T^htbh'Od^  n^t  be  tiJ^en  away.  oBot  die  answer  i&^enj 
i6^iaie>|«rilgiMiit<^  the  Oourt  bdoiip;  Viiefe  JZ^  VL  £««|H^ 
2^^ff]Fli^  j9«iSr0^tri\&9^  (&)  dre^t^eitedtb)a8i^wia2^ 
tl|liflP4ffl^  acfcatiftbori^ed  bytfae  iaw  ofrtlie.coiintiy  in^' 
iffticii^^jit^^tdces  j^aee  caimcdp  be  idle  sabject  x)f  a: legal] 
lM6e(jdid|f  h^r^^'dndit  is  laid,  down  that  the  aamr;pEi»r 
cfi)^e^4d'^^ei^lldlj'apt>licable  tomn  act  originaUy  wrbn^iih: 
btl  legdhied' by  *a  ex  post  fedto  law/^  (9  Bl  Ip^  J3i  d68K 
Thir  caae*«f^3%^  ffalUf  (e)  shewa/  ihait' in  sunder  tor 
miilittain^  an  bastion  'of  tort  in  thisr^duntry  Ayr  an^^teS 
di^nk^n'^a  tbreign;: country  the  adr : most  boi^neitbr 
i^cli  a4  action  would  lie  both  in.tfaia  add  the  foi^g{i,{ 
obuntry;   [He: also  cited  Ouln'jrfitfy.  linntf(^^^     [^iff^ 
Jir  IxL  iiuffkes\f*  ComeUta  {e)  it  was  decided  that  ih^c 
s^tence  of  the  Admiralty  Court  in  i^roncff  decreeing: 
a^ship  to  be  lawful  prise  was  a  judgment  in  rem  and. 
obiiclttsire^  and  the  Court  refused  to  enter  into  the 
question  whether  the  sentence  was  erroneous  becausd: 
itwaa  an  act  of  state.]  ^^  Again,  on  action  will  not  ]m& 
Il[ere  which  brings  into  question  the  acta  of  a  foreign { 
stiite^  cEn^lBQS,  in  the  early  part  of  i\e  civil  war  in  iixoi 
United  States'tff  ffarth'.Amei^a^  President  J^ricoii  sua* 
pended  th^  writi  of;  habeas  eorpus,  and  miny  fHsraons^ 
incluitt^g  \S>^»<M  sobjedar  were  imprisoned  by  militaiy 
(A«lftrs^  whiehr  the.€buvttf  of  tlie  UmtetFi^tei  held  t&  be 

(d)  8  C.J?.  ^:^J;  5fven»4i%Ejwh(9qifwQli^ 
judgment  of  reversal  was  affirmed  in  the  House  of  I/oids,  .39  L,  J.  C.  P. 
350;  i.  1^.4  i9r.r.C^.  414.  ^^  ^^ 

(«)  5;-5A<?tt;,. 232^.2 -S?»f^*.^Pc69P,  6th  ed.,  .       .,     .. 


;W?^2 


.[^70.] 
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[EXCa  P4fr<  )TB|»lTji^:^ACAT10N, 

illegal  (a);  but  au  aqtion  for  &)se  imprisoximeDt  woild 
not  have  lain  bere  if  thiei^AmmcaMSefiretaryQfSMt 
had  come  to  £R^/a7i(/.<  Xb,  ]1866,  on- aca>aiit  of  tbe 
Fenian  conspiracy^  the  H^b^s  ([Corpus  Act  was  vispeoded 
m  Ireland  by  Btat,  29^  &  30  yicLc.  !•,  and  Amerionm 
citizens  were  imprisoned*      [JT^^^jCLB. .    Ititimpoft- 

•(<i)  The  repdiiMM  are  ineMyted '  ^  Jlr.  Be*(;amin  fbr  tlie  rdloviDg 
i^iformatioQ on  jtJ^is .fubj'det.  .    '  .t    .    .  '  -•   •      ?      * 

"  In  the  early  part  of  th^  war  between  tk«  ^ortii  and  joi^h,  tka 
President  of  the  United  States  deemed  himself  authorised,  witho|it  th# 
Ihmieiit  of  Congress,  to  declare  martial  law  and  suspend  the  writ  of 
habeafl  corpus.  ^So  eoAy  aa  the  lOtk  Af«^  186I«  he  isided  a  ptnehna^ 
tion  to  this  effect,  so  &r  as  regarded  the  islapda  of:  K^  West,  the  T«r* 
iitgas  and  Santa  Rosa.  And  at  a  later  period,  on  the  14th  October,  1862, 
he  proclaimed  that  all  rebels  and  their  accomplices  withiu  the  Hmits  of 
the  United  States  (not  the  States  in  rebellion  only),  and  all  persons  who 
discouraged  enlistments,  resisted  military  eonscr^tion,  or  were  giilty 
of  disloyal  conduct  by  giving  aid  and  comfort  to  the  rebels,  should  be 
subject  to  trial  by  couM  mase^alor  mllitaty  dommittioiis,  and  he  suspended 
the  writ  of  habeas  eorpns  as  to  all  pe|«9«f  4crested 'a&d  ccafiBed  ii 
military  prisons  by  axiy  military  anthoritiy.  i 

"  Many  persons  were  arrested  during  the  years  1861  and  18G2,  and  the 
Chief  Justice  of  the  Supreme  Court  of  the  United  States,  having  issved 
his  writ  of  habeas  corpus  for  the  purpose  of  inq[uiring  into  the  validity 
of  the  arrest  andim^risonment  of  a  man  named  Merryman,  in  Maryland^ 
not  a  State  in  rebellion,  under  the  orders. of  a  military  officer  in  Pern*' 
sylvania,  another  Northern  State  (see  Ex  jpari^  Merryman,  The  United 
States  Law  Reporter,  June  1861,  p.  89"),  found  his  authority  disregarded 
and  treated  with  contempt,  and  was  unable  to  enforce  it.  There  is  tQ 
abridged  account  of  this  case  in  Lawrence*s  Wkeaton  Elements  of  Intet" 
national  Law,  2nd  annotated  ed.,  pp.  518-9,  note.  Many  Americans  and 
aliens,  including  British  subjects,  were  confined  by  military  orders  at  that 
period,  and  the  matter,  though  warmly  debated  in  Congjreas,  remained 
in  abeyance  till  the  3rd  March,  1863,  when  an  Act  of  Congress  was 
passed  authorisiug  the  President  to  suspend  the  writ  of  habeas  coipua; 
and  the  4th  soction  of  that  Act  contained  the  extraordinary  provisioa 
'  That  any  order  of  the  President,  or  under  his  authority,  made  at  aoj 
tiTne  during  the  existence  of  the  present  rebellion,  shall  be  a  defence  in 
all  Courts  to  any  action  or  prosecution,  civil  or  criminal,  pending,  or  to 
bo  commenced,  for  any  search,  seizure,  arrest,  or  imprisonment,  made, 
flone,  or  comini'ttefl,  or  acts  omitted  to  Ix*  done,  under  and  bv  virtue  of 


*  * 

'«li(W  tb'dbtltefad  that  the  acts  of  a'  foreign  state  may  be      [18'76;] 
^^ii^idnecl'moiir  Cotirls.     ffiUesJ.    TRie  mrfxirn  Quod      Phillips 
-Iferi  iiori  d^beft  factum  valet  applies  most  strongly  to  such        Etbb. 
¥rt^'.]^   Farther,    this    is    not    a   question    concerning  ^ 

edrtSt^^  g^ritfura.  The  croWn  has  poW6r  to  create  a  colo- 
lifd  Tegislalurcf,  and  they  are  the  proper  body  to  make 
laws  for  that  portion  of  the  Queen's  dominions;  and 
the  Courts  here  must  take  notice  of  the  prerogative  of 
the  crown  and  of  the  power  of  the  colonial  legislature. 
Jn  ffolffy.  Oxholm  (a)  the  debt  was  due  to  a  British 
aubject.  [fFilies  J.  The  government  of  Denmark  had 
no  more  authority  over  the  debt  than  the  government  of 
jftuy  other  country.] 

^  Quain,  in  reply. — All  colonial  Acts  of  indemnity  not 
expressly  or  impliedly  sanctioned  by  Act  of  Parliament 
are  void.  [He  referred  to  stats.  15  &  16  Fict  c.  72. 
s.  19.,  24  &  25  VicL  c.  67.,  30  &  31  Vict  c.  3.  *.  91.] 
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micb  order,  or  under  color  of  any  law  of  Congress,  aAd  such  defence, 
may  be  made  by  special  plea,  or  under  the  general  issue ;'  United  States 
Statutes  at  Larger  vol.  12,  p.  755.  This  law  cut  off  all  redress  for  out- 
fi^  committed  on  person  or  property  by  military  officers.  The  whole 
subject  of  martial  law  and  of  the  construction  of  this  Act  came  before 
tfife  Supreme  Court  of  the  United  States  in  1865,  and  judgment  wae 
^ven  in  the  December  Term,  1866,  Ex  parte  Milligan,  4  Wallace  Eep,  3, 
Tthere  the  arguments  on  both  sides,  and  the  principles  and  the  opinions  of 
the  Judges  are  set  out  at  full  length.  That  was  a  case  in  which  a  military, 
commission  had  sentenced  a  man  to  death  in  one  of  the  Northern  States, 
alfd  the  application  for  a  habeas  corpus  was  successful,  and  the  man's 
life  was  saved.  It  was  by  such  a  commission  that  Mrs.  Surratt  was 
sentenced  and  executed  at  Washington  after  the  war  was  ended. for 
pit^umied  complicity  in  the  plot  against  Lincoln's  life,  though  it  is 
now  generally  conceded  that  she  was  entirely  innocent.'* 

''The  argument  of  D.  D.  Field  for  the  petitioners  in  fix  parte  MiUigan 
and  others  is  reported,  with  an  Appendix,  by  D.  F,  Murphy,  New  YorA\ 
1^. 
(o)  6  *V.  4-  S.  92. 
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[XSSSl]      IMartin-Bii    U^  piu^  doefrian^  IkH;  mhi^k  ki  L^(l^«^  ig 
RBttMwT    ^^®  legielfttufe  of  the  coui^lr;  iawliMbk  b€^«tfeside^.il09l4 

OMitraM'tin  aJBdne  raoe  m  Pari:i^rwbichL>MaU  hf^mb^ 
tolforcedin  JPra«n^:ooTl]4;itiQot :H^  \mniflM^€si!^9^ 
Jiate iwfordistiatdSx&riO  FM61ca^.I0&^AJ££?<a>o^i8sbB 
99iafiiBOfttiiM!t»itiB''tf  V3  ibmiQf9l^t«iiim»tioni£&llf 

iieId^iUbii«<iwiiigfir  iniil^^  aponc  ithi3:.|ilacdriof  ;;OpmB 
at}:tlibrg07erniDeQl^  aidesat  Cio&atf^rireiremiitiiilegdjni 
ifoett&>r  :Wi3b:  J.    An  At4.iofr|j»;eofeeniar'eeoQeBlfirf 

I  v^rQoMk^viozmftke  iiho;  Act)rlstco8p^tifK^  jiaVlfid 

itgdammnd  otfMcTf,  ^^^ipfb^jiSp^imn9flb(phfkdmM  dani 

MmM^^ThaehooTie(f4o$t}and  <t(Adr«^lnaptcU(x^«  Umi  inftkl 
deoidendi  ifw  tliat>the  wtioit  ni||itib  *  te;  gorremedL  by ^tiie 
bw  prevailing-  4q/ iinittt,  and jlhereforaolhe  iCbaci^  hoAa 

ibe  Bamfi  judgiateixiaff i£jt}sqr«ere>dlltiiig^.alr^^ 
8ttt;r  6.&>7  Vidi^  c.iBSi  «4>I;r/waff«]ia8i^fto  xenMne  dcmibto 
irJbo'tiieyalij^itif  ofrftiTH^iniadcil^ia^        liegbbdnist 
for.theiadmteiosi  o£.  AbQfentaidkt>o6qpaiKiB8  viIid  Ibji  Ibt 
law:  of -.fa^'iilidi'iceferiintapabler^A^^  eRrideiic^^w 

,..,?lia|pdgine>3kt ^  th^ Cpffl^j Wi?^w  by    ^.^ 

WiLLES  J.     liiis  is  an  action  complaining  of  faU^ 

(a)  S«e  Johuton  r.  Lansley,  12  C,  J?.  468. 


.H0JlA3BS&IVliriflT0lHa.]H0:XJj  WAS 

li^'tPh^  ^li^  $ta&8  ir  effect  ?  ifa«t  the  ddfexidatft  w^  ^^ 
go^rdofi '  6f  ^  the'  iBknd  f  ihal  4i  rdtellioa  brbke ' ool 
ib6%yo}a^ybhiiihi^  'gdvefttor  and  others  icting  under 
Hi^Viiiilhoxftif 'aMeiited  by  foreo  bf^am^f^thiAiaiicisd; 
t^kstWtfii^twdtf^dttfyfM)^^  by  the^^egidiytuve  <^f/4lifi 
iitotfdpat^ii^cest^dt  Jtbe^fi^do«fssfe^  w>faifcli-4ft& 
m»t}Qg'the»?elofBllioti  anAa  proclaiiiati(mmf''inaa&LliIa# 
mthip^&Ftainolooal  -.iimitd  by  tba  governor^  f  itkthe 
Id^keof  ^  counoil'  of  war,  And  tfafiitithe  rebdlioA^  hadb^eh 
vtppoas^  dkA  iitnnliDtot  igkhmt'mon^b^  of'lifetherlDbJr 
Imvtod^  otbat  ^iht  :)ihiUt3i7;i^4iavatoori^4tvil;; abtHentflpal 
foq^ViJCbcprdiDg; -in  •  the^  £ftw^iidf  ^  iiTdinary '.  ptece,*  i» 
raspoailBlei'm  piVson'^  «ir  |)UMe  for  fuJta^dcme  ia  good 
AMi  Vier^>tfae<<'^urpo8e  of'^redtofti^  public  ^peaoe  v^ 
^a^flg^-the  rdwUioi^'  and  thkt  ^  persons  whD  is  gooA 
fiiildi  Mid  lcg^i!t^80lve  hU'  toted^fiyr  ^id  cntthkg  <rf  tUi^ 
febellibii&iontbi;^  o&ght  tx^  be  indematdfiod  azid  ^epb 
kiffmll»»<fdr  aiich:  themiacts  of  k^ty^^i;^  was  ett^ctod 
byi|iheT goreDnar^  kgitlative  cobtaieiil^d'aie^Embly 'of  Hkm 

tfi&etfauiDdauitheiLperBpna- who   hiffl   attefl  tinder  .'US 
coth6tk3^i>t  hadv.actedbbbBft':fid0ifb0otl![|3iiptirpO8e^  odi^ 
dd#i4g  ctdre  eaisteipdcof  siivtiab  lawpwbet^or^^)^ 
wer^dooeim  finy  $strici  inx^bicteackartial^ia^ 
claimed  or  not,  were  thereby  indemnified  in  respecb^if 
a&^actt^^uabtelbs  and  things  done  in  order  to  put  an  end 
to  the  rebellion,  and  all  such  acts  were  thereby  made 
and  aA^a't&'*e''kiiifkT(Ma^jtf^ 
further  states  that   the  grievances  complained   of^in 
this  action  were  measures  used  in  the  suppression  of 

the  rebellion  and  were  i^easonitbly^jaii^  i^  g^^  ^^^^ 
consideredrby  the  defendanit  U>  be  proper  for  the  purpose 
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£1870.]     of  putting  an  end  to  and  were  bona  fide  done  in  order 

Pbiuifs  ^  P^^  ^^  ^°^  ^^  ^^^  rebellion^  and  so  -were  inclnded  in 
the  indemnity. 

To  this  plea  the  plaintiff  demnrred^  and  also  replied 
that  the  defendant  as  governor  was  by  the  law  of 
Jamaica  a  necessary  party  to  the  making  of  the  AcL 

The  defendant  demurred  to  that  replication,  and  issues 
in  law  were  raised  upon  the  Talidity  of  the  plea  and 
replication,  upon  which  issues  the  Court'  of  Queen's 
Bench  gave  judgment  for  the  defendant ;  whereupon  the 
plaintiff  has  assigned  error. 

The  case  was  very  fully  aigued,  at  the  Sittings  after 
HUartf  Term,  by  Mr.  Quain  for  the  plaintiff  and  Mr. 
Hellish  for  the  defendant,  when  we  took  time  to  con- 
sider. 

It  was  agreed  at  the  bar  that  for  the  purpose  of  this 
argument  the  decision  ought  to  turn  upon  the  colonial 
Act,  and  numerous  objections  were  ui^ged  against  its 
validity  and  effect. 

Before  discussing  these  objections  in  detail  it  may  be 
convenient  to  consider  generally  the  condition  of  the 
governor  of  a  colony  and  other  subjects  of  Her  Majesty 
there  in  case  of  open  rebellion.  To  a  certain  eitent 
their  duty  is  clear,  to  do  their  best  and  utmost  in  sup- 
pressing the  rebellion.  Even  as  to  tumultuous  assemblies 
and  riots  of  a  dangerous  character,  though  not  approach- 
ing to  actual  rebellion.  Lord  Chief  Justice  Timdal^  in 
his  charge  to  the  Bristol  grand  jury  on  the  special  com- 
mission upon  the  occasion  of  the  riots  there  in  1832 
(note  (a)  to  Rex  v.  Pinney  (a) ),  in  accordance  with  many 
authorities,  stated  the  law  as  to  private  citizens  as  follows : 
''  In  the  first  place,  by  the  common  law,  every  private 
person  may  lawfully  endeavour,  of  bis  oi«u  authority, 


_,^^,,,    xx,xi,y..yic.TOiijA.l^   ^  1027 

and  without  any  warrant  or  sanction  of  the  magistrate,  [1870.] 
to  suppress  a  riot  by  every  means  in  his  power.  He  may  Phillim 
disperse^  or  assist  in  dispersing,  those  who  are  assembled ;  £^^ 
he  may  stay  those  who  are  engaged  in  it  from  executing 
their  purpose ;  he  may  stop  and  prevent  others  whom 
he  may  see  coming  up,  from  joining  the  rest ;  and  not 
only  nas  lie  the' authority,  but  it  is  his  bounden  duty  ab 
a  good  subject  of  the  kmg,  to  perform  this  to  the  utmost 
of  liis  ability!  If  the  riot  be  general  and  dangerous,  he 
may  arm  himself  against  the  evil  doers  to  keep  the 
peace.  Such  was  the  opinion  of  all  ihe  Judge's  in  the 
time  of  Queen  Elizabeth,  in  a  case  caUed  The  Case  of 
Arms  (fl),**  and  see  Rex  v.  Tlie  Inhabitants  of  H^igdn  {b), 
*' although  the  Judges  add  'that  it  would  be  more  dib- 
creet  for  every  one  in  such  a  case  to  attend  and  be 
assistant  to  the  justices,  sheriffs,  or  other  ministers  of 
the  king  in  doing  this.^  It  would  undoubtedly  be  more 
advisable  so  to  do;  fbr  tbe  presence  and  authority  of  the 
inagistraGe  wouli!  restrain  the  proceeding  to  such  et- 
tremities  until  the  danger  was  sufficiently  immediate',  or 
until  some  ifelony  was  either  committed  or  could  not  be 
preventecl  without  recourse  to  iarnds ;  and  at  all  eveht'a, 
the  assistance  given  by  men  who  a^t  in  subordination 
aiid  concert  with  tbe  civil  magistrate,  wiU  be  more  effec- 
ttial  to  attain  the  object  proposed  than  any  efforts,  bo\^- 
lever  well  intended^  of  separated  and  disunited  individuals. 
But  if  the  occasion  demands  immediate  action,  and  no 
opportunity  is  given  for  procuring  the  advice  or  sanction 
of  the  magistrate,  it  is  tbe  duty  of  every  subject  to  act 
for  himself  and  upon  his  own  responsibility  in  suppres- 
sing a  riotous  and  tumultuous  assembly;  and  he  may 
be  assured  that  whatever  is  honestly  done  by  him  in  the 

execution  of  that  object  will  be  supported  and  justified 

■'  • .       * 

(a)  Poph.  121.  (h)  1  W.  BL  47. 


[ina]      kf^hM  eommm  \mm/h  n  'DutJinilbin  Uaty^dhiftA^ki^  <M 

mQitaffjr,  i$.  in  au  rcip^taialidiigme'dntgttitalit  npdn^MM 
it^beipg  eafcniitedrwMt?fty.^gira^ 
|ifetemi%  tiie  Ihfes  aasl  frqportf  a(  OkerpO)^-  Md^lbil 
•llt)iMit7  of  tiie  leoovob  -'oibd  ff  dicU  do^^ciltqiBO^ 
fiunidHioiii 'aAsmUMjiof  ftidaiigbh>9«'^AteMcU»,  tttt 
l^ty  ittid  're^onsifaiKlf oini^kaec  itf/;(if«n<'|»^)^ 
beiglitaied  fa^thecooteideiiftibBifaat^the^xiilftVfl^^ 

•gai&st  iiw^iCKmn  ^remliBr  fqr  tiK^^         tbll|!tilii8M 
$Qeh  woattmtsmom  iiitluii  the  ptvcteilMBQitl^of ^^ UMP 
of^ordkniry  peatekar^ffifmlt-mdrHniy'b^r^iis^^ 
toakf^'iiodtateiribTTteiDpariRiiiii^  dftOittWa 

fipm  Ae  fc^ieiAinMiaBibeeii  pamMdniquMrf  ^oMidliM 
miamerbjf  tfaeogoiienus'/ia  ac^  jgrM^tf  rjoriid«  41 4«^i§i 
idtliift:  tfao-  prorineef  of^krCcfuilP  ofila^iiitb  j^llMiSb^, 
not  aff^.inte  ciflkd^n{i«r  tarlDlBbr  «IIy^j«dilsia^«<^ft^^ 
to  the  lawfiilneBafoar.  ptopnetj^of  >^at  wai^^iSn^iBrllM 
proient  case. apart  fnimilieYaUdity^^ii^d  legiliiailifsef^ 
oC  tbe^odbnsal  Aet;  It  is  ininifeBi  hoirww^i^-tKM 
Bnj-  be^odcaddna  iti  whidi  iVe  neics^Vf'xd*'(k&h^ 
deittaBda  prompt  atnd  speedy  aetkmiAi^  fUe  klMiMAttttbi 
(rf!:law  and  cn^deF  at  Iwhaterar  ridr 't&d  ^blM^  tM 
governor nnqr  be  compelled^  tiniess  be  Mirittk^lMttiiMi 
diadMirg&of paramonnt  diiity;torexei«i80 defacto^^pb^eM 
^rfitdt  tiie  fegi^ture^woiM 'jworadly  bave  .6(»Ufi4ed^  «d 
Ufli  if  tite  emergency  cqhld  liasB  been  ^fcwcaeiiri^trttteAg 
ftUt  f  luitever iie fiaadbpnif sdy  ^mn^fion  ite  siiky^^  fM 
state  <wiU^;1ieiTOtifi£dihgr'^tiiel9egiaiatnc|at  ifiP«l9  Aetf^ 
is^emnity  tiid  oblifiiOB.  o  Thererntay^  not  be  tivkM^ttl 
ilpp^al'  to  the  :Legiakture  ifbr:  <pecid  ^powers.  TTbe 
governor  may,  npon  his  own  reqxnsifaiUty^^  acting  npon 
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j^lllQ  ^8t  adTlk»  mid  inftinaatioil  he  eon  prooore  At  tM  [I89fa] 
«90ira9itykav»ito  arm  loyal  aobfecti  to-seuse  or  aeetnri  t^awoM  ' 
fgm^n  to.  interoept  miudtHniS'  of  wmr^  io  eut  oCf-^nP 
9l|iQi(mti<m  betwoeiktbe  jdi8aflkct8d>  to  detain  s^if^iaotad 
pMvsoof  and'^u^Ao  meet  wqmi  knceJsy  Mm^ibnt^U^ 
Ibesopen  fyE^i:  i .  I&Ihb  lielitotes  idie'X>pportutiitx HMf -  ba 
b)^  9{j .  jebfi^iago  jkhr.  >finrt  tmtbireak  •  w£ :  iiiauiMattoiil 
pillilat  by.tigorQK|a,adtioB>.tlie  coasequenoea  of -aUowliilf 
ij^  kianneenta  toiake.the  field  in  force  ms(y  be  anrertedi 
{ffbr itaorting  ltd  'Micb .  meaaurea  he ;  may  hare  sayed  lifti 
9$fd  property  01x4.  of  all  propcartion  %o  the  mittakea  b^ 
l9Miybon^t)j;Qeitiii»t  under  mformation  which  toinsOttl 
ifi^  hai^.  beei^  ,  qviXMiBona  i  oc  treaoharoaa,  .The  very 
ijGMw^y;  of  j  im .  mjoaaorea  imay  diminish  the  estiatiati^ef 
|]i^4l^Eig<3^i^tkwhiD}Lhiehad  toeo|l^  andtheda&g^ 
9itqe;9ei^  every imeaamse  he  has  adopked^.msy  be^  chal« 
}§¥^f^d  a^  j'iiplent  and  pppreaaive^-and.  be  'Ond^i^infrime 
l^^if^^fii^ (him; DP  aofeedlinder  hia. lantfaprit^ my  be 
6f|llf)4ii!ip9^i  to  1 9^tiQU9  atr.  the:  aai^  :of . indindndr  d\» 
gfl^aAed jwiitkihia  oondoct  to  ^eatiibUsb  the  necnssi^  o# 
9§gpdarH]^  iOf  eteiyj^actin:  ddjailcifay!!  evidanoei  ^driekif 
9l9}f:beJlg9il^'Publb  ipolioy  io  jdi8cIo8e^.(iee.tlie-Tecitale 
9f,tb&  Iiad^npiitjP:  Ao^  41:6.  &  0.664).^  ^[heDbareiitigaff 
^$)A.^:¥ry^  dk9  eoditiiooe  i|4i0iKHBd; trader i^iai/aialh 
9^  i9fi|hbe  ji^po^ed^  enfen.  if  defeated^  by  Roving-  the 
^wf¥d9fp%:^f  ..whati  ;ica$>.dQner  n^ay  beohimasiiigr  aiid^ 
lW>9toij^:j  .Mod^^  tbeaeand  like  oinsmnataniteeitiaeem^ 
tp  ^jfi^jAj  :witbin:  .the-oompeteiiee  of  ihe.  LepAnkanf 
fbJ<4t"ii?91iWih<wer«rtlHMaaed.%iaiii^^  legislatiebf 
^  lete  4i)ne  eftr  netieasargr  er-.pBoper^fi>r)>t)iCBe0ring  Hoi 
l^bliiB  peacei  upon  a^  due  omsid^ratidn^of  theibiroiteM 
MjBfoum  tojidopt  and  ra^  Eke  acts/or^  iQ(tihe4toigiifl^ 
oftthe  lnwundericaiiaiderfltion^^t^'enaet  that  they^all 
^i^xjftta^  itmd  dMkuasdjjfaafMifand:^cc^t^         Suoh^to 
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the  effect  of  th^^^ct.of  in^emnit^.iii  questi^p,  ^^I^.V^.i 
follows  the  ei^ample  of  similar  Ieg:i8latio^  ia  j^he  mother 
country  and  in  other  domiDions  and  colonies  of  the, 
crowp. 

](p^it^/aii(2,  upon  numerous  occasions  from  toe  four- 
teen th  century  dQi^ijkwards^  similar  Acts  hav^  been  passed 
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after  great  troul4as  with  the^yiew  of  indempifyiug  thps^^ 
whq  Jfx>k  ftnns  to ,  muntaip  th^  ^uthontjy  of  the  (^rowii 
and  of  puttinfi^  an  end  ,to  occasions  of  discord  even  to  the 
extent  of  a  geneial  Act  of  oblivion  prohibiting, civil  suits 
and  criminal  prosecution  in  reanect  of  acts  done  in  the 
course  of  a  rebellion.  Amongst  these  are  1  JEdw,  3. . 
St.  I.e.  1,.  St.  2*  c.  8.,  14  Edw.  3.  sL  1.  c.  2,  and  e.  8.^ 
5  ^ic^.  2.  */.  1.  c.  er.  21  A'cA.  2.  c.  14^  1  /fen.  4.  c.  2., 
7  Hen.  4.  c.  1 8.,  1  Hen,  5.  c.  6.,  1  Hen.  7.  c.  6.,  12  Car.  2. 
c.  11.  (after  the  Grand  B^belUop),  1  fV.  §•  .1/.  «/.  2.  c.  8., 
2  fT.  §•  ^/.  sess.2.  c.  13.^  4  &  5  W.  ^  M.  e.  19.  (aftw 
the  Revolution),  1  G.  1.  it.  2.  c.  39.  (after  the  Rising  of 
1715),  19  G.  2.  c.  20.  and  e.  89.  «.  18.  (after  the  Rising, 
of  1745),  the  latter  raiting  as  the  pith  of  the  matter 
that  it  was  ^'  reasonable  that  acts  done  for  the  public 
service,  ....  though  not  justifiable  by  the  strict 
forms  of  law,  should  be  justified  by  Act  of  Parliament" 
The  principle  of  these  enactments  is  indemnity  for  what 
was  done  in  zeal  for  the  public  service  and  a  politic 
oblivion  of  the  troubles  and  dissensions  of  the  past,  so 
that  (to  use  the  language  of  the  ''Act  of  free  and 
general  pardon^  indemnity  and  oblivion,''  passed  at  the 
Restoration,  12  Car.  2.  c.  11.  s.  23.,)  *'no  mention  be 
made  thereof  in  time  to  come  in  judgment  or  judicial 
proceedings." 

In  like  manner  an  Act  of  indemnity  was  passed  by 
the  Irish  Parliament  after  the  rebellion  of  1798,  89  G.  3. 
c.  3.,  amended  by  89  G.  3.  c.  50.,  and  further  enforced 


/.v.] 
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V  40  G.  3,  c.  89.     The  earlier  Act  of  the  Irish  Parlia-       [i870.] 
ment,  3  G.  3.  c.  19.,  is  an  instance  again,  though  but   ~p^^^^^~^ 
slight   as  Mr.  Quain  properly  observed,   of  the  «ame        v^ 

X<  1  BE* 

kind.  And  similar  legislation  appears  to  have  taken 
place  in  the  colonies,  for  instance,  at  the  Cape  in  1836, 
1847  and  1853,  in  Lower  Canada  in  1838,  in  Ceylon  in 
1848,  in  St.  Vincent  in  1862,  and  in  New  Zealand  in 
1865,  1866  and  1867.    The  New  Zealand  Act  of  1866 

was  disallowed  by  the  crown,  and  all  such  legislation  is 

*  < 

subject  to  the  same  controul. 

This  series  of  precedents  was  acknowledged  to  exist, 
but  it  was  contended  that  they  were  misleading  and  that 
the  colonial  Act  was  notwithstanding  either  altogether 
unauthorized  and  futile  or  at  least  unavailing  as  regarded 
the  defendant,  or  that,  if  valid,  its  operation  was 
restricted  to  fhe  limits  of  the  island  and  ineffectual  to 
bar  an  action  in  any  other  part  of  Her  Majesty's 
dominions.  We  proceed  to  consider  these  various 
objections. 

Doubts  were  suggested  in  this  Court  upon  what  was 
taken  for  granted  in  the  argument  and  judgment  in 
the  Court  below,  namely,  the  power  of  the  Crown  to 
create  a  legislative  assembly  in  a  settled  colony.  As- 
suming,  but  by  no  means  affirming  (see  the  judgment 
in  Seaumofitj  appt.,  Barrett  and  others,  respts.  (a),  not 
overruled  upon  this  point,  see  also  Case  of  the  Constitution 
oj  the  Island  of  Jamaica  (b) ,  The  Case  of  the  Island  of 
Grenada f  Campbell  y.  Hall  (c\)  thB,t,  as  contended  for  by 
the  counsel  for  the  plaintiff,  the  colony  in  question,  though 
originally  conquered  from  the  Spaniards^  is  now  to  be 
deemed  as  settled,  as  distinguished  from  a  conquered  or 

'  («)  1  Moo.  P.  a  C.  59.  75.  (h)  6  How.  St.  Tr.  1340. 

(c)  20  How,  St.  Tr,  239.  326. 
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loss  [exch.  cb»  TBsmrjtywMiJ^Tios. 

[1870.]      eeded  ooc^  we  oomider  tbeaa  AonliU  at  to  the  pover  of 

the  Crown  and  of  the  loal  kgiiJitiMne.ta  be  mifiwuided. 

These  is  even  gmternuQa  Surholdfaig  aeeied  the  fie- 

ragat»e  of  the  Orowa  to  coBititate  e  local  IriJiahtMWf  le 

the  case  of  e  settled  00I0119  where  the  -iehebitaats  aie 

fsitirifd  to  be  goveraed  by  Kf^ik  law  &aii  in  that,  qf 

a  ooaqueced  oolooj  where  it  is  <Hily  fa]F  gfsoe  of  tbt 

Crown  that  the  prinkge  of  sdf  goTemmeat  is  allowsd, 

though  where  onoe  allowed  it  cannot  be  raei^Ued^    In 

colonies  distant  firom  the  mothereonnt^  to  i^Uch  wiiti 

to  retnn  monbers  to  the  leiiperial  Parliament  do  mH 

niu,  it  is  essential  both  Cor  thedne  gOTemssent  of  the 

eoontij  in  dealing  with  matten  best  nnderstood  opoi 

the  spot»  and  with  anergeecies  which  do  not  admit  of 

delay,  and  also  fimr  giTiog  subjects  there  resident  the 

benefit  of  a  Toioe  by  their  lepreBeatatives  in  the  eooacili 

by  which  thqr  are  taxed  and  governed,  that  the  Grown 

should  hsTC  the  power  of  creating  a  local  Parliamei^ 

AcoOTdingly,  it  is  certain  that  the  Crown  has  in  na> 

merons  instances  granted  charters  under  which  hootct 

of  asGcmbly  and  legisbtive  councils  have  bem  established 

for  the  goTernment  of  colonies  whether  oonquercd  er 

settled,  and  that  sudi  councils  and  assemUicB  have  from 

time  to  time  made  laws  suited  to  the  ^emergencies  of 

the  colony/'  which  of  course    indnde  all   measuret 

necessary  for  the  conservation  of  peace,  order,  and 

allegiance  therein.    In  effect  the  inhabitants  hare  been 

allowed  to  reserve  the  power  of  self  government  through 

their  representatives  in  the  colony,  subject  to  the  ap* 

proval  ol  the  Crown  and  the  contronl  of  .the  imperisl 

legislature.    Bedford  v*  ffmJe{sX  in  whidi  the  Limita* 

tion  Act  of  Jamaica  was  held  to  bar  the  title  and  not 

merely  the  remedy,  is  one  of  many  instances  in  whidi 

(a)  17  r«.  87. 
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/Diift  force  of  eiich  legislation  has  been  recognised  hei'e.      [liR76.] 
'JIUmIj  its:  kwfulnesa  Was  taken  for  granted  by  Lord  fViens^'-     PuiLLti% 
kyiaii  iu  %h&  leading  case  of  Kielky,  &^t,  CarsMtknd        ^^^ 
^A^e»vyrespts.(i»X  in  a  judgment  6f  the  weightiest  authority 
^it^red  aftei^  two  arguments,  the  second  of  which  took 
|>laoe  bdbre  eleven  members  of  the  Judicial  Committee, 
ineliiding,  besides  Lord  Wensleydale  himself,  Lord  Zynrf- 
hunty  Lord  Br&uffkam,  Lord  CoUenkam,  Lord  Campbell, 
Lord  Chief  Justice  Tmdal,  sxii  Dr.   Lushinffton.     In 
that  judgment  Lord  Wensle^ale,  after  observing  that 
^^N$u>fmmdland  was  a  settled  not  a  conquered  colony^ 
added,  pp. 84-5,  ''To  such  colony  there  is  no  doubt  that 
the  settlers  from  the  mother  cotmtry  carried  with  them 
Imch  portion  of  its  common  and  statute  law  as  was  appH- 
cable  to  their  new  situation,  and  also  the  rights  and 
immunities  of  British  subjects.     Their  descendants  have, 
on  the  one  hand,  the  same  laws,  and  the  same  rights 
(unless  they  have  been  altered  by  Parliament)  ;  and  on 
the  other  hand^  the  Crown  possesses  the  same  preroga- 
tive and  the  same  powers  of  government  that  it  does 
over  its  other  subjects  :  nor  has  it  been  disputed  in  the 
airgument  before  us,  and,  therefore,  we  consider  it  as 
conceded,  that  the  sovereign  had  not  merely  the  right  of 
appointing  such  magistrates  and  establishing  such  cor- 
porations and  Courts  of  justice  as  he  might  do  by  the 
common  law  at  home,  but  also  that  of  creating  a  local 
l^islative  assembly,  with  authority,  subordinate  indeed 
to  that  of  Parliament,  but  supreme  within  the  limits  of 
the  colony,  for  the  government  of  its  inhabitants."  This 
^nion  'was  reflected  upon  in  the  argument,  but  it  is  in 
afldordance  with  ju;ftt  principles  of  government,  with  ike 
fanr  laid  do#n  by  the  text  writers,  including  Mr.  Justice 

(a)  4  3fod.  P.CC.^. 
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into  dotibt  fbr Ae^ flrtt  t?A6. '  We^rfe Mittsftfed ttert itis 
'Boiiiia  Iktr;  arid  tHat'a  bdiiflntied'Acfc  bfthfe!^ 
ttire,  latrtWly  cJon8titiited;^helfeer  hi  at  8^tt4eJ^*'cdti- 
i^erM  coloiiy,  Das^  is  x6  matters  "vninm  litt  coilxip&tMfXf 
dnd  the  Innits  of  its  jtii^sdietibn,  the  dp^tSthi  and^  fSite 
of  liOTereigt]  l^gislkiion,  thWgh  sabj^t  tb'tie  Mtitttflldcl 
by  the  Itniierial  Parliamefafc    "'  "'"    '        "      '    ^ -^ 
-  'The  klithdHties  cited  fof  holdihg  vbid'  fccrtaSii  act*  t^f 
tolbniil'isi^TiKes  diddering  l»pV^ 
ire  inapplicable,  beHrg  eifbei'  castt'W^Meh*  there  was 
lib  legislafibn,  oi^'bastt  in  whfch^her  bhty  qttertion  wri, 
Wtiefther  the  loc^  le^sldttoh  ItilfiH^'ifae'coiyditioiis  A^ 
fciiithed  ta  be  mpoied  bjri  gdVeAing  Adt*  6f  tbe  ImpAttl 
i^afliament;  and  thbs(6  bbbdltioti^'Wer^  %eld  to  Inrte  be& 
fiilfiHed.    "="''    ^*^'''     '•  "'""■'-    ■•■^'   ■'•  '-'■''    '*     •  '■     ' 
''■'  It  W^  fttrth^%i%nea'-t!ikt  the  A6tr  iirti^ 
bonti'^rjrtb  the  prtn^dpdis  WJ^n^lUH'UW^'sii&'ai^iraSit 
void:    Thii  is  k  Vigtie  ei)pressWn,  ^d  fiiHist  irifekri  eftHfr 
contrary  to  soirie  poiStivfe'  law  6f  Eriffldnd  or  to  sotaic 
pririrfple  of  lijitural  jiikticfe,' the?  violation  of  irliich  wtw^ 
itiduce  theCotlrt  to  dfediob  giving  effect  eteri  Va  the  hw 
'6f  a  fortigH  sbvertign'  st^.'    tn  th^^totniet  point  of 
Hriew  it  is  deAi-  tttfit  th^  te^gndtlcy  to-  ^EViyJ&«  k#, 
ti'Mch  avoids '  *  coklni^il  Atit, '  itieai's  W^tigtiancy '  t6  irti 
Imperial  stattite,  br  oi'der' thafle  by  titrfhority  of  kiJch 
•statute,  '^pK6!aUe  to  the'  dolbtiy  'IW ' '^p^^es^  'irOfA  Vtr 
nece^s&ry  Idteiidttiinit,  afid'  'tb^t  k>'  ikt'  a(ss '  tmh  'irtpd^- 
b^ncy  ejTtentls,  tod  no^nhet',  the  boTdilid  A(^  i^  iiAi. 
Stat.   28  &  29   Vict.  c.  63.  *.  2.  enacts;*  Atft  "Arty 
colonial  lawy  whfich  is  or  Bball  be  in  ariyTespeet  repag- 
niint  to  the  provisions  of 'any  Act'  of  Parliatnent  ex- 
tending to  the  colony  to  which  such  law  may  relate  or 


,ir#ppgw»jt  to  ^y  pr^er  pr  iriBg»lation„inade  uxxder  a^th<)-      [,iS7Q.] 

grity^f;  flupjbi  Act  of  Parliam^Bit,  or  hayu^g.  ip  the  colooy      |^j^;^^i^s 

..tbjRvfpn^  *n A. effect  pf  J^uch  Act,  sl^l  be  read  ^pbjpct       ^^' 

tpi  8^1^  Actj  order,  pr  regulation^,  apd  BhAll,  to  the 

4iiitent.pf  such  repiig^ancy,  iw/  not  otherwise,  hft  and 

^^paaiflij  ab^olut;/?^^  ypid  ^d  inoperative/ V  And  to  xe- 

j^tpciy^  ^  .doubt.sept,  3,pf  the  sa^a^  Act  ^ffirin^itively 

enacts,  that  "No  colonial  law  sl^ b^,  or  be.^een^djx) 

tha>;^,bepn,  voidof  inpp^atiye  vOn.,the  ground  of  repug- 

;tpftnpy..to  .the  law  orjSj^/anrf,.unIeas  the  san^e  shall  be 

^f^pugnant.to  the  provisions. of  spme  such  Apt  of  Parl^a- 

Pdpnt^  ofdpr,  or  ^pgiflationtas  aforesaid/'    To  what  Apt 

QX  q^rdeiTipr  regulation  then  is  theV^waicaAct  of  Ip- 

,  ijtwnijby.f^id.  Oblivipn  ^repugnant  ? ,   It  was  argued  to  be 

,xppngi?i^t  tq  the  Cplpnial. Goyernprs  Act,  II  &1JJ  fr,.8. 

c,  12.,  by  which  any  governor,   who  shall   bp  guijty 

j.pjf,opprpai?ing.  any.-ofheriM^JQstyfs  subjects  within,  his 

;|^prnjnpntt  or  of  any  other  .crime  or  offence,  may  be  tried 

^wd  punished  by  indictment  before  the  Court  of  King's 

gfiench  oi;  a  special  pom  mi3sion  appointed  by  the  C;^wi). 

^Aa4  further  remedy  is   provided  in  such  acfse  b^ 

^tat.  42  /?.  3,  c,  95»     The  a^'gument  therefore  is  that, 

tjbep^^ise  the  Imperial  JLegislature  has  provided  that  for 

^pre^sipn,  crime,  ox  offence  of  a  governor,  he  shall  be 

x^riminally  answerablp  in  thiscountry,  tlierefore  it  ought 

.|;a^e.  held  incompetent  for  the  local  Legislature  to 

^groJ^iiiin.,by  an  Act  of  indemnity  or  oblivion  against 

tjjie,  civil,  consequences  of  excessive  zeal  however  sinoer^^ 

pr^istakpn  exertions  howpver  honest,  in  t^e  suppression 

^f/ft  rehetfion. .  >,      i    ^ 

.^^^.In.dpal^ng  with  this  argument  it  should  be  borne  ijjt 

^n4  t^at>  upon  an  indictment  against  a  ^vemor<  for 

,f|pnjduct  alleged  ta.  bc-  oppres^iive  and  criminal,  cireum« 


Aftae  [EXCH.  Xia  TmKITIt:5M€ATI0N. 

£1870.]  stances,  and  abore  ail  motives,  may  be  taken  iutp 
PjBuurs  account  which  would  be  excluded  in  deciding  ttie  diy 
question  of  civil  liability,  and  that  the  proceedings  upon 
.such  indictment,  as  in  all  other  criminal  cases^  would  be 
icubject  to  the  oontroul  and  restraint  of  the  Crown.  Whe- 
.ther  the  assent  of  the  Crown  had  pro  tanto  the  effect  of 
I  JIB  amnesty  might  be  a  point  worth  considering  if  neees- 
jsary.  Supposing  that  it  bad  not,  the  proper  course  to 
test  the  alleged  criminal  responsibility  is  not  by  cml 
.action,  with  a  suggestion  of  a. possible  indictment^  but 
-by  actual  indictment  presented,  if  the  fkots  warrant  saeh 
a  proceeding.  If  that  course  cannot  be  sQcoesafhlly  re- 
sorted to  the  objection  of  its  possibility  is  m;  =  phantom ; 
•jand,  if  it  can,  the  restraint  of  a  civil  action  oannot  afibst 
its  success.  In  either  point  of  view, :  therefore,  the 
operation  of  the  colonial  Act  upon  the  pneseut  action  is 
rnot  repugnant  to  the  law  of  j^Ti^/oiici!. :;  ■ 
ji  Another  oljijection.  affecting,  the  defendant  persotndfy 
-wsfii,  that  he  was  a  ne^ssary  patrty  to  the  passiihg  of  tte 
Act,  and  therefore  could  take  no  benefit  thereunder. 
.This  objection  is  founded  upon  a  ^supposed  analogr 
between  legislative  and  judicial  proceedings*  la  .tiqe 
latter,  as  a  rule,  the  judgment  of  an  interested  Judge  is 
Toidablci  and  liable  to  be  set  aiside  by. prohibition,  etrot, 
or  appeal,  as  the  case  may  be,  but  it  is:  not  abaoluiefy 
void,  and  persons  acting  under  the.  auttimty  of  suchii 
judgment,  before  it  •  is  set  aside  by  ic6iflipoteiit«atfais%, 
would  not  be  liable  to  be  itivated  asiirespasaera^  nTUs 
wJts  the  opinion;  of  the  Judges  .ttdsdoqxin'jbyTtfcir'HoM 
of  Lords  in  Dimes  v.  The  Grand  Jumction  'i)tmaHOom^ 
fiang  (a).  And,  in  case  of  necessityyaa  wbeife  aH  th8;Iii4;eB 
of  a  Court  having  eExduaive  juriadictioniweg  thajsuh^sti- 

(^)  3  if.  X.  C  759.  i8C. 
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'thatter  happen  to  be  intereBted,  the  objection  cannot      [I67tJl] 
ptevaii,  Ibidy  and  per  Lord  Cranworth  in  Ranger^  *ppt.j      VuivlL^ 
The    Great    iVextern    Railway    Company   and   others,        ^^ 
Tespts.  (a).    The  supposed  analogy  between  judicial  and 
legislative   proceedings    is   moreover   imperfect.     The 
'governor  is  no  more  a  party  to  the  colonial  Act  than 
the  legislative  eonncil  or  honse  of  assemUy,  or,  in  legal 
theory^  every  inhabitant  of  the  island  represented  th^ein. 
If  the  objection  were  just  in  the  case  of  a  governor, 
then,  by  like  reasoning,  the  Crown  could  derive  no 
benefit  from  any  Act  of  Parliament,  a  result  alike  con- 
trary to  experience  and  reason. 

.  :;The  objection  to  that  section  of  the  colonial  Act 
which  empowers  the  governor  for  the  time  being  to 
decide  whether  any  particular  Act  falls  within  its  provi* 
sions  does  not  arise.  That  section,  which  follows  some 
former  precedents,  does  not  appear  to  have  been  acted 
tipon,  and  is  not  relied  upon  in  the  plea.  Whether  it 
bid  valid  in  this  country  may  depend  upon  the  ques- 
tion, whether  it  only  affects  procedure  and  evidence  br 
vfoitihorizes  ti  judgment  in  rem  as  to  the  character  of 
.parttdular  aot^;  > 

-'■  It  v^as  further  objected  that  the  colonial  law  was  ' 
eontrary  to:  natural  justice  as  being  retro^pectit^  in  its 
<JhiMot^r  alid  taking  a^ay  k  right  of  action  t)nce  vested, 
jiiid'tiiat  for  this  reason,  Hke  a  foreign  law  against  hatu- 
jnil'jnitioe/it'VxifttM  hove  ho  ettra^tetritoriai  force;  Be- 
^nrt%ective>ia|ws^are  ho  dotibt^  primft  fteie>  of  question- 
aUe!  t>ol(idy//and  ooitktrary  to  thie  general  princif^e  liiat 
kgiaUtiOii  >by  %liieh  the  >  condtlct  of  mankind  is  tb  be 
jsgulated^  bnght>:  when  introduced  £31*  the  first  time,  to 
ibal  with  future  acts,  and -oi^ht  tot  to  change  thd  cha- 

(11)  5  H,  L.  a  72.  88-9. 


Vm  [EXCH.I  ^i^t«iiaT¥I*igA.TION. 

[1670  J      nff^Uft<iti^mtttmseaAi»  w^pdnWi^hiih'6f^ 

^11^^     tb6n  tixiBtiilg'laWV  lieges  «t<x>li^f uifoiKiHbttim  t«^^ 

^^       est  dare  foMmitf  iieg<d1^,ilo^  nd  (kota  pritteritu  r^dca^V 

ti^  nominatim  et  <^^rttteril6  tei^^^pW'-ist^idhae'ti^ 

dcM;  ^aBdribe  TettDspe^tiVe  fbyed  to  ti(ew  la^a'kflfebtin^' 
rights  iiYiie^  hj  hvptesB  ^Mrdd^oft  laedHMaf-  itepHtetkiift^ 
it  appears  that  such  wa^  ih«  itfi^ntien'^  the^legislatiii^ 
Bat  to  affirm  thai  it  ia  naitut^Ij^  oi»  heeeisaifly  Ihijix^ 
take  away  a  ^<^ted  right  of  Action  %yAct^l>9^tl^-f 8  iii^ 
eonateteat  both  irith  the  cemtBl^til  tow  lOf'A^A^ 
constant  practice  eMegisIattoii/-  If;  fiW^fetibKie^  W6m  (hi^ 
ebmtttoD  law,  a  itiere  Isttratig^/  actihg"  WitfkMe  dtittibrii^ 
at  the  time,  takes  tipM  him  to  do-'  an^  aet'  dT  tftitpi^ 
.     in  the  naake. imi  iat'^eUneStcP an  Mi^etii' pefMti; 
soeb  professed  agetjt'beeeaies^iable'fo^^is  tinantlirtM)^ 
Aot,  and  a  right  ^of'fitstk^  'i^  aeqtililB^^ 
ikgainst  whom  the  wrohg  was  ddtrlm^ted;-  ii;hd'  fti  '^(i 
generd  rule  of  the  eoM  moo  1%%  -homyW^tf  fW>iii '  iXti 
ciril  law^  is,  that  the  per^n' iii  wfa'oM  nanie  the  act  *#)U 
done  may,  if  he  thii&s  fit,  i^rwa!r€s  iratlfyisf^d  ai<j^ 
it;  suck  Ratification  has  the!eflfei!t^.of  ii  |>iior  aefthorffy, 
$nd  the  result  k^  thatif'the^pHer  Mthoritf-of  tbepjit^ 
oip^l  vamld^  hot  baVe  -  j>QStifted  vtheibct 'both  Hie  ^gistii 
aod  the  principal  may  be  soed  as4^i<espasset%;iaiid  CM 
if  such  authority  would  ihave  justified  the  ao^  Ihatis^tf 
the  principal  couUt  lawfi&Uy  iiaVe  >  authbritted-  4t-  befiMP^ 
hand^/tlieil.  the  agent  is'  also  TOMified^by  miittei^^€a:  pb^ 
facto;  and  jtlie  t  yesta^  right  ^bf*4Ctio»'  te>  e^tiitfguisbisft 
Nor  iiaithsB  prinoipk^  applied  txikmtkiy  taprf'vilteiMuisi 
fictitms,  in^ashioh,  ifiithdabt  be^buhwful  -In^tadil^'iMaft^ 
qation  does  not  free  the  agent;:^om  rsi^o&sibSityi :  It 
bas  been  equally  applied  to  the  "eierctsb  ef  powder  knd 


ai^^hftri^y  wh^rebj  the  ^of^e  ageii^  tbougli  oiigiaaUy      [1370^] 
iffjijl^i^ful,  b^o^^  by  afl^-ratification  an  acfc  of  state^;      FBiutf» 

li^lji^j^^ie^iaguisbed..  A?  remaj^l^le  in^ooe  of  tbia 
Qqqfip?^4oiifi^,J^4iOj,ifb«p,<Japtaia  JP^  being  aent  fey 
^  f^pruqr  of,  iSJiCTW  X«9/(^  ^po»  ft»  expedition vto  the 
(^^ww  to  T^^^r,ii^(^^riM  .w^ects;  auppgaed  tob© 
kipfit  iii  d^vc^y  by  ,a,j^i#tiye  ohief,  tpofe,,iipo»  him>  quite 
fpart  from  ti)^  apeoi^QiObj^ot  of  the  expettition  amd  witbi 
oi^t  ^pr^ei^a  at  the  t^rt^^ .  < tpt  liberate  841  alayes^  and  to 
(^^rpX  very  l^^e  quaptiti^a  pf  merphajadige  collected  i» 
a)s|ve. .  dj^liogg  •  ^t^bii^^mei^tji  belonging ,  to  :  fereignens^ 
ly^^Q^  ^rTiw4?  brOTgbt  actipps^  in  this  country,  jwhicb 
^^;i%a(^.  to.  the  gqoda  ajb  Jie^^t^  wpuld^  but  for:  the 
cpH^, , aftp^'if:afd^  take»5,.b4.ve.imdoiiih(l;edly  been  maicr^ 
t^^bie.  J  iTbe  QupeHi's  GoFecnment, .  bo>weyeri  upon 
^f^Q^ipg^^he,di8p^tfib^;r^ti6fid  j(«id,eonfi5BaedMrhat  had 
1)91^  dftnc^  ^A .  Xkt^s  .y^ti^c^tion .  w^a  rightly,  h^ld  by  tfee 
Ql?ji4,5>f,  B;3^Q^^i^r,  pppn,.ft.itwJ  efc  bw,  to  baye  tb^ 
ffl^t  pf  ,|?xefx^nft  ,Q^toi^i,<Z^pa«  ifrom  all  rcBponai?? 
^lite>!  iS^'W^iiYvtffi^wiWi  (^).  ..Th0;  same  [law  hadriti 
e%9t,i^^ni,^j[^  iMpqn['by.il*ofd.*  ^(mfUm  Sir  ^Jiotm 
^ffpka^i^p  iQb^^ri'^M  ?i^.  b^ocl^^Teeatabliabed  without 
f^f^isj9iad.!9^seqyuendyijf«xifi  TJie  Ralla{i).  :Tbe 
Dl^ti^iin  tbeaett;]|^^ip/caaear.  ware .s£9migDcra>;  but!  tkai 
l^uq^tanee  onlytouehes  the/ipe»wer/o£  theiCkowtitfiand 
do^pOttaffect  .the  q^eatvon  under  eonsiderationj  whpth^ 
ik)^  %f^i9tl«ti8atiiraljttfttiee»)Wbieh  itifdite^oiailiiiaidnnd 
fg^  1  iH^iri^.  oiR  &«eigin,  Ithati  j^  *  rigfajtj  of  ^alotion..  shoolcl 
b9i,f^yeate(jti  ^^  ^nbaevraxt .  oomfiima^ion  rtif  competent 
s9^9Tilf^.th^^  ;ihl7/ia[<Qlear  ibat  ithe  common  law  ^of 
ii|^n^/ap<it  ^e9^.()|ioifci  flo  regard  it^  n  >  i  -  <  .  1  . 
oii'l'uriMiig  i9  li^riation>  the  aame  principle  becomea 

(a)  2  fircA.  167.  (*)  6  Rob,  364. 


.  V. 


iMWO  [EXCH^^  .CttOTI«inT«l;«a<3ATION. 

[[(tSTOf]      vi6re  manifesi  from  the  multkiiJe  of  in^tftHGeii'iii  wMdh 

""Kbuuw      i*  bas  been  applied.    The  statote  book  of  every  Parlla- 

-v^beat  in  this  oenturyv  b^mnmg  with  atat.  41  Geo.  S. 

CL  '66if  for  indemnifying  against  actions  for  the  arrest  of 

peraona  suspected  of  treason,  dontaina  an  Act  or  Acts 

jof  indemnity  or  otherwise  retroactive  by  wbich  nnme- 

JTOUS  rights  of  action  have  been  swept  away<     One  in- 

atance    of   retroactive    legislation,  obviously  jnst,  to 

srender  valid  the  acts  of  persons  who  had  fiiUen  honeedy 

ittto  error,  and  by  which  numberlesa  actions  w^re  killed 

in  embryo^  may  suffice*    When  the  result  of  the  jtidg- 

ment  finally  affirmed  by  the  Honse  of  Lords  in  Tke 

: Queen  v.  Millis  (a)  was  to  declare  null  and  void  nume- 

jMms  marriages  odebrated  iii  Ireland  by  Presbyterian 

ministers  and  othere  not  episeoi^aUy  ordsitied,  one  effect 

iof  the  decisioil  was  <  to  discloae  by  the  new  light  thrown 

mpon  the  ridstions)of  fionilies  preirioQsly' supposed  to  be 

■legitimate a  ^speotof  vast  anddnterniiinable  littgadioh 

•sjtfiuging  bom  a  hbst  of^vestedrighcsfof  actioQ  of  every 

jdescriptionv    This  Vionseqiietice  w^  averted.  In  so  fiitr  as 

ik  was  possiUe,  without  uastkitig  pe^ftcnis  VteMk  ix^  ptoS(^ 

cution  wbo  were  not  so<  liable  beft)re,-b^  stats.  6  ft  6 

Via.  c  lid.  J  6  &  7  Vkt: cvS9:i^tid  7  &  8  Vtct  c.  81. 

jsi  83.   iBythese:  beneficial  and  just  statutes  the  past 

iaiarriagesjwere'>^tilS^   and   coi^  M  frota  the 

Tbeginning^  for  it  <  w«s   in '  terms^  ^  etnliMieA  'Iba^  tb«y 

^diduld  >  ^^  be  adjudged'  and<  takto  to^^  tme '  Men  *  ^d  'to 

ife  of  the  saim'lbnje  ^di^fSs^t^'ls^  h^^ 

eanonicaUyi^oiemnitsed.  '*  A  tti^  ^tiha<^'Aleti'>19ifc 

Iftrtbn  e.  68.  «.  Sa^  was  aft^#M[^{»SB^  tb  )!^d^ 

tsdid  iiSertaiii' marriag^  celebl^ted'4bhM  '«p<^  lAkb 

doubt  bad  been  thrown  by  the  same  deciaioiiw .  Indeed 

it  would  fill  a  long  chapter  in  history  to  enumerate  all 

(rt)  10  a  4-  F,  534. 


,  (the  <  insta&ceft  of  retrospeddve  legislatioiK    The  retro-      [1B7D]] 

Bpective  attainder  Acts  of  earlier  times,  when  the  prin-     s^iwivi 
^jpiplea  of  law  were  not  so  well  understood  or  so  closdy        « V 
J  regarded  as  in  the  present  day,  which  are  now  looked 
^  upon  as  barbarous  and  are  loosely  spoken  of  as  ex 

post    facto    laws,   were    of  a    substantially    different 

character.  They  did  not  confirm  irregular  acts,  but 
rfoided  and  punished  what  had  been  lawful  when  done. 

fMr.  Justice  Blackstone,  1  Comm.  46,  describes  laws  ex 
ipost  facto  of  this  objectionable  class  as  those  by  which 
A^^ft^^  wi  action  (indifferent  in  itself)  is  committed,  the 
.legislator  then  for  the  first  time  declares  it  to  have 

been  a  crune,  and  inflicts  a  punishment  upon  the  person 
/^«ifho  has  committed  it.  Here  it  is  impossible  that  the 
;pHrty  could  foresee  that  an  action,  innocent  when  it  was 
^ckme,  should  be  afterwards  converted  to  guilt  by  a 
.subsequent  law;  he  had  therefore  no  cause  to  abstain 
iUomiti  aisd  all  punishment  for  not  abstaining  must  of 

0[>o&equeiice  be  cruel  and  umjust/^  The  same  distinoticm 
pirai^  ^  daboraitely  pointed  ou4  in  the  judgment  t>f  the 

^^pj^eme  Co\xti  of  the  Uifked  States  .dted  afi  an  authoarify 
[f(ye  the.  plaintiff.  .  In  that  Case,  Calder  y^.  BmU{ay,  it 

]BRU3  hold  that  an  Act  of  the  State  of  Cimneeticuty  passed 
;  to  ^  sQt  a^ide  a  decree  of  a  Court  of  Probate  and  grant 
.^'rn€\Wj  hearing j  was;  valid  though  the  efiect  was  uUi- 
yxpatelgr  tP  4epirive  the  purty  in  whose  favour  the  &i^t 
j^eiiisipur, was .«MMie  of; the: benefit  of  the  decree,  Tte 
j2f^  l^.^f^i^jF)  viduable  foir  the  opisiwis  expiessed  bj  Ab 
^u^g6^¥C<^ll*r^^  construction  of  an  express  pk<)(diibitxm 
.^i|i  :tha  ]Peder^  .^oi^tui^p^,  i^,  tbut  ''No  staid  «hldl 
xH9^-  ^f  7^  3?^  {eLOU>! .  law;^'    Xbei  opinion  of  the  Sn- 
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19^  [EXCH,  g3j„^p^5^pT,iB:9^Ti0N. 

evfflcy  retro8i|ecj4y;^  J|»w_U,.npt^ikp^  IK^^/a^,  law,?  [^ 
former,  only,  are  p^^^ited,  ;EYPiy.,^y  |^fi*  ^ra^awaf, 
9!r  impairs,  rights  vested!,  .ftgr^hj^  CiV4t^  M'^yf 
XfsjtrQSfiecdvptf  and  ^  .£eit«raUj..i^gaft»  «o4rW7-  M 
^^prsssive ;  «u4  it  is  4  «WpA.P«fpral,  ti^^^.^t»^  »>f. 
•bppid  have  to  ce^ro8jpc|;  l^u^j^^r?,  fife,,qfi8^iw  vjlijfh 
laws  may  jpstly^  and  f9i:;.th(8  b»e.n^^t,of  .^^  fommjm^/^ 
and  also  qf  iodiTtdoals,  relate, to  a  tiner^nle^edept  tq 
their  commeQcement ;  m  ^tatufe»  ofobliviQa%  9r  pf  P^P^Pt 
Thej  are  certainly  re|;rQ9ppctiye»^i^p4.  Utjjrally  bcjtji  c?^n- 
coming.  ai^  after,  thef^ts  coroipitted*,  Bjutldonot 
consider  anj  law  ex  post/actqipwitbin  the  prohibition, 
that  moUifiea  the  ricour  of  the  criminal  law:  but  only 
t|io8e  that  cr^eate,  or  ^aggi^tvat^,  t|ip..^^^  pr  jinqreQi||^ 
the  punishment/pr  cjbange  th^^^j^^of  evi^euc^  tlje 
purpose  of  ppnyiotiop.  .E.y;^^Ji^Tr^t^t,i3  to  have  an 
pperatipu  before  th^  making  ther^f|  aa,tp  cpmm^ince 
at  an  antecedent  tiine ;.  or  to  save  tiin^  frp^  thp  3taf n^ 
of.  Limitations ;  or  to  excuse  acts  tphi^h,  v>fre^  unlqwfuf^ 
and  before^  committed^  and  the  like^  ia  retroe^geptiye, 
E^tjBuch  laws  may  be  proper  pr  necessary,, as  the  0099^. 
may  be.  There  is  a^great  and  app.^rept  diflfer^nc^. 
between  making  an  unlawful  act  lawful;  tujidthld.  making 
an  innocent  action  criminal,  and  punishins:  it  as  a  crimeii" 
And  he  adds,  p.  393^  **  I  admit,  an  act,  finiawJftil.iu  tW 
beginning  may,  in  some  cas^,  become  .Iaiffull)y  mf tt()r. 
of  after  facf  Besides  this  l^jng.,QqL|9e,  of.<^2f/(^  t^^ 
Bull  (a)  there  are  many  decisions  in  the  Supreme  Court 

(a)  3  DcUi/u  386.    S,  C.  Decuions  oftk^  Su^prtm  durt  of  the  Umied 

States,  bj/ Curfis,  2^, 


J 
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upba'tlie  "saiiife'  k'ut)ject,  tlie  11681111^01?  Vhicli'is,  that  ia 

slate  law  may'^be'Vetrdspective  in  its  chairacter,' Xtndf  may  "iiiuST 

div'fest  Vested  ifigh'fe;  and  yfet'ttdt  vuflafe  tfie  conkifiitloi?       ^^^^ 

Ht^ihe  ttmiid'  ^tdtei,  utiless  it  aISo'lmpair&  the  obligatioif 

dt'cbnti-acts,  this  Being  in 'tems  thereby  proiiifeitea'(ay^ 

the  'Prof^iiori  of  W  tMtteh'mo^  ^fidffe  y.'' 27ti^ 

Propi^lMiif  tiie  mxrm'm-&ge'iiril'^Ti^^'mi^ 

ot  the  Stiprehife'  Cdtlrt'T)f  tli^  Vniuit  miei,'i«i''^m 

Mm  upon'  W  tli^  pUintil^  a^  'illdsfratin^  th^  '^^era! 

p^ncipiy5''ic)f  raw  flpon'iy'hich  the  (ieciislon  of  tKis'quefc 

^^n''d^'^£f^,\ti^i'fu^n^'otit'  tfpd^'^i^kMiti^itdU  16' W M 

f^  "fMii^kibfe  tb^  th^  vWiajty  (ir  the  feftmiiv  A'it'  " '  ='^ 

"ih  'm,  ^tf<iW¥i^''^he  gfeu^^ia  WexpfeSleicy  o^'r^t^i 
spiectiTe  legislation,'  it  'd'anuot  be  proubuiiced  haturally 

.jl'.i; '■■:iil  Hki   'III*  ., (;jj;/Vn»_' ■■•'•'    '"■■"\i.'  '    "!'•  -l'-     ':■!<.    i.O;) 

or  necessarily  unjust.  There  may' be  occasions  and  cir-  . 
ctinistances  ihyolviiig  the  safety  of  the  sf ate,  or  even 
tne  conduct  of  'inaividual  suojects,  'ihe  justice  of  wfiicii 
prospective  laws  made  for  ordlnaiy  occasions  and  the 
usual  'iexigenbies  of  solciety  for  want'  of  prievision  tau  to? 
tiieei,  ini'  iii  wMch  tlie"exe6u*d(>ii'of ''the'law'as  it  stbba' 
at  the  lim6  may  involve  practiciu  public  inconvenience 
ati^ l^i^iig ;  Siiriimtini  jii^  sMihti  i^jiitta.' 'Whether  the 
di^clitn'^^beii  df  thii"part!icu14V'  ciis^'kr^  iuch  a^'id  calf 
fbr'  sp-^iaf'iii^  'ex^^t^iibUal'^'^d^  &"^'qiie^-iion  whib*^ 
iBtiit'  iii''featli  baii-iiiViilvb'  niatt^r  of  policy  afid  ^^ 
cffe=tro'fi''fhi'  f6f 'iiebaie ' arid'M'easidii'  m  the  Parliament 

whttli"wbiild''iRivi'^hiia!  i'liWsaifc'iibWt'o  ■  aeat  with  thfe'- 

sliije^-(ii'a^^"'t>f-'^l^ii<^lliyi^ '  le^'sliitibb,  -mi  fls'  U' 
^fiU^'"a^lt(itlkf^bf  bMfl'Sr/ iM&iiil^kl  'I'ai.^  i'i'  fibt  cbfji'i' 

ifei8siMrfti?iflprffWjua?iat§^^"^'*'    ''"""■  " "'  ';' 

(a)  See  I  Kent  Camm.  4db'^,  lOth  edi,  , 

(b)  11  Peter's  420.  496. 


U44  [EXCHi  CmuTBIllITli:aEMCATION. 

riSTd]      .oAt  Air  tho  ««tbitfHt05  jrcfisBRsd;  lOrrtikL- ciiliiBtflitiba  >  of 
— Pmump^     ttia  objeoti(m>. FoUMt  Yi  Offd^itiiiwMMi  tbe^  cMeiofi  «i 
J^       Aiet  of  ottaiidfir  of  ai  ro/idisi  hyi-timiiNem.Jetaty  }^p^ 
lutiilpp  After  tte  dodaBatioQ  dmd  iwlbve  lihe  xitcogokiaif 
(tf  Independence^  and/w aa decided pantlj on thegromid 
that  Nno  Jer$tg  was  not  a  aarereigu  .9tate«  at  tke  time 
and  partly  on  the  ground  tibat  the  penal  lava  of  mai 
eottutry  are  not  taken  notice  of  in  another.  :  W9^  %i 
Oskolm  (i)w9B  the  caie  of:  an  Act  of  confiaoatiom 
{lisB  of  a  debt  hy  a  fi)reign  govemiDent  oonfvarj  to  the 
law  pf  nation^.    Another  iaetance. might  be  giren ^ 
foragn  laws  not  regarded  «kewhere»  viz.,  revieniie  kwa 
relating  to  the  cu^tomf^  which  foreome  reason*  not  veiy 
apparent,  have  been  put  out  of  eooaaideratien^  ^xcopl 
in  instances  where  they  aSected  the  essential  fcom  of 
contract     These  cases  are  all,  for  obvious  reasDna; 
exceptional. 

The  last  objection  to  the  plea  of  the  colonial  Act  was 
of  a  more  technical  character,  namely  that,  assuming  the 
colonial  Act  to  be  valid  in  Jamaica  sud  a  defence  there,  it 
could  not  have  the  extra-territorial  effect  of  taking  away 
the  right  of  action  in  an  EngUsh  Court.  This  objection 
is  founded  upon  a  misconception  of  the  true  character  of 
a  civil  or  legal  obligation  and  the  correspondii^  right  of 
action.  The  obligation  is  the  principal  to  which  a  right 
of  action,  in  whatever  Court,  is  only  an  accessory,  and 
such  accessory,  according  to  the  maxim  of  law,  follows 
the  principal  and  must  stand  or  £sll  therewith ;  Quie 
accessorium  locum  obtinent  extinguuntur  cum  priodn 
pales  res  perempte  sunt.    Aright  of  aetion,  wheAdr 

{a)  1  H,  BL  123;  afflrm«d  in  E.  B.  3  f.  S.  726,  and  in  B.  P.  3  J7ro. 

P.  a  111. 

(b)  6  Af.  #  5.  02. 


y,()\')  AXXKDirnWOTOHIA.]H..>z:i  Hti 

it  anse  irGm  contnraot  governed  hy  ike  law  of  tbe  'pitce,  [IB7D.] 
cor  fkorxL-wvoug,  is  equally  the  i^reatore  of  the  law  of  tW  2aruav$ 
plf^ee^  fund  aubordinate  thereltow  >  l^el  terma  of  the^coni^  j^^ 
traca^  pr  the  okiraotev  of  the  aub^ect^niatte^,  may  ahi§# 
that  the  *  parties  iatended  tiieir  bargain  to  be  governed 
byaome  other  law/ but  primi  facie  it  falls  under  the 
law  of  the  place  where  ilt  was  made.  And  in  like= 
manner  the  civil  liability  arising  out  of  a  wrong  derives 
its  birth  from  the  law  of  the  place,  and  its  character  is 
determined  by  that  law.  Therefore  an  act  committed 
abroad,  if  vaM  and  unquestionable  by  the  law  of  the 
country  where  it  is  done,  cannot,  so  far  as  civil  liability 
is  concerned,  be  drawn  in  question  elsewhere,  unless  by 
force  of  some  distinct  independent  legislation  super* 
Idding  a  liability  other  than  and  besides  that  incident 
to  the  act  itself.  In  this  respect  no  sound  distinction 
can  be  suggested  between  the  civil  liability  in  respect  of 
a  contract  governed  by  the  law  of  the  place  and  a 
wrong. 

The  Courts  of  this  country  are  said  to  be  more  open 
than  those  of  any  other  European  country  to  admit 
actions  founded  upon  foreign  transactions,  but  there  are 
restrictions  in  respect  of  locality  which  exclude  some 
foreign  causes  of  action  altc^ther,  namely,  those  which 
would  be  local  if  they  arose  in  England^  such  as  trespass 
to  laud :  Doukon  v.  Matthews  (a);  and  even  with  respect 
to  those  not  faUing  within  that  description  our  Courts 
do  not  afiPect  universal  jurisdiction.  As  a  general 
rule,  in  order  to  found  a  suit  in  England  for  a  wrong 
alleged  to  have  been  committed  abroad^  two  conditions 
must  be  fulfilled.  «First,  the  wrong  must  be  of  such  a 
character  that  it  would  have  been  actionable  if  committed 

(a)  4  r.  /?.  503. 
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[1870]  ^^  England.  Therefore,  in  The  Halky(a),  the  Judicial 
Paiixirt  Coromittee  prououuoed  againat  a  suit  in  the  Admiralty 
Court  founded  npon  a  liability  under  the  hiw  of  Be^/hm 
for  collision  caused  by  the  act  of  a  pilot  whom  the  ship* 
owner  was  compelled  to  eniploy»  and  for  whom  dierefore, 
as  not  being  his  agent,  he  was  not  responsible  by  JEnfluk 
law.  Secondly,  the  act  must  not  hate  been  justifiable 
by  the  law  of  the  jdace  whore  it  was  done.  Uterefore, 
in  Bkufs  Que  {b\  Blad  ▼.  Baw(fie1d  {c\  Lord  NtMng- 
ham  held  that  a  seizure  in  Iceland,  anthoriBed  by  the 
Danish  GoTemment  and  valid  by  the  law  of  Ae  place, 
could  not  be  questioned  by  dvil  action  in  England, 
although  the  plaintiff,  an  Englishman,  insisted  that  the 
seizure  was  in  violation  of  a  treaty  between  this  country 
andl^iifiiarfc;  it  being  a  matter  proper  for  remonetranoe 
not  for  litigation.  And  in  Dohree  y.  Napier  (d).  Admiral 
Napier,  having  when  in  the  service  of  the  Queen  of 
Portugal  captured  in  Partupmese  waters  an  EnpUsh  ship 
breaking  blockade,  was  hdd  by  the  Court  of  Common 
Pleas  to  be  justified  by  the  law  of  Portugal  and  of  nations, 
though  his  serving  under  a  foreigu  prince  was  contrary 
to  English  law  and  subjected  him  to  penalties  under 
the  Foreign  Enlistmeut  Aet,  59  G.  3.  c  69.  And  in 
Beg.  V.  Lesley  (e),  an  imprisonment  in  ChUi  on  board  a 
British  ship^  lawful  there,  was  held  by  Lord  Chief 
Justice  Erk  and  the  Court  for  Crown  Cases  Reserved 
to  be  no  ground  for  an  indictment  here,  there  being  no 
independent  law  of  this  country  making  the  act  wrongful 
or  criminal.  As  to  foreigu  laws  afibcting  the  liability  of 
parties  in  respect  of  bygone  tranaactions,  the  law  is 

(a)  5  Moo.  P.  C,  a  N,  8.  262.  (b)  3  Swanst.  608. 

(c)  3  Swanst.  601  (<0  2  Binff.  K  C,  781. 

(e)  Bell  a  C.  220. 


clcai1.kHat  if  th«  tmigk  l^  tttticl^ ^ill^  the  iftii«a}  <ii^      £l%W] 
p«T[JcedurerfOT^feiifo^ltjfg'itte^biatgtoii;'a^^W  ttiebtea^     fMiM " 
jmi«daa>y  6tattt(»g  6f'  «ttitJ«}feM,  ^u^fi:^  faWi«=iio'  tr^f ^d*        ^l 
an?a©tioti  iotbisMWUritryVtoi'Tf  ttfe  foi^gn'law^xtiti- 
giua'heB.tlie  right/ii  te'fts  ifiteli^*^ bdi*lii  thfa  dmtitfy'  W 
i|>»bi&  ektingui*ffiBrit  hid  bfe*ti  *ir  i  df  »i^  pHrt^f 

Qiif.ftii  Aot'of  MU-  o^wlU^l^t^^.^  TM^'distihtiKotf  is  tvM- 
iJiiwtiHitedfon  th»bn«teiiJdt^>i^i/8H^tl  SieinS^{a\  wKeiW 
tl^ifirdicA  la*  of  flVeye«f^V<*sdrtpffeoii  was'iife^^^^^  by  the 
eonrt  of  Gommbn  rPleas  to'  b§  im'  Atidii'ei^  iW  this  country 
tQiMl  fictioiiupod  afVe)i6h  ^pk)ftii^bry'ii\yi!e- "beeanse  th^ 
l^W^kaltN  only  With  p#o«5diit^,  fttf#  thi&'tftne  anS  rhan^ef* 
crfBuitfc;tenGipU8ct  mod«s^'a^bnis  itostitii^^  riot 

ajBfec*  to  debtpcy  tbe^Tig'htttrfiobligtttidil  of  the  contract; 
tjic^.yater  oMtniotaa^  ai&d  x>i*«Wfe  bther  \ikxid  hy  Pdittr  v! 
igrP49fi  (i),  -nrhwe;  Ae  dta^d^  df  W'Bill  dT  etoliange  at 
BiiWmaf%\ip6ii  sr^sersoo  in  KUffkmd'Wk^  haa  didehatgedf 
fiprtt  hiaJiability  fof  tihc  Botha(*cef>taiice'6f  ^he  baihete' 
hyoAi^ertifioatttjria)  bdiikyupt<^^  mfaer'fh^' ISiW  of  tlief 
l&kHed  States  t^j^yivr Ad,?  «he'  06lU(t  df  ^'ttes^n^  B^ndh' 
a^Ofrtingi  Ad  geneored  rtxte  4aid^  do^6^  b^  Ldi'd  Mon^Itt- 
im^^iBallanime  y^iG€ldmff.{c)i'  knd:'&veh  Bin (*fe  recognizor, ^ 
that/^whaMd  adiichcfrgfe'of  a  debt  iw  th^  country  where^ 
iteit»s;'ii6ntTackedi  is  a^dtwshw^ifeficSf  if  ^vfeYywbtefre/*^  "S^ 
that^  >Here  ta'dbllffation^  by  ^tttJi^acft\6'  pay  a^  debt  oSe^* 
damagea'iis  dkdharged  ^nd^  aVoideH  lijr  tM  lai^  of  the' 
place,  where  it>  nvas  made,  the'  acc^ssoty  right  of  riction 
i^  etery  Court  6pen  to  the:  t^editor  iini:|uesti6nably  fells 
tb  thegtoiind.-  And  by  strict  parity  of  Vejfsoning^,  irher6 
an  obligation  ex-delicto'toplKjr  damages  is  discharged 

and  avoided  by  the  law  of  the  country  wher^  it  was 

.■"..•  "     ■   • .        ■  i., 

((»}-2i?^,J^.  .{7.202.  (bf&Ekifei^^ 

(c)  Cited  by  LcodEU^inhoroUffhy  5  East  130. 

VOL.  X.  3    Y  B.   &    8. 


1048  [EiCH.   OIL   TRINITY  VACATION. 

[1870.1      made,  the  accessory  right  of  action  is,  in  like  manner. 


PaiLurs  discharged  and  avoided.  Cases  may  possibly  arise  in 
£^^^  which  distinct  and  independent  rights  or  liabilities  or 
defences  are  created  by  positive  and  specific  laws  of  this 
country  in  respect  of  foreign  transactions,  bat  there  is  no 
such  law,  applicable  to  the  jnresent  case,  unless  it  be  the 
Colonial  Governors  Act,  11  &  12  ^.  3.  c.  12.,  aketdy 
discussed  and  disposed  of. 

It  may  be  proper  to  remark  before  quitting  this  part 
of  the  subject,  that  the  colonial  Act  could  not  be  over- 
ruled upon  either  of  these  two  latter  grounds  of  objec- 
tion without  layiug  down  that  no  foreign  l^slation 
could  avail  to  take  away  civil  liability  here  in  respect 
of  acts  done  abroad,  so  that,  for  instance,  if  a  foreign 
country  after  a  revolution  or  civil  war  were  to  pass  a 
general  Act  of  oblivion  or  indemnity  burying  in  one 
grave  all  l^al  memory  alike  of  the  hostilities  and  of  the 
private  retaliations  which  are  the  sure  results  of  anarchy 
and  violence,  it  would,  if  the  argument  for  the  plaintiff 
prevailed,  be  competent  for  a  municipal  Court  of  any 
other  country  to  condemn  and  disregard  as  naturally 
unjust  or  technically  ineffectual  the  law  of  a  sovereign 
state  disposing,  upon  the  same  constitutional  principles 
as  have  actuated  our  own  L^islature,  of  matters  arising 
within  its  territory;  a  course  the  adoption  of  which 
would  be  an  unprecedented  and  mischievous  disr^ard 
of  the  comity  of  nations. 

We  have  thus  discussed  the  validity  of  the  defence 
upon  the  question  argued  by  counsel  touching  the  effect 
of  the  colonial  Act,  but  we  are  not  to  be  understood 
as  thereby  intimating  any  opinion  that  the  plea  might 
not  be  sustained  upon  more  general  grounds  as  shewing 
that  the  acts  complained  of  were  incident  to  the  enforce- 


V. 

Eyrk. 


XXXIV.   VICTORIA.]  1049 

ment  of  martial  law  (a).  It  is  however  unnecessary  to  [1870.] 
discuss  this  further  question,  because  we  are  of  opinion  pu,llips 
with  the  Court  below  that  the  colonial  Act  of  indemnity, 
even  upon  the  assumption  that  the  acts  complained  of 
were  originally  actionable,  furnishes  an  answer  to  the 
action. 

The  judgment  of  the  Court  of  Queen's  Bench  for  the 
defendant  was  right,  and  is  affirmed. 

Judgment  affirmed. 

(a)  On  this  difficult  subject  the  reporters  hare  been  faroured  by  Mr. 
Justice  Willes  with  the  following  note  referring  to  authorities  and  illus- 
trations which  will  be  usefid  if  the  question  as  to  matters  hastily  done 
io  civil  war  or  putting  down  rebellion  being  out  of  ordinary  jxirisdiction 
should  ever  come  to  be  considered  judicially. 

"As  to  the  exercise  of  martial  law  (distinct  from  statute  military  law) 
as  part  of  the  prerogative,  see  Lord  Bacon's  argument  in  TTie  Case  of 
the  Post^ati  of 'Scotland,  Bacon's  works  by  Ba^l  Montagu^  vol.  5,  pp.  106. 
145-6,  and  his  Esioy  on  Plantations^  Id,  vol.  1,  pp.  116.  117;  Co,  Litt, 
1 1  i.  7. ;  The  Case  of  the  Governor  of  Berry,  2  Ventr,  314 ;  Commons 
Debates,  vol.  2,  (1689),  pp.  349.  355.  383;  Sir  Thomas  Uislop's  Case, 
(1820),  62  Annual  Begister,  180 ;  Elphinstone  and  another,  appts..  Bed- 
reechund,  and  another,  respts.,  1  Knapp  316;  Stats.  43  G,  3.  c.  117; 
3  &  4  ^.  4.  c.  4.  As  to  the  jurisdiction  of  one  of  the  American  States 
to  authorize  the  executive  government  to  declare  martial  law,  Luther 
T.  Borden,  7  Howard  1,  and  the  argument  of  Daniel  Webster  in  6 
Weljster's  Works,  217.  240,  7th  ed.,  where  the  effect  of  martial  law  is 
considered.  The  distinction  between  martial  law  and  military  law  in 
an  international  sense  is  also  clearly  laid  down  in  the  elaborate  work 
of  Calvo,  vol.  1,  Derecho  Intemaeional,  pp.  476,  476.  (s.  379,  la  ley 
marcial  y  la  ley  militar ;  s.  380,  la  ley  marcial  en  los  estados  Europeos) 
and  the  authorities  referred  to." 
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ABANDONMENT. 
Notice  of.    See  Insurance,  Marine,  III. 

ACTION. 

See  Award,  I.  Bankruptcy  Act,  III., 
V.  Colony,  Contract*  Costs,  County 
Court.  Gaoler.  Highway,  III.  lu' 
surance.  Marine,  III.  Joint  Stock 
Company,  Slander,  Telegraph  Conu 
pany. 

Notice  of.  See  Metropolis  Management 
Amendment  Act, 

ADJOURNMENT. 

See  Beerhouse.  Commissioners,  Parlia- 
mentary, 

ADMINISTRATOR. 
See  Pleading,  II. 

AMENDMENT. 

Sec  Bankruptcy  Act,  III.  Lessor  and 
Lessee,  II. 

ANIMALS. 
See  Highway,  I. 

APPEAL. 
See  Insurance,  Marineyl,  Limitation^  III, 


Against    rate.     See   Union  Assessment 
Act,  II. 

Of  felony.    See  Writ  of  Restitution. 


APPEARANCE. 

1.  Where  a  defendant  appears  in  per- 
son to  a  writ  of  summons  under  The 
Common  Law  Procedure  Act,  1852, 
15  &  16  Vict.  c.  76.  s.  30.,  the  memo- 
randum reauired  by  sect  31  need  not 
be  delivered  by  him  in  person  or  by  an 
attorney  for  him. 

2.  A  writ  having  been  issued  against 
the  defendant  under  The  Summary 
Procedure  on  Bills  of  Exchange  Act, 
1855,  18  &  19  Vict,  c,  67.,  which  by 
sect  1  incorporates  The  Common  Law 
Procedure  Act,  1852, 15  &  16  Vict,  c.  76. 
ss.  30,  31.,  and  a  copy  of  it  having  been 
left  at  his  house,  he,  on  Monday,  iVb- 
vember  I,  obtained  leave  to  appear.  On 
Wednesday,  November  3rd,  the  plaintiffs, 
not  being  aware  of  that  fact,  obtained 
the  usual  order  for  leave  to  proceed  in 
three  days  as  if  personal  service  had  been 
effected.  The  time  for  entering  an  ap- 
pearance expired  on  Saturday  the  6th. 
On  Monday  morning  the  8th  a  memo- 
randum of  the  appearance  of  the  de- 
fendant was  handed  in  to  the  office. 
The  plaintiffs  afterwards  signed  judg- 
ment on  the  same  day,  and  the  defendant 
was  arrested  on  a  ca.  sa.  The  Court  set 
aside  the  judgment,  but,  as  the  defend- 
ant did  not  give  the  plaintiffs  notice  that 
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AWARD. 


he  had  obtaiDed  leave  to  appear,  and 
alto  entered  his  appearance  without 
notice  to  them,  imposed  the  terms  that 
there  should  be  no  costs,  and  that  no 
action  should  be  brought  against  the 
sheriff.  Oake  and  another  v.  Moorecro/t, 
848. 

ARBITRATOR. 
See  Award. 

ARREST  IN  ENGLAND. 

See  Bankruptcy  Act,  I. 

ARTICLE. 
See  Factory,  I. 

ASSIGNEE. 
Of  bankrupt    See  CastSj  I. 

ASSIGNMENT. 

By  act  of  law.     See  Lessor  and  Lessee^ 

ji. 

Peed.    See  bankruptcy  Act,  11. 

ASSIGNS. 
See  Lessor  and  Lessee,  I. 

ATIACHMENT. 
See  Rule  of  Court. 

ATTORNEY. 
See  Rule  qf  Court. 

ATTORNEY'S  BILL. 
See  Limitation,  III. 

AUpiTOR. 
See  Poor  Law  Auditor. 

AWARD. 

I.  J.  The  plaintiff  and  HT.,  watermen 
on  the  fiver  Thames,  agreed  to  row  a 
right  away  sculler's  race  according  to 


the  recogniied  rules  of  boat  racing,  the 
decision  of  the  referee  to  be  final.    The 
stakes  were  deposited  with  the  defend- 
ant.    In  sculling  races  between  pro- 
fessional  watermen  it  is  the  custom  for 
the  competitors  to  start  themselves,  bat 
if  either  should  make  default  in  starting, 
and  any  question  should  in  consequence 
arise,  it  would  be  in  the  power  of  the 
referee  to  determine  that  question.    The 
plaintiff  and  K.  attempted  unsuccess- 
fully to  start,  and  K.  rowed  to  the  referee, 
who  ordered  him  to  tell  the  plaintiff  that 
if  he  would  not    start    K.  must  start 
without  him.    K»  rowed  over  the  course 
without  the  plainUff,   and  the  referee 
awarded  the  race  and  the  stakes  to  him, 
without  hearing  any  evidence  or  taking 
any  steps  to  ascertain  if  his  order  had 
been  communicated  to  the  plaintiff,  and 
without  having  anv  means  of  acquiring 
the  knowledge  of  the  fact.    In  an  action 
by  the  plaintiff  to  recover  his  deposit, 
the  jury  found  that  the  order  of  the  re- 
feree was    not   communicated    to  the 
plaintiff,  and  that  he  had  not  a  fair  op- 
portunity of  starting.     Hdd  by  the  Ex- 
chequer Chamber,  affirming  (be  judg- 
ment of  the  Queen*s  Bench,  that  the 
jurisdiction  of  the  referee  never  attached, 
and  therefore  his  decision  was  not  final, 
and  the  plaintiff  was  entitled  to  recover. 

2.  Per  Willes  J.,  and  semble,  per 
KeUy  C.  B.  and  Hannem  J.  If  the  re- 
feree had  decided  that  his  order  was 
comm u n icated  to  the  plai  n tiff  h is  decision 
of  that  fact  would  have  been  final. 

3.  Per  KeUy  C.  B.  Quttre,  whether 
a  Court  of  equity  has  jurisdictioD  to 
relieve  against  the  award  of  an  arbi- 
trator, except  upon  the  ground  that 
there  is  no  award?  Sadler  v.  Smiik, 
17. 

II.  1.  Where  an  arbitrator  has  by 
agreement  of  the  parties  authority  to 
determine  disputes  which  may  arise  as 
to  certain  specified  matters,  and  they 
mistaking  the  extent  of  his  authority 
submit  to  him  for  his  determination 
other  matters,  it  is  no  objection  to  his 
award  that  he  determines  concerning 
them.     And 

2.  The  nonrecital  in  his  award  of  any 
submission  beyond  that  in  the  original 
agreement  to  refer  does  not  invalidate 
the  award.      The  Tktanes  Irnm  Works 
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and   Skip  Building   Company,  Limited, 
suppliants,  v.  The  Queen,  33. 

See  Joint  Stock  Company.  Lands 
Clauses  Consolidation  Act,  I.  Plead" 
ing,  I. 

Of  Inclosiire  Commissioners.  See  Ltmt- 
tation,  II. 

BANKER  AND  CUSTOMER, 

See  Cheque. 

BANKRUPT  LAW  CONSOLIDA- 
TION  ACT. 

Sec  Bankruptcy  Act,  IV. 

BANKRUPrCY. 
See  Poor  Law  Auditor. 

BANKRUPTCY  ACT. 

1.  1.  A  certificate  of  conformity  under 
The  Irish  Bankrupt  and  Insolvent  Act, 
20  &  21  Vict,  c.  60.  s.  143.,  though  it  is 
retained  in  Court  after  it  is  signed  by 
the  Court,  operates  immediately  from 
its  date,  and  discbarges  the  party  from 
English  as  well  as  Irish  debts. 

2.  Quisre,  whether  a  protection  order 
granted  under  sect.  134  gives  protection 
in  England  f 

3.  Where  in  an  action  on  contract 
brought  before  bankruptcy  a  verdict 
and  judgment  are  obtained  after  bank- 
ruptcy, and  the  defendant  is  arrested 
for  debt  and  costs,  a  certificate  of  con- 
formity  entitles  him  to  be  discharged  in 
respect  of  both,  though  the  costs  are 
not  proveable  under  the  bankruptcy. 
Maughan  v.  Vinesberg,  37  L.  J.  C,  P. 
210 ;  L.  it.  3  C.  P.  319.  dissented  from. 
Simpson  v.  Mirabita,  77. 

II.  1.  The  Bankruptcy  Amendment 
Act,  1868, 31  &  32  Vict.  c.  104.«. 3.,  which 
enacts  *^  that  no  creditor  shall  be  reck- 
oned in  the  computation  of  the  requisite 
majority"  of  creditors  executing  a  deed 
under  The  Bankruptcy  Act,  1861,  24  & 
25  Vict.  c.  134.  s.  192.,  unlesft  he  proves 
his  debt,  "  and  in  the  computation  of 
the  requisite  value  of  such  creditors,*' 


the  amount  due  to  each  creditor,  after 
deducting  the  value  of  the  securities 
held  by  him  on  the  debtor's  property, 
shall  alone  be  reckoned,  is  not  retro- 
spective. 

2.  The  defendant  in  1864  executed  a 
deed  of  assignment  of  his  property  to 
trustees  for  the  benefit  of  his  creditors  ; 
it  contained  a  clause  empowering  the 
trustees  to  carry  out  contracts  which  he 
had  entered  into,  but  not  a  release.  The 
deed  was  executed  by  the  requisite 
majority  of  creditors  in  value  if  the  debts 
were  reckoned  exclusive  of  secured  debts, 
but  not  if  they  were  included.  In  1867* 
the  plaintiff  brought  an  action  for  a  debt 
due  before  the  execution  of  the  deed, 
which  was  compulsorily  referred,  and, 
the  award  being  in  his  favour,  he  signed 
judgment  and  issued  a  ca.  sa.  On  ap- 
plication to  set  atiide  the  writ  or  stay 
execution ;  Held, 

(1).  That  the  deed  was  void. 
(2).  Per  Mellor  J.,  that  if  the  deed 
were  not  void  this  Court  would 
interfere  to  stay  execution.  EUis 
V.  McCormick,  83. 

III.  J,  executed  a  bill  of  sale  to  the 
defendant  as  security  for  a  debt,  and 
was  adjudicated  a  bankrupt  on  his  own 
petition.  Before  the  adjudication  the 
defendant  seized  and  sold  the  goods, 
and  received  the  proceeds.  In  an 
action  by  the  assignee,  the  jury  found 
that  the  bill  of  sale  was  a  fraudulent 
preference,  and  gave  a  verdict  for  the 
plaintiff.  A  rule  to  enter  the  verdict 
for  the  defendant  was  obtained  on  the 
ground  that  there  was  no  relation  back 
to  the  date  of  the  bill  of  sale  so  as  to 
enable  the  plaintiff  to  recover.  By  the 
Exchequer  Chamber,  reversing  the 
judgment  of  the  Queen's  Bench :  Held. 

1.  That  the  doctrine  of  relation  has 
no  application  to  the  law  of  fraudulent 
preference. 

2.  That  the  assignee  was  entitled  to 
recover  the  proceeds  of  the  goods,  the 
bill  of  sale  being  voidable  at  his  election, 
as  contrary  to  the  policy  of  the  bank- 
rupt laws. 

3.  Per  Martin  B.  The  law  of  frau- 
dulent preference  is  the  same  whether 
the  adjudication  in  bankruptcy  is  ob- 
tained by  a  creditor  hostilely  or  by  the 
bankrupt  on  his  own  petition. 
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4.  SendfU,  ibat  an  action  for  money 
receired  would  lie. 

5.  Conceiisum,  that  a  count  for  con- 
▼crsion  of  the  ffoodi  could  not  be  sus- 
tained. 

6.  Per  Mmrtin  B.  An  objection  to 
the  form  of  action  should  he  expressly 
taken  at  Niti  Prius,  in  order  that  the 
Judice  may  make  such  amendment 
under  llie  Common  Law  Procedure 
Act«  185a,  15  &  16  Viet.  e.  76.  8.  233., 
as  may  be  necessary  for  the  purpose  of 
determining  the  real  question  in  contro- 
rersy.     Markt  v.  Feidham^  371. 

IV.  Id  Jantuny,  1866,  an  Insurance 
Company  lent  a  Xkrjfe  sum  in  consols 
to  he  deposited  by  the  promoters  of  a 
bill  then  before  Parliament  The  two 
plaintiffs,  the  defendant,  and  three  other 
Itersons,  entered  into  an  undertaking 
with  the  Company  that  if  the  bill  was 
thrown  out  the  consols  should  be  re- 
lumMl»  and  that  if  it  passed  (which  was 
the  event  that  happened)  an  equal 
amount  of  stock  should  be  transferred 
to  the  Company,  and  that  a  sum  in  the 
nature  of  interest  on  the  value  of  the 
conaola  at  the  time  they  were  lent  from 
the  end  of  six  months  after  the  loan  to 
the  dale  of  the  transfer  should  be  paid 
lo  th»  Company,  in  Aprii  the  de- 
fendant waa  adjudicated  a  bankrupt. 
In  Jmfy  he  obtaiu<Hi  hi*  order  of  dis- 
chargee. In  AufftLft  the  bill  was  parsed, 
^ul  the  con<s^>U  m-ere  not  tran^temfd  till 
the  5?th  A/tff,  IS07.  aad  the  plairitids 
w^rt  i\Mop<>.Wd  to  iMv  under  i*ie  ucder- 
tokin^  XKiiL  as  the 'equivalent  a>r  in- 
I  *rv*L  lu  an  action  by  th«r  vl  lioud^  to 
rc\VvwcoBtr«b«K.oa  tfvtn  thedeienJaDt. 
W  which  hir  plead  d  KinArurtcv  :  Hild. 
thai  th^  dauttt  a^am^  the  c^Ctfaua:it  in 
fe#|Hrct  ol'  bt«  ttOsMfiik'n^  o^tiid  o<ic 
haw  beett  ^»n.«vW urioer  :iitf  bacvruatci. 
m^uvh  xs  tlht  ;t:t.icrt-dk:rt^  wd*  act  a 

I**"!  ..""T     ^*^^**'^^"Cn     Ac«.     ;>4i, 
iih  LV    ''''    "**    ^^^^''   *•    ">^  9^^*-  *^ 
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plied   from    the  relation   between  tbe 
parties. 

2.  The  defendant  was  tenant  of  s 
warehouse,  and  the  plaintiff  became  bis 
nndertensnt  of  a  room  in  it.  The  rent 
due  to  the  superior  landlord  bein^  ia 
arrear  he  distrained  the  plaintiff's 
goods.  To  obtain  the  release  of  tbe 
goods  the  plaintiff  paid  1 5/.  to  the  supe^ 
rior  landlord.  The  defendant  ^n 
became  bankrupt,  and  obtuned  an  order 
of  discharge.  Afterwards  the  plaintiff 
brought  an  action  in  the  County  Coort 
to  recover  compensation  for  the  injury 
snd  loss  sustained  by  him  in  conse- 
quence of  the  defendant  allowing  tbe 
rent  to  be  in  arrear.  The  Judge  held 
that  the  action  was  not  barred  by  the 
order   of    discbarge.     On    appeal,  the 

Question  being  whether  the  ruling  of  the 
udge  was  correct :  Held, 
( 1 ).  That  the  liability  of  the  defendant 
to  make  compensation  wjas  not 
within  sect.  I53«  and  therefore  was 
not  barred  by  the  order  of  dis- 
charge. 
i2).  That  the  15/.  waa  not  separable 
from  the  rest  of  the  claim.  .foAasoB 
Y.  Skaptet  737. 

VI.  Declaration  against  the  defendant 
as  sheriff  for  the  eecape  of  B.     Pleat. 
First.   Xot  guilty.    Secondly.  That  B. 
was   dischsTKed  from  castodr  on   the 
production  of  a  certificate  of  the  regis- 
tration of  a  composition  deed  under 'Ihe 
Bankruptcy  Act,  lS6l,  24  &  25  Vici.  c. 
;  134.  s,  19S.     Issue  on  both  pleas.     De- 
.  murrer  to  the  second  plea.     Replication 
I  to  the  second  plea.     'Fhat  the  pIsiiKiff's 
■  cause  of  action  asrainst  B.  first  accraed 
'  after  the  makin^;  and  after  the  rciristn- 
:  txoa  of  the  dtcdj  and  the  phintiff  was 
not  3TnoQz»t  the  creditorr  of  B  boond 
by  the  deed.     Tbe   Co«rt  of  Uoeen's 
Bfaeocs  gave  jodgmect  that  the  second 
rlea  was  bad.  and  the  replieaCi<m  good 
>  S.  (!i^  5.  744\  staying  jud^^ment  until 
:iie  cnai  t»f  :he  issues  is  fiict.     On  the 
tnoi  i£  appeami  that  B.  executed  a  deed 
«/f  cumpiMtCKm  UBtier  stat.  24  4r  35  Tiet. 
.*.    Ii4.  s.    i^.«  which  was  reirstered 
:uim«!U2naeiy.     As  Uus  cioK  a  bdl  drawn 
^v  C  uid  jcoepteii  by  B.  w«s  mnnimr. 
Pie  biii  ««i  iBtiyned.  a»  thm  piaznciff. 
Vrtkir  c  bvcume  'itns  the  plaintiff' saed  B. 
*a    rue  idL    mmi   mbnimai   jutigment 
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ogainAt  bim,  and  the  sheriff  having 
arrested  B.  on  a  ca.  sa.  discharged  him 
on  the  production  of  the  certiuficate  of 
registration  of  the  deed.  A  yerdict  was 
found  for  the  plaintiff  on  the  plea  of  not 
guilty,  the  jury  assessing  the  damages 
at  the  amount  of  the  judgment  debt, 
and  for  the  defendant  on  the  issue  on 
the  replication  to  the  second  plea. 
In  the  Queen's  Bench, 

1.  Ueld»  that  the  plaintiff's  debt  was 
barred  by  the  deed,  and  therefore  the 
sheriff  was  justified  in  discharging  B. 
upon  the  production  of  the  certificate. 

2.  QwBte,  whether  the  certificate 
would  have  protected  the  sheriff  if  the 
plaintiff  had  replied  that  B.  had  an 
opportunity  of  pleading  the  deed  and 
did  not  do  so  I 

3.  Held,  that  the  defendant  was  en- 
titled to  the  postea,  and  to  have  judg- 
ment entered  for  him,  as  the  replication 
to  the  second  plea  and  the  verdict  on 
that  issue  curea  the  defect  in  the  second 
plea,  and  shewed  that  the  defendant 
nad  succeeded  on  the  merits. 

In  the  Exchequer  Chamber, 

4.  Held,  that  the  replication  was  in- 
formal for  not  shewing  that  the  defend- 
ant's debt  was  not  barred  by  the  deed. 

5.  Held,  affirming  the  judgment  of 
the  Queen's  Bench,  that  the  defendant 
was  entitled  tu  judgment  on  the  whole 
record,  for,  per  Kelly  C.  B.,  Martin  B. 
and  Brett  J.,  the  defect  (if  any)  in  the 
second  plea  was  cured  by  the  replication, 
which  tendered  the  true  issue  in  the 
cause,  viz.,  whether  the  debt  under  all 
the  circumstances  was  barred  by  the 
deed,  and  the  defendant  having  joined 
issue  upon  the  replication  and  succeeded 
on  it  was  entitled  to  iudgment:  per 
CkcamtU  and  Cleasby  BB.,  and  Keatina 
and  Smith  J  J.,  the  second  plea,  though 
perhaps  informal,  was  sutEcient,  and 
the  replication  to  it  also  sufficient ;  but 
tbe  defendant  having  succeeded  on  the 
replication  was  entitled  to  judgment. 
Dignam  v.  Bailj/,  891. 

BANKRUPTCY  AMENDMENT 
ACT. 

See  Bankruptcy  Act,  II. 

BARON  AND  FEME. 
See  Husband  emd  Wtfe, 


BARRISTER. 
See  Indictable  Offmce, 

BEERHOUSE. 

B.,  the  holder  of  a  licence  to  sell  beer 
under  stat.  3  &  4  Vict,  c.  61.,  in  a  housft 
of  which  he  was  occupier,  gave  the  no* 
tices  required  by  The  Wine  and  Beer- 
house Act,  1869f  32  fSL  33  Viet.  e.  27. »-  7m 
of  his  intention  to  apply  for  a  certificate 
authorising  a  licence  ucder  that  Act  for 
the  sale  of  beer  in  that  house.  On  his 
application  at  the  General  Annual  Li- 
censing Meeting  on  the  20th  August  the 
certificate  was  refused,  upon  the  ground 
that  he-  had  been  convicted  of  miscon^ 
duct  when  occupying  another  licensed 
house.  The  meeting  was  adjourned  to 
the  17th  September.  On  the  2dth  August 

A .  gave  notice  that  he  should  apply  at 
the  adjourned  meeting  for  a  certificate 
in  respect  of  the  same  house  then  ocgu*- 
pied  by  him.  The  justices  refused  to 
hear  the  application,  and  upon  appeal 
to  the  Quarter  Sessions  the  appeal  was 
dismissed,  on  the  ground  that  the  notice 
was  too  late.     Held, 

1.  That  under  stat.  9  G.  4.  e.  61.  s»  3. 
a  notice  of  application  for  a  certificate 
under  that  Act  may  be  given  twenty- 
one  days  before  an  adjourned  meeting, 
and 

2.  That,  reading  together  stats.  9  G.  4. 
0.  61.  s,  3.  and  32  &  33  Viet.  c.  27*  ss. 
5.  7n  the  notice  by  il.  of  his  application 
for  a  certificate  under  the  latter  Act  was 
in  time. 

3.  lliat  the  refusal  of  a  certificate  to 

B.  was  no  bar  to  the  application  by  A. 
The  Queen  v.  The  Justices  qf  the  fVest 
Riding  of  Yorkshire*  Em  parte  Drake, 
840. 

BILL. 
Of  exchange. 

A  bill  of  exchange  for  the  amount  of 
goods  supplied  to  a  Company  by  tbe 
plaintiff  was  accepted  by  the  manager 
for  the  Company,  and  indorsed  by  two 
directors  as  sureties.  The  Company 
soon  after  became  embarrassed,  and  was 
in  the  course  of  being  wound  up  when 
the  bill  became  due.    Tbe  bill  was  dis- 
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4.  SembU,  that  an  action  for  money 
received  would  Ite. 

5.  Concessiim,  that  a  count  for  con- 
version of  the  goods  could  not  be  sus- 
tained. 

6.  Per  Martin  B.  An  objection  to 
the  form  of  action  should  be  expressly 
taken  at  Nisi  Prius,  in  order  that  the 
Judge  may  make  such  amendment 
under  The  Common  Law  Procedure 
Act*  1853,  16  &  16  Viet.  e.  76.  8.  233., 
as  may  be  necessary  for  the  purpose  of 
determining  the  real  question  in  contro- 
versy.    Mark§  v.  Feldham^  371. 

IV.  Id  January j  1866,  an  Insurance 
Company  lent  a  large  sum  in  consols 
to  be  deposited  by  the  promoters  of  a 
biU  then  before  Parhament.  The  two 
plaintiffs,  the  defendant,  and  three  other 
persons,  entered  into  an  undertaking 
with  the  Company  that  if  the  bill  was 
thrown  out  the  consols  should  be  re- 
turned, and  that  if  it  passed  (which  was 
the  event  that  happened)  an  equal 
amount  of  stock  should  be  transferred 
to  the  Company,  and  that  a  sum  in  the 
nature  of  interest  on  the  vahie  of  the 
consols  at  the  time  they  were  lent  from 
the  end  of  six  months  after  the  loan  to 
the  date  of  the  transfer  should  be  paid 
to  the  Companv.  In  April  the  de- 
fendant was  adjudicated  a  bankrupt. 
In  July  he  obtained  his  order  of  dis- 
charge. In  August  the  bill  was  passed, 
but  the  consols  were  not  transferred  till 
the  8th  Jl/ffjf,  1867«  and  the  plaintiffs 
were  compelled  to  pay  under  the  under- 
taking 500/.  as  the  equivalent  for  in- 
terest. In  an  action  by  the  plaintiff's  to 
recover  contribution  from  the  defendant, 
to  which  he  pleadid  bankruptcy  :  Held, 
that  the  claim  against  the  defendant  in 
respect  of  his  undertaking  could  not 
have  been  proved  under  the  bankruptcy, 
inasmuch  as  the  undertaking  was  not  a 
liability  to  pay  money  within  The  Bank- 
rupt Law  Consolidation  Act,  1849. 
13  &  13  Vict,  c,  106.  s,  178,  nor  was 
the  liability  of  the  defendant  capable  of 
valuation  within  The  Bankruptcy  Act, 
1861,  24  &  23  Vict.  c.  134.  s.  154. 
Cary  and  another  v.  Dawson,  663. 

V.  1.  The  Banknipt  Act,  1861,  24  & 
25  Viet.  c.  134.  s.  153.,  applies  only  to 
express  contracts,  and  not  to  those  im- 


plied  from    the  relation   between   tke 
parties. 

3.  The  defendant  was  tenant  of  a 
warehouse,  and  the  plaintiff'  became  hrs 
undertenant  of  a  room  in  it.  The  rent 
due  to  the  superior  landlord  being  is 
arrear  he  distrained  the  plaintifi^s 
goods.  To  obtain  the  release  of  the 
goods  the  plaintiff' paid  15/.  to  the  supe- 
rior landlord.  The  defendant  then 
became  bankrupt,  and  obtained  an  order 
of  discharge.  Afterwards  the  plaintiff 
brought  an  action  in  the  County  Court 
to  recover  compensation  for  the  injury 
and  loss  sustained  by  him  in  conse- 
quence of  the  defendant  allowing  the 
rent  to  be  in  arrear.  The  Judge  held 
that  the  action  was  not  barred  by.  the 
order   of    discharge.     On    appeal,  the 

Juestion  being  whether  the  ruling  of  the 
udge  was  correct :  Held, 
( 1 ).  That  the  liability  of  the  defendant 
to  make  compensation  was  not 
within  sect.  153,  and  therefore  was 
not  barred  by  the  order  of  dis- 
charge. 
(2).  That  the  15/.  was  not  separable 
firom  the  rest  of  the  claim.  Johnson 
V.  Skapte,  737. 

VI.  Declaration  against  the  defendant 
as  sheriff  for  the  escape  of  B.  Pleas. 
First.  Not  guilty.  Secondly.  That  B. 
was  discharged  from  custody  on  the 
production  of  a  certificate  of  the  regis- 
tration of  a  composition  deed  under 'llie 
Bankruptcy  Act.  1861.  24  Sc  25  Viet.  e. 
134.  ff.  198.  Issue  on  both  pleas.  De- 
murrer to  the  second  plea.  Replication 
to  the  second  plea.  I'hat  the  plaintiff^s 
cause  of  action  against  B.  first  accrued 
after  the  making  and  after  the  registra- 
tion of  the  deed,  and  the  plaintiff  was 
not  amongst  the  creditors  of  B.  bound 
by  the  deed,  llie  Court  of  Queen's 
Bench  gave  judgment  that  the  second 
plea  was  had,  and  the  replication  good 
(8  B.  Sf  S.  744),  staying  judgment  until 
the  trial  of  the  issnes  in  fact.  On  the 
trial  it  appeared  that  B.  executed  a  deed 
of  composition  under  stat.  24  &  26  Viet, 
c,  134.  s.  198.,  which  was  registered 
immediately.  At  this  time  a  bill  drawn 
by  C.  and  accepted  by  B.  was  running. 
The  bill  was  indorsed  to  the  plaintiff. 
After  it  became  due  the  plaintiff  sued  B. 
on    the  bill    and    obtained   judgment 


BANKRUPrCY. 

■gainut  him,  aod  the  sheriff  having 
BrreBted  B.  on  a  ca.  sa.  discharged  him 
on  cbo  iiroductioQ  of  tha  certiOcete  of 
rcgiitratioD  of  tbedeed.  A  verdict  wai 
found  for  the  iikintifTon  the  plea  of  not 
tfuilty,  the  jury  aiseeaing  the  damages 
at  the  amount  of  the  judftment  debt, 
and  for  the  defendant  on  the  iaBue  on 
the  replication  to  the  Mcond  plea. 

In  the  Queen'a  Bench, 

1.  Held,  that  the  pUinUff'a  debt  wii 
barred  bj  the  deed,  and  therefore  the 
■beriff  waa  justified  in  discharging  B. 
upon  the  production  of  the  cerliBcale. 

a.  Qwere,  whether  the  certilicale 
would  have  protected  the  sbpriff  if  the 
plaintiff  had  replied  that  6.  had  an 
opportunity  of  pleading  the  deed  and 
did  not  do  sol 

3.  Held,  thai  the  defendant  was  en- 
titled to  the  postea,  and  tu  have  judg- 
ment entered  for  hiio,  as  the  replicalion 
to  the  second  iilea  and  the  verdict  on 
that  issue  cured  the  defect  in  the  second 

tlea,   and  shewed   that   the  defendant 
ad  succeeded  on  the  merits. 
Jn  the  Kxchequer  Chamber, 

4.  Held,  that  the  replication  was  in- 
formal for  not  shewing  that  tbe  defend- 
ant's debt  was  not  barred  l>y  the  deeii. 


ititled  to  jud){iDeut  on  the  whole 
record,  for.  per  KcUy  C.  B.,  Maitia  U. 
and  Brell  J.,  the  defect  (if  any)  in  the 
second  plea  wax  cured  by  the  replicalion, 
which  tendered  the  true  issue  in  the 
cause,  vii.,  whether  the  debt  under  all 
the  circumstances  was  barred  by  the 
deed,  and  the  defendant  having  joined 
issue  upon  the  replication  and  succeeded 
on  it  was  entitled  to  iudgmeot:  per 
CkoMttU  and  Cliasby  BB.,  and  Keating 
and  Smith  JJ,,  the  second  plea,  though 
perhaps  informal  waa  sulBoient,  and 
the  rephcslion  to  it  also  sufGcientj  but 
tbe  defendant  having  succeeded  on  the 
replication  waa  entitled  to  judgment. 
liigiam  v.  Baily,  HQl. 


See  Banhvplqi  Act,  11. 
BARON  AND  FEME, 
See  HMtband  c«{  Wtft. 


BARRISTER. 
See  Indietebh  Ofmet. 

BEERHOUSE. 

B.,  the  holder  of  a  licence  to  setl  beer 
under  atat.  3  &  4  Vict.  c.  CI.,  inalunisA 
of  which  he  wae  occupier,  gave  tbe  no- 
tices required  by  Tbe  Wine  and  Bser- 
honte  Act,  IsSg,  32  A  33  Vict.  e.  37. «.  7; 
of  his  intention  to  apply  for  ■  certificate 
authorising  a  licence  ucder  that  Act  for 
the  sale  of  beer  in  that  house.  On  his 
apphcatiun  at  tbe  General  Annual  Li< 
censing  Meeting  on  the  Wlh  Atiffust  tbt 
certificate  was  refused,  upon  the  ground 
that  he- had  been  convicted  of  miscon* 
duct  when  occupying  another  Kcnited 
house.  The  meeting  waa  adjourned  to 
the  17th  Seplanber.  On  the  33th  Aagutt 

A,  gave  notice  that  he  should  aj^lf  at 
the  adjourned  meeting  for  a.  certificate 
in  re«pect  of  the  same  house  then  occur. 

Eied  by  him.  Tbe  justices  refuted  to 
ear  the  application,  and  upon  appe*] 
to  the  Quarter  Saisioua  tbe  appeal  waa 
dismlHsed,  on  the  ground  that  the  notice 
was  too  late.     H«ld. 

1.  That  under  atat.  9  O.  4.  e.  61.  «.  3. 
a  notice  of  application  for  a  certificate 
rnder  that  Act  may  ha  given  twenty>- 
one  days  before  au  adjourned  meeting, 

2.  That,readingtDgetherBtats.gG.4. 
0.  61.  M.  3.  and  32  &  33  Viet.  e.  87.  m. 
5.  7^  the  notice  by  A.  of  his  application 
for  a  certificate  under  the  latter  Act  was 

3.  I'hat  the  refusal  of  a  certificate  to 

B.  t«as  no  bar  to  the  application  by  A. 
The  Qwfli  V.  Tht  Jnttiee*  nf  Ike  tVeat 
Riditig  of  Yorktkiri.     Ea  parte  Drakt, 


BILL. 
Of  exchange. 

A  bill  of  esehanga  for  the  amoiint  of 
goods  supplied  to  a  CompaDy  by  the 
plaintiff  was  accepted  by  the  manager 
for  the  Company,  and  indorsed  by  two 
directors  as  sureties.  The  Company 
soon  after  became  embarrasted,  and  waa 
in  the  course  of  being  wound  up  when 
the  bill  became  due.    Tha  bill  ww  die- 
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hoQoared,  and  notice  of  dUbonoar  was 
aaot  to  the  defendant,  one  of  the  indor- 
aen.  addreised  to  the  office  of  the  Com- 
pany, which  did  not  reach  him  in  due 
time.  The  plaintiff  made  inquiries  as 
to  the  address  of  the  defendant,  but  not 
at  the  office  of  the  Company.  The  jury 
found  that  be  had  done  all  that  he  rea- 
sonably could  do  for  the  purpose  of 
finding  out  the  address  of  the  denndant. 

1.  Held,  That  the  notice  of  dishonour 
was  sufficient,  as  the  defendant  must  be 
taktn  to  have  held  out  the  office  of  the 
Company  as  his  place  of  business  for 
that  transaction. 

2.  SewUtle,  per  Cockbum  C.  J.  and 
BkuskAwm  J.,  that  the  pluntiff  had  not 
used  such  diligence  as  would  excuse 
giving  notice  of  dishonour.  Berridge  v. 
FUsgeraid,  668. 

See  Bankruptcy  Act,  VI. 

Of  sale.    See  Bankntptcy  Act,  III.  i^- 
/■ret. 


BOARD  OF  HEALTH. 

See  Highway t  III. 

BOAT  RACE. 
See  Award,  I. 

BREAD. 

Sut.  6  &  7  JF.  4.  c.  37.  s.  4.  enacts, 
that  all  bread  sold  beyond  the  city  of 
London  &c.  shall  be  sold  by  weight; 
provided  that  nothing  in  the  Act  shall 
extend  to  prevent  bakers  "  from  selling 
bread  usually  sold  under  the  denomina- 
tion of  French  or  fancv  bread  or  rolls 
without  previously  weighing  the  same." 

1.  Held,  per  Lush  and  Hayes  JJ., 
Hannen  J.  dissentiente,  that  the  proviso 
does  not  apply  to  bread  which,  having 
at  the  time  of  the  passing  of  the  Act 
been  usually  sold  under  the  denomina- 
tion of  fancy  bread,  had  at  the  time  of 
the  sale  ceased  to  be  sold  under  that 
denomination.    The  Queen  v.  Wood,  534. 

2.  Held,  per  Cockbum  C.  J.,  MeUor 
and  Hayes  Jj.),  that  where  a  customer 
applying  to  purchase  bread  asks  for 
bread  by  weight,  the  baker  is  bound  to 


•ell  by  weight,  whether  he  delivers  to 
him  ordinary  bread  or  £Emcy  bread.  Bat 

3.  SembU\  he  is  not  bound  to  weigh 
the  loaf  in  the  presence  of  the  customer 
when  he  is  not  requested  to  do  so. 
And 

4.  Per  CoMwm  C  J.  Bread  of  a 
fancy  character  baked  differently  fron 
ordinary  or  household  bread  is  within 
the  proviso  to  sect.  4,  though  not  sokl 
as  fancy  bread  at  the  time  of  the  passing 
of  the  Act.  The  Qseea  v.  Kemutt.  Tke 
<2iMe»  V.  Sawsdert,  S34. 

BRIBERY. 

In  an  action  on  The  Municipal  Corpo- 
ration Act,  1859.  22  Vict  c.  35«  #.  11., 
for  a  penalty  for  bribenr*  it  appeared 
that  tke  defendant,  while  soliciting  a 
vote  at  an  election  of  counciUors  for  the 
city  of  Z.,  told  the  voter  that  he  would 
be  remunerated  for  lose  of  time.  The 
Judge  of  the  County  Court  gave  judg- 
ment for  the  defendant,  but  submitted 
the  question  to  this  Court  whether  the 
transaction  was  bribery  within  The  Cor- 
rupt Practices  Prevention  Act,  1854, 
17  &  18  Vict,  e,  102.  s.  2.  subs.  1., 
which  by  stat.  22  Vict,  c.  36.  s,  12.  ap- 
plies to  municipal  elections.  Held  that 
it  was  so,  inasmuch  as  it  amounted  to 
an  offer  or  promise  to  procure  or  endea- 
vour to  procure  "  money  or  valuable 
consideration"  for  a  voter  "  in  order  to 
induce*'  him  "to  vote*'  at  the  election. 
Simpson  v.  Yeend,  752. 

BURIAL  (GROUND. 

1.  Ground  consecrated  for  burial 
cannot  be  applied  to  secular  purposes, 
nor  the  bodies  of  the  dead  buried  in  it 
removed  by  the  owners  of  the  soil  with- 
out the  authority  of  an  Act  of  Parlia- 
ment. 

2.  Trustees  constituted  under  a  local 
Act  of  Parliament  in  1774  purchased 
land  for  the  purpose  of  a  burial  ground, 
and  for  erecting  a  parish  workhouse. 
In  1778  a  piece  of  the  land  adioining 
the  workhouse  was  consecrated  as  a 
burial  place  for  the  parishioners.  A 
portion  of  the  ground  was  used  for  the 
burial  of  paupers,  but  for  the  last  forty 
years  there  had  been  no  burials  in  it ; 
and  in  1865  it  was  closed  by  order  in 


CANON. 


CARRIER. 
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council  under  sttt.  15  &  16  Vict.  c.  95. 
in  1863  the  board  of  guardians,  to  whom 
the  property  of  the  parish  had  been 
transferred,  not  being  aware  that  the 
burial  ground  had  been  consecrated, 
commenced  the  erection  of  a  new  work- 
house, with  a  chapel  and  infirmary  on 
part  of  it.  In  1865  they  instituted  a 
suit  in  the  Ecclesiastical  Cfourt,  in  which 
they  prayed  a  faculty  for  the  erection  of 
buildings  for  parochial  purposes  on  the 
burial  ground.  A  rule  for  a  prohibition 
obtained  by  a  non  parishioner  was  dis- 
charged on  two  grounds : 

(1).  The  faculty  embraced  two  distinct 
objects,  and  for  one  of  them,  viz. 
the  erection  of  a  chapel,  a  faculty 
might  be  granted,  and  it  was  not 
to  be  presumed  that  the  Ecclesias- 
tical Court  would  exceed  its  juris- 
diction. 
(3).  The  granting  of  a  prohibition  on 
the  application  of  a  stranger  is  dis- 
cretionary. The  Queen  v.  Sir 
Trovers  Twiss,  Judge  of  the  Con- 
sistory Court  of  London,  298. 

CANON  RESIDENTIARY. 
See  Dean  and  Chapter, 

CARRIER, 

1.  1.  A  contract  with  a  common  car- 
rier for  the  carriage  of  goods  from  a 
foreign  port  to  a  port  in  England,  and 
thence  by  land  in  England  is  divisible, 
and  be  is  entitled  to  the  protection  of 
the  Carriers  Act,  1 1  G.  4  4*  1  fr.  4. 
c.  68.  s.  1.,  in  the  carriage  by  land. 

2.  A  common  carrier  who  enters  into 
a  special  contract  for  the  carriage  of 
goods  does  not  lose  the  protection  of 
sect.  1,  provided  the  terms  of  the  con- 
tract are  not  inconsistent  with  the  goods 
being  received  by  him  in  the  character 
of  common  carrier :  e.  g.  a  contract  with 
a  railway  Company  for  the  carnage  of 
goods,  exempting  them  from  liability 
for  railway  accidents,  breakage,  or 
wrong  delivery  caused  by  error  or  in- 
sufficiency in  marks  or  numbers. 

3.  Sect.  6  applies  only  to  special  con- 
tracts which  are  inconsistent  with  the 
protection  given  by  sect.  1. 

4.  A  special  contract  to  carry  goods, 
though  not  signed  by  the  consignor,  is 


binding  upon  t  railway  Company,  as  it 
is  not  within  The  Railway  and  Canal 
Traffic  Act,  1864,  17  &  18  Vict.  c.  31. 
s.  7*>  which  provides  that  no  special 
contract  shall  be  binding  upon  the  party 
unless  signed  by  him  or  the  person 
delivering  the  goods  to  be  carried. 

By  the  Exchequer  Chamber  affirming 
the  judgment  of  the  Queen's   Ben^. , 
Baxendale  ▼.  The  Great  Bastem  Roitway 
Company,  212. 

II.  A  child's  toy  called  a  spring  horse, 
78  lbs.  in  weight,  and  44  inches  hi 
length,  standing  on  a  flat  surface,  is  not 
within  the  regulation  of  a  railway  Com- 
pany allowing  first  class  passengers 
112  lbs.  of  personal  luggage  only  (not 
being  merchandize  or  other  articles 
carried  for  hire  or  profit)  free  of  charge." 
Hudston  V.  The  Midland  Railway  Com* 
pany,  604. 

III.  The  plain tiflf  took  a  through  ticket 
from  the  Charing  Cross  Station  of  the 
defendants,  the  5.  E,  R,  Company,  to 
Paris :  the  ticket  was  in  three  coupons : 
1 ,  from  London  to  Dover  ;  2,  from  Dover 
to  Calais;  3,  from  Calais  to  Paris,  His 
luggage  consisted  of  a  portmanteau  and 
hat  box,  which  were  registered  through 
to  Paris.  Upon  the  ticket  was  printed 
the  following  condition  :  "  The  S.  E,  R. 
Company  is  not  responsible  for  loss  or 
detention  of  or  injury  to  luggage  of  the 
passenger  travelling  by  this  through 
ticket  except  while  the  passenger  is 
travelling  by  The  S.  E.  R,  Company's 
trains  or  boats."  The  portmanteau  was 
lost  on  the  journey  between  Calais  and 
Paris,     In  an  action  for  the  loss, 

1.  Held,  that  The  Railway  and  Canal 
l>afficAct,  1854,  17  &  18  FteJ.  c.  31., 
only  applied  to  the  traffic  of  the  Com- 
pany on  their  own  line,  and  therefbre 
the  defendants  were  at  liberty  to  make 
the  special  contract  contained  in  the 
ticket. 

2.  Semblej  per  Cochbum  C.  J.,  that 
the  contract  by  the  defendants  was  to 
carry  the  plaintifif  and  his  luggage  the 
whole  distance  from  London  to  Paris. 
Zunz  V.  The  South  Eastern  Raihoay 
Company,  594. 

CASE  STATED  BY  JUSTICES. 
See  Marhet,  II. 


1058 


CATHBPBAL. 


CERTIFICATE. 


CATHEDRAL  CHAPTER. 

See  Dean  and  Chapter. 

CATTLE. 

Stat.  28  &  29  Vict.  e.  60.  s.  l.»  which 
makes  the  owner  of  a  dog  "liable  in 
damages  for  injury  done  to  any  cattle  or 
sheep  by  his  dog^  without  proof  of  a 
previous  mischieyous  propensity  in 
the  dogf  includes  horses  in  the  term 
"  cattle."     Wright  v.  Pearson,  723. 

See  Highway,  I. 

CENTRAL  CRIMINAL  COURT. 

1.  In  commissions  of  over  and  ter- 
miner, while  the  whole  body  of  the 
justices  named  in  the  commission  con- 
stitute the  Court  of  oyer  and  terminer, 
each  Judge  sitting  under  it  represents 
the  Court ;  so  that  whatever  takes  place 
before  a  single  Judge  is  considered  as 
done  constructively  before  the  whole 
Court. 

2.  Stat.  4  &  5  FT.  4.  c.  4.  s.  36.  ss.  1.  2., 
after  establishing  and  constituting  the 
Central  Criminal  Court,  and  autho- 
rizing the  Crown  to  issue  commissious 
of  oyer  and  terminer  and  gaol  delivery, 
enacts  that  it  shall  be  lawful  for  the 
Judges  of  the  Court,  "  or  any  two  or 
more  of  them,  to  inquire  of,  hear,  de- 
termine, and  adjudge*'  the  oflPences 
specified.     Held, 

(1).  Per  Cockbum  C.  J.  That  this 
enactment  did  not  require  that  two 
Judges  should  sit  on  the  trial  of 
an  indictment. 

Per  Mellory  Lush  and  Hayes  J  J.  That, 
supposing  the  attendance  of  one  of 
the  aldermen  of  the  city  of  London 
named  in  the  commission  was 
necessary  in  addition  to  the  pre- 
siding Judge,  it  was  no  ground  of 
error  that  the  same  alderman  was 
not  present  throughout  the  trial. 

(2).  That  more  than  one  Court  might 
sit  at  the  same  time. 

(3).  That  the  Judge  of  the  SherifiFs 
Court  of  the  city  of  London  had 
jurisdiction  to  sit  as  a  Judge  of  the 
Central  Criminal  Court.  Leverson 
V.  The  Queen,  404. 


CERTIFICATE. 

For  sale  of  beer.    See  Beerhouse. 

Of  conformity.    See  Banbiqftcy  Ad,  I. 

Of   registration  of   composition    deed. 
See  Bankruptcy  Act,  VI* 

CERTIORARI. 
See  Qfice,  I.     Special  Constables. 

CHARTERPARTY. 

1 .  Where  a  charterpartv  is  silent  as 
to  the  time  within  which  tne  cargo  is  to 
be  unloaded  at  the  port  of  destination 
the  contract  implied  by  law  is  that  the 
shipowner  and  the  charterer  shall  each 
perform  his  part,  and  neither  is  answer- 
able for  delay  caused  by  vis  major. 

2.  A  chiirterparty  for  a  voyage  from 
Liverpool  to  Lima  or  Valparaiso  pro- 
videdf  that  the  vessel  should  proceed  to 
the  port  of  discharge,  or  as  near  thereto 
as  she  could  safely  get,  and  there  deliver 
her  cargo  in  the  usual  and  customary 
manner.  A  specified  number  of  days 
were  agreed  upon  for  loading  the  vessel 
at  Liverpool,  but  there  was  no  such 
agreement  as  to  her  discharge  at  her 
port  of  destination.  The  vessel  arrived 
at  her  port  of  discharge  and  remained 
discharging,  till,  owing  to  apprehension 
of  a  bombardment  by  a  hostile  fleet,  the 
authorities  suspended  all  landing  of 
goods  for  seven  days,  after  wHich  she 
returned,  and  her  discbarge  was  com- 
pleted. Held,  by  the  Exchequer  Cham- 
ber, affirming  the  judgment  of  the 
Queen's  Bench,  that,  the  discharge  of 
the  cargo  being  an  act  to  be  done  by 
the  shipowner  and  freighter,  the  ship- 
owner could  not  maintain  an  action 
against  the  freighter  for  the  loss  from 
the  delay  occasioned  by  the  vis  major. 

3.  Semble,  per  Martin  B.  The  case 
was  within  the  exception  of  '*  restraints 
of  princes  and  rulers."  Ford  v.  Cotes- 
worth,  991. 

See  Insurance^  Marine,  11 L 

CHEQUE. 

C,  the  payee  of  a  cheque  drawn  on 
Monday,  the  4th  June,  on  a  bank  at  Fal- 
mouth, paid  it  on  Tuesday,  the  5th,  to 


CHURCH  BUILDING  ACTS. 


COLONY. 
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the  credit  of  his  account  in  a  bank  at 
Truro,  which  is  about  ten  miles  from 
Falmouth,  Oo  Tuesday,  the  5th,  the 
Truro  Bank,  haviofi^  no  assent  at  Fal' 
mouth,  sent  the  cheque  to  B.  4'  Co.  their 
London  afi^ents,  who  received  It  on 
Wednesday,  the  6tb,  and  handed  it 
through  the  Clearing  House  to  the 
London  agents  of  the  Falmouth  Bank; 
they  forwarded  it  to  the  Falmouth  Bank, 
who  received  it  on  Thursday,  the  7th, 
and  debited  the  drawer's  account  with 
the  amount  axMl  cancelled  the  cheque, 
and  by  post  of  the  same  day  wrote  to 
their  London  agents  to  pay  it  on  their 
account  On  the  rooming  of  that  day 
their  London  agents  stopped  payment, 
and  the  London  agents  of  the  Truro 
Bank  wrote  to  the  Falmouth  Bank  re- 
questing them  to  return  the  cheque  or 
pay  it.  On  Friday,  the  8th,  the  Fal" 
mouth  Bank  wrote  refusing  to  do  either, 
and  on  the  following  day  stopped  pay- 
ment. On  Saturday,  the  9th,  the  Truro 
Bank  gave  C.  notice  of  dishonour. 
Held,  that  the  Truro  Bank  were  entitled 
to  debit  C.  with  the  amount  of  the 
cheque,  inasmuch  as 

(1).  They  were  not  bound  to  send  the 
cheque  direct  to  the  Falmouth  Bank, 
and  therefore  it  was  presented  in  due 
time. 

(2).  Notice  of  dishonour  was  given  to 
C.  in  due  time.   Prideaux  v.  Criddle^  515. 

CHURCH  BUILDING  ACTS. 
See  Vestry  Meeting. 

CHUCHWARDENS. 

Election  of.     See  Vestry  Meeting. 

CLAIM  OF  RIGHT. 
See  Slander, 


CLERK  OF  THE  PEACE. 


See  Office,  I. 


COLLIERY. 
See  Fixtures,  I. 


COLONY. 

1 .  The  Crown  has,  by  its  prerogative, 
power  to  create  a  legislative  assembly 
m  a  conquered  or  ceded  colony,  and 
still  more  in  a  settled  colony. 

2.  Qwere,  whether  JamaUta,  which 
was  originally  conquered  from  the 
Spaniards,  is  now  to  be  considered  a 
settled  colony  ? 

3.  An  Act  of  the  local  legislature  law- 
fully  constituted,  whether  in  a  settled  or 
conquered  colony,  assented  to  by  the 
Crown,  has,  as  to  matters  within  its 
competence  and  the  limits  of  its  ju- 
risdiction, the  operation  and  force  of 
Sovereign  legislation,  though  embject  to 
be  controlled  by  the  Imperial  rarlia- 
ment. 

4.  Trespass  for  false  imprisonment  in 
Jamaica.  Plea,  that  the  aefendant  was 
governor  of  the  island ;  that  a  rebellion 
broke  out  there  which  the  governor  and 
others  acting  under  his  authority  had 
arrested  by  force  of  arms ;  that  an  Act 
was  afterwards  duly  passed  by  the  legis- 
lature of  the  island  and  received  the 
royal  assent,  by  which — after  reciting 
the  rebellion,  a  proclamation  of  martiid 
law  within  certain  local  limits  by  the 
governor,  with  the  advice  of  a  council 
of  war ;  that  tbe  rebellion  had  been  sup- 
pressed and  imminent  general  sacrifice 
of  life  thereby  averted ;  that  the  military, 
naval  or  civil  authorities  might,  ac- 
cording to  the  law  of  ordinary  peace,  be 
responsible  in  person  or  purse  for  acts 
done  in  good  faith  for  the  purpose  of 
restoring  public  peace  and  queUing  the 
rebellion,  &c. — it  was  enacted  bv  the 
governor,  legislative  council  ana  as- 
sembly of  the  island,  among  other 
things,  that  the  defendant,  and  all  offi- 
cers and  other  persons  who  had  acted 
under  his  authority  or  had  acted  bon& 
fide  for  the  purposes  and  during  the 
existence  of  martial  law,  whether  the 
acts  were  done  in  any  district  in  which 
martial  law  was  proclaimed  or  not,  were 
thereby  indemnified  in  respect  of  all 
acts,  matters  and  things  done  in  order 
to  put  an  end  to  the  rebellion,  and  all 
sucn  acts  were  thereby  made  and  de- 
clared lawful,  and  were  confirmed.  That 
the  grievances  complained  of  were  mea- 
sures used  in  the  suppression  of  the 
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COMMISSION. 


COMMON  LAW  PROCEDURE  ACT. 


rebelltofi,  and  were  reasonably  and  in 
good  faith  considered  by  the  defendant 
to  be  proper  for  the  purpose  of  putting 
aA  end  to  and  were  booft  6de  done  in 
ocder  to  put  an  end  to  the  rebellion,  and 
so   were  incloded   in    the    indemnity. 
DeoMirrer,  and  replication  ;  that  the  de* 
fendant  as  governor  was,  by  the  law  of 
Jflsunes,  a  neeessary  party  to  the  making 
of  tha  Act.    Deraorrer.     Held»  by  the 
Excbcqoer  Chamber,  aflBrming  the  jndg- 
maoi  oif  the  Qoeen's  Bench, 
(1).  That,  so  far  aa  it  related  to  ciyil 
proceedings,  the  Act  of  Indemnity 
was  not  repugnant  to  the  Colonial 
Governors  Act,    11    &   12    IF.  3. 
e.  12.,  and  therefore  was  not  made 
void  by  sUt.  28  &  29  Vict,  c.  63. 
(2).  That,  though  retrospective  in  its 
character  and  taking  away  a  right 
of  action  once  vested,  it  was  not 
naturally  or  necessarily  unjust,  and 
therefore  had   force    without   the 
limits  of  Janutica. 
(3).  That  it  could  have  the  extra-terri- 
torial efkci  of  taking  away  a  right 
of  action  in  an  JSnjf&h  Court. 
(4).  That  the  governor  might  give  his 
oflicial  consent  to  the  Act,  though 
he  was  individually  interested. 
(5)i  Qumrty  whether  a  clause  in  it 
which  empowered  the  governor  for 
the  time  oeing  to  decide  whether 
any  particular  act  fell  within  its 
provisions  was  valid  in  this  country. 
5.  An  act  committed  abroad,  if  valid 
and  nnquestiooable  by  the  law  of  the 
place,  cannot  so  far  as  civil  liability  is 
concerned,  be  drawn  in  question  else- 
where, unless  by  force  of  some  distinct 
exceptional    legislation   superadding  a 
liability  other  than   and   besides   that 
incident  to  the  act  itself.     Phillips  v. 
JB^1004. 


COMMISSION. 

Of  ojer  and  terminer.    See  Central  Cri- 
mmal  Court, 


COMMISSIONERS. 
Inclosure.  See  Limitation,  II. 
Parliamentary. 


By  Stat.  15  8c  16  Vict,  c,  57.  s,  4.  the 
commissioners  appointed  under  the  Act 
to  inquire  into  the  existence  of  corrupt 
practices  at  the  parliamentary  election 
m  any  county  or  borough  shall,  upon 
their  appointment  or  within  a  reasonable 
time  afterwards,  go  to  such  county  or 
borough,  '*  and  shall  from  time  to  time 
hold  meetings  for  the  purposes  of  such 
inquiry  at  some  convenient  place  within 
the  same,  or  within  ten  miles  thereof, 
and  shall  have  power  to  adjourn  such 
meetings  from  time  to  time,  and  from 
any  one  place  to  any  other  place"  within 
the  county  or  borough,  or  within  ten 
miles  thereof^  *'  as  to  them  may  seem 
expedient:**    provided    that   they  shall 
not  adjourn  the  inquiry  for  any  period 
exceeding  one  week  without  the  consent 
of  a  Secretary  of  State.    Three  commis- 
sioners appointed  under  stat.  15  &  16 
Vict,  c,  57.  to  inquire  into  the  existence 
of  corrupt  practices  at  parliamentary 
elections  for  the  borough  of  B,  held 
several  meetings  there,  and  on  the  25th 
September,  1869,  the  inquiry  was  ad- 
journed to  the  27th  SqUember^  on  which 
day,  onlv  two  being  present,  the  iiiouirv 
was,  with  the  concurrence  of  the  tnird, 
adjourned  to  the  19th  October,  the  con- 
sent of  the  Secretary  of  State  having 
been  previously  obtained.    At  a  meeting 
subsequent  to  the  1 9th  October,  9i  person 
who  was  summoned  as  a  witness  and 
refused  to  give  evidence  waa  committed 
for  contempt.    On  a  motion  to  discharge 
him, 

1.  Held,  that  the  commissioners  had 
power  to  hold  meetings  without  a  formal 
adjournment,  provided  the  interval  be- 
tween two  meetings  did  not  exceed  one 
week ;  and  therefore  their  jurisdiction 
had  not  ceased  by  the  adjournment  on 
the  27th  September, 

2.  Quare,  whether,  if  a  formal  ad- 
journment were  necessary,  the  adjourn- 
ment bv  two  commissioners  on  the  27th 
September,  in  the  absence  of  the  third, 
with  his  concurrence,  would  have  been 
valid  ?  Ex  parte  Fitzaerald,  Ex  parte 
Flint,  Re  The  Beverley  Commistumers, 
813. 


COMMON  COUNCIL. 
See  OJice,  II. 


COMMON  LAW  PROCEDURE  ACT. 

COMMON  LAW  PROCEDURE  ACT. 

1S52.   See  Appearance,  Bankruptcy  Act, 
IIL    PUad%ng,l\l. 

1854.     Sec  Joint  Stock  Company. 

COMPANIES  ACT. 
See  Joint  Stock  Company, 

COMPANIES  CLAUSES  CONSOLI- 
DATION ACT. 

See  Joint  Stock  Company, 

COMPANY. 
See  Bill  of  Exchange, 

COMPENSATION. 

See  Lands    Clauses   Consolidation  Act, 
Public  Health  Act. 

COMPOSITION  DEED. 
See  Bankruptcy  Act,  VI. 

CONCEALMENT. 
See  Insurance,  Marine,  II. 

CONSULAR  COURT. 
See  Insurance^  Marine,  I. 

CONTEMPT  OF  COURT. 

See  Oaoler, 

CONTRIBUTION. 
See  Bankruptcy  Act,  IV. 

CONTRACT. 

1.  In  pari  delicto  potior  est  conditio 
possidentis :  the  plaintiff  and  the  de- 
fendant are  in  pan  delicto  if  the  plaintiff 
cannot  make  out  bis  case  otherwise  than 
throuf2[h  the  medium  or  by  the  aid  of 
the  illegal  transaction  to  which  he  was 
himself  a  party. 

2.  First  count  on  the  bailment  of  the 


CONTRACTOR. 
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half  of  a  50/.  Bank  of  England  note  to 
the  defendant.    Second  count   in  de- 
tinue.   Pleas  to  the  first  count  traversing 
the  delivery  and  detention  of  the  half 
note  ;  to  the  second  count,  denying  that 
it  was  the  property  of  the  plaintiff;  and 
to  each  count  that  the  half  note  had 
been  deposited  by  the  plaintiff  with  the 
defendant  by  way  of  pledge  to  secure 
the  repayment  of  money  then  due  from 
the  defendant  to  the  plaintiff.    Replica- 
tion,   lliat  the  alleged  debts  in  respect 
of  which  the  defendant  justified    the 
non-delivery  and  detention  of  the  half 
note  were  due  for  wine  and   suppers 
supplied  by  the  defendant  in  a  brothel 
and  disorderly  house  kept  by  the  de- 
fendant for  the  purpose  of  being  con- 
sumed there  by  the  plaintiff  and  divers 
prostitutes  in  a  debauch  there,  to  incite 
them  to  riotous,  disorderly  and  immoral 
conduct,  and  for  mone^  knowingly  lent 
for  the  purpose  of  being  expended  in 
riot  and  debauchery  and  immoral  con- 
duct   Demurrer.    The  note  was  depo- 
sited by  way  of  security  as  alleged  by 
the  defendant,  but  the  debt  was  incurred 
and  the  money  advanced  as  alleged  in 
the  plaintiff's  replication.  Held,  that  the 
defendant  was  entitled  to  judgment,  for 
(1).  The  plaintiff  could  not  recover 
without  shewing  the  true  chancter 
of  the  deposit,  and,  that  being  npon 
an  illegal  consideration  to  which  he 
was  himself  a  party,  the  law  would 
not  assist  him. 
(2).  Notwithstanding  the  illegality  of 
the  transaction  out  of  which  the 
deposit  arose,  the  special  property 
passed  by  the  delivery  of  the  half 
note    to    the  defendant,  and    the 
maxim  applied  in  pari  delicto  poCaor 
est  conditio  possidentis. 
(3).  QutBre,  whether  the  plaintiff  could 
have  recovered  the  half  note  if  he 
had  tendered  the  amount  for  which 
it  was  pledged  ?    Taylor  y.  Chester, 
237. 

See  Bankruptcy  Act,  V.     Carrier,  I,,  III. 

Implied.     See  Charterparty,  Lessor  and 
Lessee,  II.    Stand. 


CONTRACTOR. 
See  Stand, 
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CONVERSION. 
See  Battimplcy  Act,  III. 

COPYHOLDS. 

1.  A  lord  of  B  lawiDr.who  had  beeo 
paid  a  full  Gne  on  the  admisaion  of  a 
unant  for  life  has  no  right,  od  the  death 
of  the  latter, 4ff  another  full  fine  from 
the  remupderinBD  for  his  admiesioc. 
tinleat  i  i^i^Ml  ciiatulii  of  the  manor 
JtntifleS  the  ckint. 

2.  The  cuBlom  must  be  ■proved"  by 
afGrmalive  evidence  ;  and  entries  on  the 
court  roila  oC  tb«  adnii«iion  of  a  tenant 
for  life  and  payment  of  a  fine  by  hira, 
and  after  Jim.  death  tbs  adraission  of  the 
tenant  i»  remainder  and  payment  of  a 
line  by,  )i\v\.  yiiLhout  meittiaivPK  any 
amount,  at-e  tiOt  of  themielvea  evidence 
of  the  custoTv,  aioce  auch  eatriM'are 
cvntistent  wjith  an  apportianmentoF  the 
tifll  fine  between  the  tenant  for  life  and 
the  reQiqtnileiinBn, 

3.  The  laiDe  principle  applies  where 
0ie  epttiea  niention  the  amaunl  of  the 
liaea.  T^.  Qiteea  v.  T<^  Lord  qf  Ou 
Mfinor  i/  Wooditm  fValUr  mi  Mt 
SlpBWd  qf  ti*  ifasor,  43g. 

■  COPY  RIG  RT. 
ff.  wa*  convicted  upon  as  informa- 
tion under  atat  21  &  25  Vict.  t.  63, 
t.  6.  that  he,  not  being  the  proprietor  of 
copyright  in  certain  paintins^  and  pho- 
tographa,  unlawfully  aold  copies  thereof. 
At  thel)eariaK,certified  copiei  of  entries 
of  the  assijfnmenta  of  the  copyright  in 
the  picturea  and  photographs  to  O.  in 
the  register  of  proprietors  kept  in  pur- 
suaoce  of  sect.  4,  were  produced  by  him 
a«  evidence  of  hie  property  therein.  The 
copyright  in  the  pictures  had  become 
vested  in  G.  through  mesne  assignments 
from  the  painters.  There  was  no  entry 
in  the  recpster  of  the  assignment  to  the 
persona  from  whom  G,  purchased,  nor 
of  the  coDyright  of  the  painter.  The 
photographs  were  made  for  O.  from 
engranniis  of  which  he  was  the  pro- 
prietor. The  description  of  one  of  tha 
paintings  in  the  register  was  "A  Piper 
and  a  Pair  of  Nutcrackers,"  with  the 
name  of  the  painter.  Sir  E.  Ltindtetr, 


i !!  pORQVERi  ■ 

B-A.  Upon  «n.|4]|)Uealim  (alhaCeiitt 
by  IT.naderaut  Bec6Vitt.e.4i.t.l4^. 
which  ws«  iacorporatcd  in  atat.  ftSdaC 
r>ct.  IV  6a.  by  aect,  &af  tlte  laitnr  Aet. 
to  ftipuogfl  tlie  entries,  field, 
.  1.  Thai.  H^-va*  1Mb  •  penon  ^afi- 
giievad "  within  aut.  A&S  V^mt- «-*»■ 

2.  ThatG.  naApmprietorof  theeopik 
nKht  within  acct.  6,  and  bn  tilleraS- 
ciently  registered  nndn  sect.  4,  ••  dial 
section  di^  not  'make  it  Mcossary  thai 
any  previous  asai|mi08nt  nor  the  cof^* 
right  of  the  painter  should  be  nKiitoed, 

3.  That  diB  description  "APiperaol 
a  P«r  of  Nwcrackers  "  wa«  anfficimt 
for  the  purpose  of  sect.  8. 

4.  That iherowasiiDpTiTiRiitinaphMo- 
graph  of  saeDaravio((of  apinluic.  S* 
parte  WMer.  Inrt  OniD«a,660.  . 

COROXER. 
See  Quo  Warr^ate,  II. 

I  CORRUPT  PRACTICES  pRBVfi.V. 
TION  ACT. 

See  BrOety. 

CORRUPT  PRACTICES. 
See  Comiaitsioneri,  ParBamenlaij. 

COSTS. 

I.  The  assignee  of  a  bankrupt  sniof 
fur  the  benefit  of  the  estate  is  tttrt  wtthia 
the  rule  which  requires  a  mere  Domiiu) 
plaintiff  suing  for  the  benefit  of  a  third 
person  togive  security  for  costs.  Dau- 
taa  V.  Asklon,  761. 

II.  By  the  General  tnclosure  A£t, 
8   t   9  Viet.  e.   H3.  «.  56..  any  peraon 

claiming  to  be  interested  in  any  land 
proposed  to  be  inclosed  may,  if  dis- 
satisfied (rith  any  determination  of  the 


ing  any  claim  or  interest  in  or 
to  the  land  proposed  la  be  inclosed, 
bring  an  action  upon  a  feigned  issue 
against  the  person  in  whose  favour  the 
determination  was  made,  and  the  de- 
fendant shall  appear  thereto  and  accept 
one  or  more  issue  or  issues,  whereby 


COUNTY  COURT. 

Ilie  claim,  and  the  ri)(ht  and  interest 
there l>yiiMistet1  Upon,  atsy  be  tried  and 
determiDed;  such  isaiia  to  be  BcCd«d 
hy  the  officer  of  the  court,  if  tbe  parliei 
differ;  and  after  verdict  and  final  judft- 
iDcnt,  "the  commjinoner  shall  act  in 
cunformity  thereto,  aud  allow  or  disallow 
the  claim  thereby  determined  aceordinjt 
to  the  erent  of  such  trial,  t/ffi  the  co«ta 
attendinn  any  such  action  flhall  abide 
the  event  of  the  trial."  The  vainer 
appointed  under  the  Act  allowed  to  A., 
the  de/etidani,  rights  of  cnmmon  in 
renpect  of  198  a  1  r.  33  p.  of  land,  and 
the  asiiBtant  commisaioner  conlirnled 
bit  dedsion.  B.,  who  claimed  to  be  in- 
terested in  the  land  proposed  to  be 
encloaed,  beinfl  dissatisfied  with  the 
decision  of  the  aaaistant  commisaioner, 
brouKht  an  actinn  upon  a  feiitned  issue, 
in  which  be  affirmed,  and  A.  denied, 
tbat  the  decision  of  the  commissioner 
was  erroneous.  A  verdict  was  |{>>'^" 
for  tbs  plaintiS  in  respect  of  jtart  of 
the  19s  a.  1  r.  23  p.,  and  for  the  de- 
fendant in  respect  of  the  residue.  Heidi 
that  ifae  costs  were  not  to  be  taxed  ae. 
in  an  ordinary  action,  hut  each  party 
WBS'cntitled  to  the  costs  of  that  part  of 
the  issue  in  which  he  had  succeeded. 
Hards  V,  FetheTStonaugh,  6^8. 

See  Bmknptey  Ant,  I.    County  Court. 

COUNTY  COURT. 

1.  The  County  Courts  Act,  1867, 
30  k.  31  Viet.  c.  142.  1.  9.,  applies  to 
actions  which  cannot  be  bronKht  in  n 
County  Cotirt,  e.  g.  au  action  of  slander. 

2.  But  the  circumstance  tbat  the  ac- 
tion could  only  be  bronght  in  the 
Buuerior  Court,  is  to  be  taken  into  con- 
siaeralion  bv  the  Court  or  a  Judge  in 
exvrcising  their  discretion  under  that 
seetioa.    Samptmt  v.  Mackay,  694> 

COUNTY  COURTS  ACT. 
See  County  Court. 

COUNTY  TREASURER. 
See  Special  ContlabUi. 

COVENANT. 
See  Leuor  and  Ltutt,  I.i.III. 


CREDITOR. 
See  Baakniptcy  Act.  II.,  V. 

CUi^TOM. 
See  Copyholdi. 

DAMAGES. 
See   Baniniptry   Act,  V.     fixttutt,   I, 
hessor  and  Letsee,  II.     Vendor  amd 
Purckattr,  1. 

DEAD  BODY. 
See  SiiTi4d  Oround. 

DEAN  AND  CHAPTER. 

Stat.  3  &  «  Vict.  c.  1)3. 1.  23.  enacts 
tbat  in  the  Cathedral  Church  of  York, 
BO  Boon  as  a  vacancy  shall  occur  in  the 
Deanery,  and  in  the  Cathedral  Churches 
of  Chichester,  Exeter,  Hereford.  Salit- 
bury  and  tVelU  respectively,  so  soon  as 
every  person  who  is  a  member  of  the 
respective  Chapters  of  such  churchea 
at  the  paasinit  of  the  Act  shall  cease  to 
be  such  member,  all  the  CBUonries  shall 
be  in  the  direct  patronage  of  the  Arch- 
bishop of  York  and  of  the  Bishops  of 
the  respective  sees,  who  shall  upon  the 
vacancy  of  any  canonry  in  suchcburcbes 
respectively  collate  thereto'a  spiritual 
person,  who  shall  thereupon  at  en- 
titled to  installstion  as  a  canon  of  the 
charch.  Prior  to  that  Act  the  General 
Chapter  of  the  Cathedral  Church  of 
Hereford  consisted  of  the  Dean  and  Eve 
canons  residentiary,  twenty-two  canons 
n  on -residentiary,  and  the  Archdeacon 
and  the  prtelecior.  The  Dean  and  the 
five  canons  residentiary  formed  also  for 
many  purposes  a  distinct  Chapter, 
termed  the  "  Close  Chapter."  The  ap* 
pointment  of  the  non-resident  canons 
was  vested  in  the  Bishop,  and  from  this 
body  the  five  residentiary  canons  were 
cielusiTely  selected.  One  of  the  five 
was  appointed  by  the  Bishop,  ^'hen  a 
vacancy  occurred  amonjt  the  other  four 
the  pnelector,  an  officer  appdnted  hj 
the  Close  Chapter  out  of  the  non-reai- 
dent  prebendarieB,  succeeded  as  of 
course  tu  the  vacant  prebend,  and  a  new 
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DECLARATION. 


DISSENTING  MINISTER. 


prsDlector  was  appointed  in  his  place  by 
the  Close  Chapter.  In  the  Cathedral 
Church  of  York  the  appointment  of  the 
residentiary  canons  was  exclusively  in 
the  Dean,  and  his  choice  was  limited  to 
the  non-residentiary  Canons.  In  1863 
a  vacancy  occurred  in  the  office  of 
prselector,  and  J,,  a  non-residentiary 
canon  was  appointed  to  it  by  the  Close 
Chapter.  In  1867,  H.,  the  last  of  the 
cations  residentiary  holding  office  at  the 
passing  of  the  Act,  died.     Held. 

1.  That  the  ri^ht  of  appointing  a 
canon  residentiary  was  transferred  from 
the  Dean  and  Cfhapter  of  Hereford  to 
the  Bishop;  inasmuch  as  the  term 
"Chapter**  in  stat.  3  &  4  Vict,  c,  113. 
s.  25.  meant  the 'Close  Chapter,  for  all 
that  was  contemplated  by  the  Legisla- 
ture in  preserving  the  rights  of  the 
Chapter  was  to  preserve  the  existing 
right  of  patronage  without  any  regard 
to  the  rignts  of  the  body  out  of  which 
the  selection  was  to  be  made ;  and 

2*  By  the  death  of  H.,  a  vacancy 
was  created  within  the  meaning  of  sect. 
2^.  The  Queen  v.  The  Dean  and  Chapter 
of  Hertford,  996. 

DECLARATION. 
See  Highway,  II.     Pleading,  I. 
Of  deceased  person.     See  Poor,  I. 

DEDICATION. 
See  Highway,  II, 

DEMURRAGE. 
Sec  Charterparty. 


DEPOSIT 

Sec  Award,  I.     Contract, 
Purchaser,  I. 


Vendor  and 


DETINUE. 
See  Contract. 

DEVIATION. 
See  Insurance,  Marine,  II. 


DISSENTING  MINISTER. 
See  Town  Councillor. 

DISTRESS. 
See  fixtuTes^l. 

DISTRICT. 
Ecclesiastical.     See  Vestry  Meeting. 
Under  local  Act.     See  Poor,  II. 

DOGS. 
See  Cattk. 

DUE  CARE. 

See  Stand,     Telegraph  Company. 

DUE  DIUGENCE. 
See  Bill  of  Exchange. 

ECCLESIASTICAL  COURT. 
See  Burial  Ground. 

ELECTION. 

Doctrine  of.     Sec  BanAntptcy  Act,  III. 
Insurance,  Marine,  III. 

Of  churchwardens.   See  Vestry  Meeting, 

Of  coroner.     See  Quo  Warranto,  IL 

Of  registrar  of  Sheriffs  Courts  London, 
See  Office,  II. 

Of  town  councillor.     See  Bribery. 
Parliamentary.    See  Commissioners. 

ENGRAVING. 
Of  picture.     See  Copyright, 

EQUITABLE  PLEA. 
See  Joint  Stofk  Company. 


feRftOR. 


FACTORY. 
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ERROR. 
Sec  Central  Criminal  Court. 

p:stoppel. 

See  Pleading,  I. 

EJECTMEiXT. 
See  Lessor  and  Lessee,  III. 

EVENT  OP  TRIAL. 
See  Costs,  II. 

EVIDENCE. 

See  Copyholds.    Insurance,  Marine,  IV. 
Libel.     Poor,  I.     Slander. 

EX  POST  FACTO  LAW. 

See  Colony, 

FACTORY. 

I.  The  Factory  Acts  Extension  Act, 
1867,  30  &  31  Vict.  o.  103.  *.  3.,  enacts, 
**  *  Factory*  shall  mean  :  1.  Any  blast 
furnace,  &c.  5.  Any  prenoises  in  which 
steam,  water,  or  other  mechanical  power 
is  used  for  moving  machinery  em- 
ployed ....  (b.)  In  the  manufacture 
of  any  article  of  metal  not  being  ma- 
chinery: 7-  Any  premises,  whether 
adjoining  or  separate,  in  the  same 
occupation,  situate  in  the  same  city, 
town,  parish,  or  place,  and  constituting 
one  trade  establishment,  in,  on,  or 
within  the  precincts  of  which  fifty  or 
more  persons  are  employed  in  any 
manufacturing  process  :  &c.  ^  Manu- 
facturing process^  shall  mean  any  manual 
labour  exercised  by  way  of  trade  or  for 
purposes  of  gain  in  or  incidental  to  the 
making  any  article  or  part  of  an  article," 
&c.  A  Company  carried  on  works 
which  formed  one  trade  establishment, 
comprising  the  business  of  blast  furnaces, 
iron  rolling  mills,  engine  building,  and 
iron  ship  building  in  all  its  branches. 

3  z  2 


The  whole  of  the  several  branches  com- 
municated and  were  open  from  one  en^  < 
to  the  other,  and  were  confined  withia 
one  common  boundary.  Steam  ma- 
chinery was  used  for  the  purposes  of 
the  Company,  and  in  each  department 
more  than  fifty  persons  were  employed, 
A  child  under  the  age  of  eleven  years 
was  employed  as  a  rivet  boy,  and  in  th^ 
department  where  he  worked  steam 
machinery  was  in  use  for  cutting  an4 
shaping  iron  plates,  and  rivets  .were 
heated.  Both  plates  and  rivets,  wei)^ 
used  in  the  building  of  iron  ships. 

1.  Semble,  a  ship  is  not  "an  artkle" 
within  sect.  3,  subs.  5  ib.\  or  subs.  7*   > 

2.  Held,  that  the  depajtment  in  wlich 
the  child  was  employed  was  a  factory 
within  subs.  5  (b).  Palmer's  Shin 
Building  and  Iron  Company,  Limited  ana 
Reduced,  appts..  Chat/tor,  respU,  177* 

II.  The  Factory  Acts  Extension  Acf^ 
1867,  30  &  31  Vict.  c.  103.  s.  3.,en^ct;8, 
"  *  Factory*  shall  mean  as  follows  :  7. 
Any  premises,  whether  adjoining  or , 
separate,  in  the  same  occupation!  situate 
in  the  same  city,  town,  parisli,  or  place, 
and  constituting  one  trade  estaolish- 
ment,  in,  on,  or  within  the  precincts  of 
which  fifty  or  more  persons  are  em- 
ployed in  any  manufacturing  process  : 
&c.  '  Manufacturing  process'  ^b&U, 
mean  any  manual  labour  exercised  by 
way  of  trade  or  for  purposes  of  gain  in 
or  incidental  to  the  makin|^  any  article 
or  part  of  an  article,  or  in  or  incidental 
to  the  altering,  repairing-,  ornamenting, 
finishing,  or  otherwise  adapting  for  sale 
any  article."  In  a  slate  quarry,  which 
was  a  large  open  space  extendmg  over 
about  400  acres,  hundreds  of  men  and 
boys  were  employed  in  getting  large 
blocks  of  slate  which  were  drawn  to 
other  parts  of  the  qualify' and  split  with 
hammers  and  chisels  into  laminap  or^ 
slates :  these  were  edged  ^  sqUar6  or 
dressed  with  an  iron  knife  by  hand  into 
separate  articles,  and  divided  into  quan- 
tities for  sale.  Torobetoiies,  chimney 
pieces,  &c.  were  made  out  of  the  blocks 
and  ornamented  according^o  order.  A 
boy  fourteen  years  old  was  employed 
with  other  boys  in  a  she(ji,  on  an  open 
bank  in  shaping  the  slates.  Covered 
theds  where  the  aplitters  worked  were 
erected  in  different  parts  of  the  quany. 


loea      fact6rV  ACT. 

Beld.l- Per  CocUrurm  C.  J. and  JVeUor 
J.,  that  the  procesa  of  sbapinit  the  alatt 
W.a*  ■  "  uianufiictuTing  proceas"  within 
KCt.  3.    But. 

2.  Ver  Coekburn  C.  J.,  MtUor  apd 
1  JJ.,  ihit  the  quany  was  not  x. 


Tactury  n-iiliin  iteGt.  3.  anba.  7;  and  per 
VoBnen  J.,  tbatin  reapectof  the  makios 
of  ihc  roofing  slate*  It  waa  not  a  "  trade 


[stabikhment."     Ktnt,    appt.,    4*t^, 

reEpt.,  802. 


■  I  FANCY  BREAD. 
SeeSreai^ 

PfiION£0  ISSUE: 
'     S«e  Cotl*.  II. . 


FINB. 
.     See  O^ioUt. 

■'    BIX'FVBHS. 

i."The.  leaaee  of  a  colllny,  by  deed 
regiatered  under  The  BilU  of  Sale  Act. 
deraiaed  it  to  the  ptaintiff  by  way  of 
naortgaffc,  and  assigned  tbe  plant,  &c. 
comptiied  in  a  scbedule.and  all  fiilurea, 
buildings  and  railwaya  in  and  about  the 
colliery,  with  a  power  of  sale.  The 
plainliffbaiinfftaken  poascssiun  of  tbe 
railways  under  tbe  power,  tbe  defendant 
diatraioed  them  for  rent  due  from  the 
leasee.  Ilie  railwsyt  were  conrtructed 
for  the  better  enjoyment  of  the  colliery, 
and  were  so  far  permanent  that  ihey 
were  intended  to  remain  on  the  pre- 
miaea  as  ancillary  lo  the  working  of^  the 
nlinea  ontil  the  expiration  of  the  term. 
Tbe  pound  upon  which  ihey  were  laid 
was  brought  to  a  dry  and  unifonn 
aarface  by  apreadin|{  thereon,  wherever 
the  natural  soil  was  moist  or  its  surface 
depreiaed,  auch  hard  and  dry  materiala 
as  the  soil  afforded,  with  some  further 
matertaloflheaatne  nature  brought  from 
eliewhere,  ao  m  to  make  it  dry  and  level. 
On  thia  anrface  so  prepared  the  aleepera 
were  laid,  aod  the  niila  were  futened  (0 


piXTuiifii: 

the  sleepers  by  nails  driven  inio  1^ 
sleepers,  aod  (irmly  ^xiag  the 'nra 
tberet?.'  UtKf  qijainlii.'s  r.f  such  Tj^id 
and  dry  materiuli,  culled  Ij.ill.iztt,  ii'ene 
then  packed  under  kik!  ..U.-iui  M 
sleepers,  with  tlic  iloubW  i.^jei  i  orXfiep] 
ihRtbeindry,  and  ao  jirtvcuiiitx  iteir 
decay,  and  of  keppin;^  ibeLii  in  iiuiitioii, 
Ttt  usual  loode  of  removing  the  raitij 
was  to  wrebcb  the  rails,  out  of  itie 
alsepera.  lb  order  to  remuve  ,tl)< 
sleejiera  the  hallasl.  uas  Grel  loosrnej 
by  picka,  and  then  If  vera  or  biir^  of 
iron  were  driven  under  the  rlseper*. 
The  remnvst  of  the  sleepers  caused 
hollow  places  lb  be^  foi^ilMi  by  tbe  fall- 
ing in  of  the  ballast.  Held,  that  the  rails 
and  sleepers  forming  "ie  railways  be- 
came fixtures,  and  therefore  were  not 
diatrainahle  for  rant,,  and  the  plaintitf 
was  entitled  to  judRment  for  tbe  value 
of  the  railways  M  replaced  ih  statu  quo. 
Thmer  v,  Cameron,  931. 

ir.  In  1862,'  ir;  the'owneV  in  Tee  in  poa- 
session  of  land  and  premises,  deposiied 
the  title  deeds  relating  to  them  wiib  the 
defendants,  trustees  of  a  banking  tym- 
pany, to  secure  ftt'  balaoce  of  his  ac- 
count. Afterwards  he  builta  nujl  upon 
the  land,  and  filled  it  with  engines  and 
machinery,  aa  well  aa  abaftiof;  and 
pipes,  for  the  ptvpoa^  of  nipltlylng  and 
communicating  steam  power  aod  gas 
throughout  the  building,  tit  abo  sup- 
plied and  affiled  all  the  machine'ry  and 
articles  necesaary  for  adB)[itiDfif  tfae  mtfl 
for  the  busine«B  of  a  woollen  manilfiie- 
tnrer,  which  he  carried  on  theio.  The 
machines  (a)  were  in  general  firmly  hcd 
to  the  Soor,  roof  or  aide  walls  of  afae 
building  in  a  quasi  permanent' mahner 
by  screws  or  boha,  or  eoMcred  with 
lead.  The  object  of  (iiiing  waaio  sevBie 
Bteadineaa  and  iteep  the  macbines  in 
their  iiUcea  when  Woilted.  lliere  *ere 
also  (0)  a  washer  or  washinr  maobtM^ 
press  plates  and  papers,  a  looiii  ifaaehina, 
a  beaming  framr,  a  desk  in  tho  coHot- 
ing  house,  nmdenser,  bobhioa,  aafl 
fencings  and  el og«.  By  Irill'of  sale  d«t(d 
the  ISth  Jaiitory,  1B6&.  K.  aaaignad  all 
the  machinery  and  articles  itt  the  mill 
at  that  time  lo  Ihfc  plaintiff,  who  knew 
of  tbe  deposit  of  the  title  de«la  with  the 
defendants.  On  ibe  OGih  A^utt,  IMS, 
tbelandiiiremiaei,  machinery,  &t.,  were 


FPOTPATH. 

conveyed  to  tho  dpfeniknla,  the  plaintiff 
not  acQuiesfing  in  that  conveyflnce. 

He!d,l.  Tliat  the  macliines(n)  passed 
to  the  morlgajjeeH  under  the  cqtiiluhle 
■nort((Rge  and  the  conveyance  of  tlie 
i!ylh  duff u!l,  iS66,  aa  Rxturea  annexed 
to  ibe  freehold,  the  annexation  beini; 
fieCflasary  and  permanentj  though  as 
jwiWen  landlord  sni  tenant  they  would 
b^'.considefeil  aa  trade  fixtures. 
''' .j.  'ITiat  the  articles  (i)  ware  movpatiie 
mileUand  passed  to  the  plainti  If  under 
(He  hill  of  lale.  ■  Lonj/bottom  v,  Btrrp 
iiitd aaolhtr,  852. 

FOOTPATH. 
,  Sea  }iighaa}i,'iX. 

'^  FRAUD; 

..  See  Jamrwiw,  iTariiw,  II. 

FRAUDULENT  PR?FEKENCE. 
i&eeBmkn^tvy  Aet,\\i. 

,   '  '  :   ,        FREIGHT.    , 
I  ' '     '  SeeTnnranM,  M^int,  III. 

FRIENDLY  SOCIETY. 

i.  P«r  OochburnC.  J.  and  M^lor  J. 
JindeWemiDing  the  quaatioo  vhethera 
Soqiaty  w  cuutied  to  the  ^o^ectioD  of 
meFnewily  SocietieaAct,  J8&  1 9  Vict, 
e.^.  M,  M.  44.,  the  Court  ia  bauul  to 
}uok  DM  only  ta  lh«  rules  thenMcdvea, 
bpl  also  to  tha  conduct  and  (^eralion* 
of  tba  Society,  and  muat  treiit  it,  not 
accordisK  la  what  it  profeasea  ta  bi,  but 
aceofding  to  what  it  practically  ia.  . 
,:  2.  PsrlJuyMJ.  The <]Deatian  whether 
a.  Society  I  waa  eatahliabed  for  illeiiaJ 
iMirpoaea  ought,  with  rate  axceptiana^lo 
Ve  deciilcd  hy  the  rulea  ihemaelvaa. 

a... The  rules  aud  tq(ulatiaiiB  of  a 
fjriendly  Society,  coutaiuad  the  follow- 
tng  I  "  Aov  rie«  of  non-fiae  member  or 
menber*  leaving,  hia  ijr  their  employ- 
ment under  circum  stance  a  aatiefactoiy 
lo  the  Sranch  or  Eiecutive  Council, 
■hall be  evtitled  lo  theaum  of  iis.  per 
we^."  Upon  an  inforniation  ,  und^r 
auu  IB.&  tg  rkt-c.  63.  i(.  d«.;  iwainft 


GAOLER. 
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the  facretary  of  the  Society,  for  wilfut 
misappropriation  or  the'  money  of  ihe 
Society,  the  following  among  other 
evidence  waa  gi^en  :  "Strikea  are'r^'- 
ported.  Merohem  of  our  Society  fodM 
not  be  allowed  to  go  to  pla^ea  wherp 
there  are  airikea  if  we  can  prevent  theib. 
We  would  give  a  member  2L  or  3l.  to 
aend  him  somewhere  else.  I.e.  i'f  be  were 
out  of  Work  at  Bra^oril,  ratber  dian'a 
man  abould  go  lo  Keightt;/ {it  i  atrfke 
waa  on)  we  would  grant  moneyto  Mnd 
him  away  a  thousand  milea  another 
way.  We  ctan  fa^'thla  tbUAtf  at  Onr 
discretion.  We  nohid  aend  men  to 
Hali/ar  or  Leeds,  pay^tbeit  railnay 
fares,  and  keep  ihem  oti  if  it  should  be 
a  caije  aatiafactory  to  the  Branch." 
Held,  per  CbeUM-n  0.  J.  and  MiOor  J., 
that  the  evidence  shewed  that  the  So- 
ciety waa,  with  reference  to  aame  of  its 
objecta,  practically  a  tiades  union,  and 
as  such  illegal,  as  beirn;  in '  m strain t  of 
trade,  and  thererore  the  justicra  were 
right  in  refuaing  to  coiTvict ;  Haunen 
and  Hayes  JJ.  dissentientibus  :  for,  per 
Hannen  J.,  the  evideace  did  not  prove 
that  the  member*  of  the  Society  bad  aa 
a  body  aanclioned  the  ahtisa  of  the  rulei 
for  illegal  purpoaea,  or  that  the  funda  of 
the  Society  had  been'  afiplied  to  the  aop- 

rrt  of  illegal  strikea  ;  and,  per  Hayet 
_  the  tulea  read  in  connection  trlth  the 
evidence  did  not  ibew  ^hii;!  the  Societ; 
waa  eetablisheil  for  an  illegal  purjl)bi9e 
in  restraint  of  trade.  Partr,  ap]pti. 
Close,  retpt,  553. 

GAOLER.      .,. 

Sut.  t  G.  *.  c.  6i.  e.  ft  eoact^ 
"  that  all  actions  coinmeacetl  againat 
any  person  for  any  thing  dune  in  pur- 
suance nf  ibia  Act"  idiall  he  tried  in  the 
county  where  ihe  facta  were  comciitte'^ 
sod  commenced  nithin  six  monlbs  afle^ 
ihe  fact  committed.  The  Prisons  Ac(. 
Ift(i5,  2S  &.  20  Virl.  c.  126.  s.  13,^ 
^chuluk  III.,  repeals  stat.  4  G.  i.  e.  64., 
Lui  sect.  74,  aiiUa.  2.  pruvidea  iha^  tfiB 
repeal  eball  not  affect  "any  <ntttit,f^ 
privilege  acquired"  under  it.  A..ytu 
delivered  by  the  sheriff  into  the 
cuHtudy  of  the  ^auler  of  a  county  gaol 
under  a  warrant,  in.tbe  tnargin  of  wbjcti 
it  waa  aialcd  tliat  die  waa  cwnmilied  Jot 
cunUoi^tiB.iuitpiittiDgia  beraoave'r 


1068       G£N£RA)i  AVfiRAGE. 


HIGHWAY  ACT. 


W  a  hill  in  Qhancery.  Suu  4  G.  4. 
^..  04.  was  in  force  during  the  time  of 
ii«r  imprisoDOieDt.     Ueld» 

I.  That  aa  action  of  trespass  lay 
aga^inst  the  gaoler  for  not  discharging 
Ai  out  of  custody  in  pursuance  of  stat. 
U^G.  4  &  1  IV.4.C.  a6.  «.  1^.  rule  5. 
.,.  2;  Thai  the  protection  given  to  the 
,gaoifrl>y  etat.  4  G,  4.  c.  64«; «.  75.  was 
pa^d  by  atsA.  28  &  29  Ftc<.  c.  126.  s.  74. 
tubs.  2.    But 

3.  That  the  detention  of  A.  was  not 
an  act  done  in  pursuance  of  stat.  4  G.  4. 
e.  64.     JUoone  V.  12o«f,  421. 

'   GENEHAL  AVERAGE. 
■    "Sec  Insuranet,  Marine,  I. 


GOVERNOR. 
'•Of  coUH^y, ,  See  Colony, 


GRAVEL  PIT. 
See  Limitation,  I.,  II. 

HERBAGE. 
Grant  of..    See  Limitation,  II. 

HIGHWAY. 

1.  A,  having  a  right  of  pasturage  on 
the  sides  of  a  highway  not  passing  over 
any  common  or  waste,  or  uninclosed 
ground,  sent  his  cattle  to  depasture 
tnere  with  a  keeper,  who  permitted 
them  to  stra^  on  the  highway.  Held 
an  offence  within  The  Highway  Act, 
1864,  27  &  28  Vict.  c.  101.*.  25.,  for 
which  A.  was  answerable.  Golding, 
appt.,  Stocking,  respt.  Freeston.  appt., 
Casswell,  respt.,  348. 

II.  1.  There  cannot  be  adedication  of 
a  highway  with  a  reservation  to  destroy 
or  resume  it. 

2.  There  may  be  a  dedication  of  a 
footpath  across  an  arable  field  with  a 
resen'ation  of  the  right  to  plough  up 
the  path  in  due  course  of  farming. 

3.  Where  as  far  back  as  linng  memory 
goes  the  public  have  enjoyed  a  right  of 


way  across  a  fields  and  the  owner  or 
occupier  baa  ploughed  up  the  whole  oi 
the  field,  including  the  footpath,  tlie 
presumption  is  that  the  owner  dedicaud 
the  way  subject  tp  the  right  of  plough- 
ing it  up.  Mercer,  appt^  Woodgate, 
respt.,  833. 

III.  By  the  Public  Health  Act,  1848, 
11  &  12  VicL  c.  ^3.  s.  €8.,  all  streeU 
being  or  which  at  any  time  become 
highways  within  any  district  shall  vest 
in  and  be  under  the  management  and 
controul  of  the  Local  Board;  of  Health. 
By  sect.  117  the  Local  Board  of  Health 
within  the  limita  of  their 'district  shall 
exclusively  execute  the  office  of  surveyor 
of  highways^  and  have  (all  such  powers, 
duties  and  liabilities  as  any  surveyor. 
By  The  First  Public  Health  Supple- 
mental Act,  1852,  15  &  16  VieL  e.  42. 
s.  13.,  the  term  "highways"  in  slat.  11 
&  12  Vict.  c.  63.  «•  68»  *'  shall  mean  any 
highway  repairable  by  the  inhabitants 
at  large."  Declaration  against  a  Local 
Board  of  Health  for  permitting  a  pubHc 
footway  in  their  district  which  it  was 
their  duty  to  repair  to  be  out  of  repair, 
whereby  the  plaintiff  was  injured.  On 
demurrer,  held, 

1.  That  the  deckration  sufficiendy 
averred  that  it  was  a  highwax  ''cpairabie 
by  the  inhabitants  at  large.    But 

2.  That  the  action  could  not  be  main- 
tained. Gibson  v.  Tht  Mayor,  SfC,  of 
Preston,  942. 

Repair  of.     See  Paving  Act, 

Surveyors  of.     See  Limitation,  I.,  II. 


HIGHWAY  ACT. 

1862.     See  Paving  Act, 
1864.     See  Highway,  I. 

HORSES. 
See  CattU. 

HUSBAND  AND  WIFE. 

Where  husband  and  wife  resided  in  a 
house  until  the  husband  became  lunatic, 


ILLEGALITY. 
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and  the  wife  continued  to  reside  in  it 
after  his  removal  to  a  lunatic  asylum, 
she  has  no  authority  to  pledge  his  credit 
for  necessary  repairs  if  she  receives  from 
hU  estate  means  sufficient  for  the  repairs. 
Richardson  v.  Da  Bois,  830. 

See  Insurance,  Life,     Poor,  III. 

ILLEGALITY. 
Sec  Contract.    Friendly  Society. 

INCLOSURE  ACT. 
See  Limitation,  II. 

INDEMNITY. 

Act  ot     See  Colony. 

Contract  of.     See  Bankruptcy  Act,  V. 

INDICTABLE  OFFENCE. 

1.  When  a  char]|]^  or  complaint  is 
made  before  a  magistrate  that  any  person 
has  committed  an  offence  specified  in 
Stat.  22  &  23  Vict,  c.  17*  «.  2.,  and  he 
refuses  to  commit  or  to  bail  the  person 
charged,  he  is  bound  to  take  the  recog- 
nizance of  the  prosecutor  if  the  informa- 
tion discloses  an  indictable  offence;  and 
this  Court  will,  by  rule  or  mandamus, 
require  him  to  do  so :  aliter,  if  it  does 
not.     Therefore, 

2.  Where  the  offence  charged  was  of 
a  conspiracy  by  three  persons,  twu  of 
whom  were  members  of  the  House  of 
Lords,  to  deceive  the  House  and  pre- 
vent the  prayer  of  a  petition  presented 
by  the  prosecutor  being  granted,  by 
making  statements  in  the  House  which 
they  knew  to  be  false,  the  magistrate 
was  right  in  refusing  to  take  the  recog- 
nizance of  the  prosecutor. 

3.  A  motion  for  a  maodamns  cannot 
be  made  by  an  applicant  in  person 
unless  he  be  a  member  of  the  bar.  Ex 
parte  Wason,  680. 


INSURANCE. 


Life. 


The  plaintiff^s  wife  being  a  minor,  and 
entitled  under  the  will  of  her  father  to 
227/.  on  her  attaining  twenty-one  years, 
the  tnistees  under  the  will  advanced  to 


the  plaintiff*  200/.  on  the  guarantee  of  a 
third  person,  who  made  it  a  condition 
that  an  insurance  should  be  effected  on 
the  life  of  the  wife.  A  policy  was  ac- 
cordingly effected  by  her  as  the  wife  of 
the  plaintiff*  on  her  own  life.  Held, 
that  the  policy  was  void  by  stat.  ]4^0,3, 
c,  48.  s.  2.,  on  the  ground  that  the 
name  of  the  plaintiff*  was  nbtimierted  as 
the  name  of  a  person  interested  in  it. 
Evans  v.  Bignold,  621. 

Marine. 

I.  The  plaintiff's,  on  behalf  of  the  Fi- 
nance Minister  of  the  Sjultan.  of  Turkey, 
effected  a  poUcy  6f  insurance  in  London 
**  on  five  boxes  containing  bar  gold,  value 
52,000/.,   in    the   ship  or  vessel  called 
The  Dutchman"  '*  at  and  from  London 
to  Constantinople,  with  leave  to  call  at 
Havre  and  intermediate  ports,  including 
all  risks  from  the  Bank  of  England  antil 
safely  delivered   to   the   consignees  at 
Constantinople"    The  usual  perils  were 
insured  against,  and  there  was  the  usual 
suing  and   labouring  clause.     On  the 
day  after  the  insurance  was  effiscted  The 
Dutchman  was   transferred   to  Russian 
owners,  who  received  a  certificate  from 
the  Russian  Consul  in  England,  in  which 
her  name  was  changed.     An  entry  of 
the  certificate  was  made  in  the  registry 
book  at  Wat  erf  or  d,  to  which  the  ship 
belonged.      Neither  the  plaintiff's  nor 
the   defendant    knew   until    after    the 
termination  of  the  voyage  that  she  bad 
ceased  to  be  a  British  ship.     She  was 
I  entered    and    cleared    outwards    as    a 
;  Russian  vessel,  and  sailed  with  the  gold 
j  and  other  cargo  on  board,  and  was 
stranded    near    Gallipoli^    within    the 
jurisdiction   of  the    port  of    Constant 
tinople.     The  gold  was  landed  by  the 
captain  and  deposited  with  the  Russian 
consul  at  Gallipoli  before  any  expense 
was  incurred  in  respect  of  saving  the 
cargo.    After  a  survey  of  ^he  ship  by 
X.  the  ship's  agent  at  Constantinonle, 
and  B.,  Lloyd's  agent  there,  a  consider- 
able quantity  of  goods  and  some  part  of 
the  hull,  stores  and  rigging  of  the  ship 
were  saved ;    the  rest   became  a  total 
wreck.    L,  obtained  authority  from  the 
Russian  Ambassador  at   Consimitinople 
to  the  consul  at  GaUipdi,  to  deliver  to 
him  the  gold  and  merchandise  saved, 
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wbicb  was  done  upon  hta  slfining  an 
undertaking  to  be  responsible  for  all 
the  cbarffes  and  expenses  of  tbe  Consu- 
late butb  at  CtmstantinopU  and  Oalli- 
poHt  and  be  brouf^bt  tbeni  to  Omstan' 
tinople  and  deposited  tbe  gold  witb  tbe 
Russian  Consul  General  tbere.  He  was 
appointed  curutor  of  tbe  wreck,  and 
autborised  by  tbe  Consul  General  to 
deliver  up  tbe  merchandise  to  the 
owners  on  deposit  by  tbem  of  20  per 
cent,  on  tbe  value ;  and  the  ^old  was 
delivered  to  the  consignees  on  payment 
by  tbem  of  20  per  cent,  provisional  de- 
posit, and  on  their  signing  ft  bond  to 
pay  the  expenses,  and  to  submit  to  tbe 
general  aud  particular  average  to  be 
drawn  up  eitner  tbere  or  at  London. 
At  Constantinople  maritime  cases,  such 
at  salvages  and  averages  between  Euro- 
peans are  subject  to  the  decisions  of  tbe 
Consular  Court  of  the  country  to  which 
the  ship  belongs.  According  to  the 
practice  tbe  Russian  Consul  at  Con- 
stantinople  appointed  three  experts  to 
'*  classify  and  determine  the  averages"  ' 
to  be  paid  by  all  parties  interested. 
They  aajndged  it  to  be  a  case  of  salvage 
ratber  than  adjustment  of  averages,  and 
awarded  tbat  the  expenses  incurred  for 
tbe  salvage  of  the  goods  should  be 
divided  amongst  tbe  owners  in  propor- 
tion to  the  respective  valne.  If  the 
ship  bad  remained  under  the  Enylisk 
flag  tbe  adjustment  would  have  been 
made  according  to  English  law,  and  a 
great  part  of  the  charge  on  tbe  gold 
would  not  have  been  incnrred.  The 
judgment  was  ratified  by  the  Unssian 
Ambassador  at  Constantinople,  and,  no 
notice  of  appeal  having  been  lodged 
within  the  time  allowed  for  appealing, 
it  became  definitive  and  binding  upon 
all  parties.  In  an  action  again«t  the 
underwriters  to  recover  their  proportion 
of  the  amount  which  tbe  gold  had  con> 
tributed  as  a  partial  loss  by  tbe  perils 
Insured  agninst.    Held, 

1.  That  the  change  in  the  nationality 
of  the  ship  after  the  insurance  had  been 
efl'ected  and  during  the  \-oyage,  did  not 
exempt  the  underwriters  from  liability, 
as  there  was  no  express  warranty  that 
tbe  ship  should  continue  English,  and 
such  a  warranty  was  not  to  be  implied. 

*2.  That  tbe  loss  upon  the  gold  by 
reason  of   the   per   centage    awarded 


agninst  tbe    owners    by    the    Russitm 

Consular  Court  was  a  general  average 

loss  and  recoverable  as  such  under  the 

policy,  inasmuch  as 

CI),  llie  measure  of  tbe  loss  being 

governed  by  tbe  law  of  tbe  country 

where  the  loss  took  place,  the  de» 

cree  of  the  Russian  Consular  Court 

unappealed  against    was    binding 

upon   all  parties,  and   this  Court 

would    not    inquire    wbetber   tbe 

proper  law  was  applied,  or  whether 

tbe  decree  was  rignt. 

(2).  A     prudent     uninsured    owner 

would  not  have  appealed  against 

the  decree    to    tbe  Court  at  St, 

Petersburg, 

(3).  The   loss   was   a  necessary  and 

proximate  effect  of  tbe  perils  of  tbe 

seas.    Dent  v.  Smith,  249. 

II.  The  plaintiffs  were,  in  1861,  owners 
of  tbe  ship  M ,  and  the  plain tilf  H.  %ra<^ 
master.  On  the  7tb  November,  the  M. 
being  at  Bnenos  Ayrts,  B.  fy  Co.,  the 
agents  there  for  tbe  plaintiffs  and  the 
ship,  made  a  contract  on  their  behalf 
for  the  purchase  Of  a  cargo  of  bonse 
from  the  slaughter  house  at  a  place  on 
tbe  coast  called  L.  On  tbe  13th  H. 
wrote  to  tbe  other  plaintiffs  that  he  wan 
going  to  L.,  describing  it,  and  mention- 
ing that  if  tbe  underwriters  should 
claim  a  heavy  premium  for  insurance, 
he  Would  take  a  small  part  of  tbe  risk  ; 
and  on  the  same  day  B.  fjr  Co,  wrote  to 
the  other  plaintiffs  particulars  respect- 
ing L.  for  their  guidance  in  arranging 
the  insurance,  adding,  "  the  port  may 
be  new  to  your  underwriters,  and  on 
this  account  they  may  be  disposed  to 
ask  a  rather  high  premium."  The 
plaintiffs  in  England  in  tbe  first  instance 
applied  to  brokers  in  Liverpool  to  effrct 
policies  on  cai^go  "  at  and  from  Buenos 
Agres  to  L.\  near  Cape  Corrientes,  and 
thence,  &c."  A  premium  was  demanded, 
which  the  plaintiffs  considered  high, 
and  withdrew.  They  then  applied  to 
brokers  at  Olasgow,  who,  dropping  out 
any  mention  of  2.,  authorized  C.  4-  Co., 
brokers  at  Liverpool,  to  open  a  policy 
for  3000/.  on  bones  and  lione  asb  "  at 
and  from  Buenos  Ayres  and  port  or 
ports  of  loading  in  tbe  province  of  Buenos 
Ayres  to  port  or  ports  of  call  &c.  in  tbe 
United  Kingdom,  .  .  .  premium  at  or 


under  4Di."  UpoD  this  tbe  policj  m« 
efiected  at  a  preminni  ol  40<.  The 
pramium  Gh«rj)[ed  was  thai  which  onder- 
writeri  were  then  uiually  cbarginK  od 
bones  noil  bone  aih  from  Bataot  Ayres 
diract  to  the  Unittd  Kingdom.  L.  was, 
in  1861,  unknown  to  aoderwriteiit  ai  a 
pUce  of  loadtD^,  and  if  iind(rwrtt«TS  on 
a  palicT  like  that. sued  on  \^  hecD  in- 
formed that  the  ship  was  goinK  Ui  luad 
there  they  would  have  required  a  bixher 
premiuiD  than  that  charged.  Z.  ia 
situate  in  the  province  of  Bmaa*  A^rei, 
near  to  Ca|M  Corrietittt :  jthere  is  no 
aitijicial  port  or  nwle,  but  nierel;  a 
sloiiKbter  boaie,  and  a  wooden  jetty  or 
pier.  'I'he  place  U  ratber  open  to  ibe 
east  aqd  naith  east.  'I'he  roadstead  is 
protected  bf  natural  headtandaDn  either 
side,  which  form  a  bind  of  hay.  Vessels 
calling  there  have  to  anchor  about  a 
quarter  of  a  mile  trom  tho  shorn  hi  ifae 
roadsload,  and  unload  by  maans  of 
lighten  and  sinall  craft.  There  is  a 
resident  tiovernment  maiiiatrata  there. 
The  chief  Alports  are  hides,  and  bones 
and  bone  ashes.  There  is  a  rei^ular 
trade  batween  SarnoM  A]/m  and  L>.  hut 
not  between  L.  and  Ewope.  The  Jif. 
WIS  wrecked  on  her  rFtum  from  /'.  to 
BiMaot  Ajirti,*iiii  the  cargo  toially  lost 
Tn  an  action  upon  the  pglicy;   Held, 

1.  by  the  Queen's  bench,  and  in  the 
Exchequer  Cbamher,  Cltatby  B.  dis- 
scntiente,  that  the  return  of  the  ship 
from  L.  to  Butaot  Ayrtt  was  not  a 
deviation  which  vitiated  the  policy. 

2.  By  the  Queen's  Bench,  and  in  Chj) 
Exchequer  Chsrnber  per  KM^  C,  B., 
B»le»  and  Brett  JJ.,  and  ChmneU  and 
PiguU  BBri  MaHi»  and  Cltoibs  Ui). 
dissentlentibua,  that  L.  was  a  port  of 
loading  within  thameaninffof  thq  policy. 

3.  by  the- Exehequer  Cbamher,  re- 
versiDK  the  judfiment  of  the  Queen's 
Bench,  tlut  the  plaintiffs  were  not 
entitled  to  recover,  iuasmuch  as  \  per 
Ji:«/fjiaB,.£#btaodBrenJJ.,PA«w^ 
and  Pigolt  BB.,  the  cpncealment  of  :tlf« 
fact  that  the  shiu  naa  to  kiad  at  li..xaA 
of  the  nature  ol  the  placci  was  the  co«- 
cealmeot  of  niaterial  facts ;  that  ifae 
plaintifia  had  (xot  a  riaht  to  assume 
that  h.  was  known  to  tba  undeTwriter, 
nor  had  the  nnderwriteT  waivv'd  further 
information  concemina  it,  nor  was  Ke 
bound  to  know  it;  and  therefore  it  vw 
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the  duty  of  the  aasttied  to  commnnioite 
it :  per  WOU*  J.  and  Marti*  B..  thft 
policy  was  procured  by  the  coDcealmept 
of  circumstances,  including  the  place 
of  loading,  which,  if  disclosed,  would 
have  enhanced  the  pnaunm;  and  per 
Chasbg  B.,  though  there  was  no  obliga* 
tion  to  conunanicate  thai  It.  was  a  port 
of  loading  within  the  province  of  JSncnos 
Ayrei,  or  that  the  destination  of  the  ship 
was  to  that  port,  the  wqrduig  of  tbs 
proposal  and  policy  intentionally  hid 
from  the  underwriter  what  was  the  rvsl 
risk  intended  to  be  cavBred,  and.  a^ 
misled  bimandgavehiinnQopportuniry: 
of  ascerttuning  Uiat  risk. 

4.  In  the  Exchequer,  Cliamb«r^  Mr 
MarHm  B.,  aud  smile  per.  K^Uf  C.  0,1 
OaUt  and  Brttt  3i.,  Ch^melt  and  Pigott 
BB.,  that  the  facta  would  have,  supr 
ported  a  plea  of  frwut.  ijdnr^toer  r. 
Utttelu»*tm,  460.  i 

III.  Tlie  plaintiffs,  on  behalf  of  tiie 
owoer.in  1S63  insured  with  the  defend- 
ants to  the  amount  of  50001.  on  goods 
valued  at  1 1  ,iOOi.,  per  the  ship  D.,  from 
Literpool  to  Malamoras,  BBiiinsI  ibe 
-usual  perils,  includinK  "  takings  at  sea, 
arrests,  restraiuts  and  detainnienls  of 
all  kings,  princes  and  people";  and  tlie 
policy  contained  a  sue  and  labour  clause, 
ifhicL  declared  that  "  the  acts  of  the 
insurer  or  insured  in  recovering,  saving 
or  preeerving  the  properly  insured  sbaU 
not  be  considered  a  waiver  or  accept- 
snce  of  abandonment,"  The  ship  sidled 
with  the  goods  on  board,  and  was,  on 
the  5lh  November,  1863,  seized  by  a 
cnilier  of  the  United  Slaiet  and  taken 
to  New  Orleans,  where  a  suit  was  iuime- 
(lialely  instituted  by  the  captors  in  a 
Prize  Court  against  the  ship  and  car>;o 
for  the  purpose  of  having  them  ajj- 
judged  a  lawful  pri*e.  The  owner  of 
the  goods  intervened  and  conducted  the 
Liligalion  Ho  successfully  that  on  ll^ 
16th  June,  1861,  the  Pri«  Court  atiVey; 
Or/eanf  gave  judgment  against  the  cap- 
tors and  decreed  the  restitution  of,  i\tf} 
ship  and  cargo.  On  t))ti  1st  July  t^f 
captors  ap[iealed,  and,  in  consequeni^e, 
the  judgment  of  restitulion  was  sus- 
pended till  the  decisina  of  the  Court  of 
uppeal.  Un  the  12th  SeptetiAer  the 
assured  sent  to  the  defendants  a  formal 
oolice  of  abandonmeot,  which  tl^ey  re- 
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fu&ed  to  accept.    On  the  7th  December, 
l<864,  and  again  on   the  Qth  February, 
1865,  the  asisured  informed  the  under- 
writers   that    endeavours    were    being 
made  in  New  Orleans  to  sell  the  ship 
and  cargo  and  that  he  was  endeayouriog 
to  prevent  the  sale  o£  the  cargo,  and 
requested  them  to  assist  in  giving  bail 
to    prevent  it.    The   underwriters  on 
each  occasion  refused  to  interfere.     On 
the  24th  April,  1865,  a  Prize  Commis- 
sioner reported  to  the  Judge  of  the 
Prize  Court  the  ruinous  condition  of 
•Ihe  goods  Jon  board  the  ship,  and  sug- 
{(ested  the    proprietv  of  ordering   an 
immediate  sale,  whicn  the  Court  there* 
upon  ordered,  and  on  the  25th  May  they 
were  sold  and  the  proceeds  paid  into 
Court.    When  the  question  arose  as  to 
giving  bond  or  bail  to  prevent  the  sale 
of  the  goods  the  money  in  use  in  the 
United  Slates  was  a  paper  currency,  and 
the  ship  and  goods  were  appraised  in 
that  currency,  and  the  bond  or  bail  must 
have  been  given  in  that  currency.    The 
paper  currency  was  subject    to  great 
and  sudden  fluctuations  in  value  in  con- 
sequence of  the  war  between  the  United 
States  and  the  Confederate  Stales,  and 
was  then  at  from  250  to  280.     On  the 
IZth  July^  1865,   upon  receipt  of  the 
intelligence  of    the   sale  of  the  goods 
under  the    dffcree,    the    assured    gave 
a  fresh  notice  of  abandonment,  which 
was  again  refused  :    Held,  the  Court 
having  power  to  draw  inferences  of  fact, 

1.  By  the  Queen's  Bench,  that  the 
declaration  in  the  sue  and  labour  clause 
did  not  prevent  the  acts  of  the  insurer 
or  insured  from  having  the  effect  pro- 
perly due  to  them  as  evidence  that  the 
parties  had  made  their  choice. 

2.  By  the  Queen's  Bench  and  Exche- 
ouer  Chamber,  that  upon  the  capture 
toe  owner  of  the  goods  had  a  right  to 
elect  to  treat  the  loss  either  as  partial  or 
total. 

3.  Bv  the  Queen's  Bench  and  Exche- 
quer Chamber,  that  the  election  by  the 
assured  to  treat  the  seizure  and  deten- 
tion as  a  partial  loss  did  not  prevent  them 
from  claiming  for  a  total  loss  if  a  change 
of  circumstances  occurred  which  made 
the  loss  actually  toUl.     But, 

4.  By  the  Queen's  Bench,  semble 
contra  per  Kelly  C.  B.  in  the  Exchequer 
Chamber,  that  the  prolongation  of  the 


litigation  by  the  appeal  of  the  captors 
was  not  more  than  might  have  been 
reasonably  anticipated  when  the  ship 
and  cargo  were  first  libelled  ;  and  there- 
fore the  appeal  on  the  let  Ju/y,  1664, 
did  not  amount  to  such  a  change  of 
circumstances  as  would  justify  the  as- 
sured in  changing  their  dection. 

5.  By  the  QUieen's  Beoch  and  Exche- 
quer Chamber,  that  the  depositing  the 
full  value  of  the  goods  or  giving  se- 
curity to  pay  the  full  value  of  the  goods 
in  paper  currency  was  not  a  step  which 
a  prudent  qninsured  owner  would  have 
adopted  to  prevent  the  sale,  and  there- 
fore, the  assured  were  entitled  to  recover 
for  a  total  loss. 

6.  Qfuere,  whether  notice  of  abaodoD- 
ment  was  necessary  ?  Strimyer  v.  The 
English  and  Scottish  Marine  Insutanct 
Company  {Limited),  770. 

IV.  On  the 7thi4 limits/,  1866,  the  agents 
of  the  owners  of  the  ship  C,  then  lyio^ 
at  Bombay,  chartered  her  at  Liverpool 
for  a  voyage  from  Hotgland*s  Island  to  a 
port  in  the  United  Kingdom  for  a  cargo 
of  guano,  freight  to  be  paid  at  port  of 
discharge,  the  ship  to  be  at  Horcland's 
Island  on  or  before  the  1st  Juae,  1^67, 
or  the  charterer  to  have  the  option  of 
declaring  the  charier  void.  On  the  7ih 
September,  1S66,  tlie  plaintiff*,  on  behalf 
of  the  owners  of  the  C,  effected  an  in- 
surance with  the  defendant  at  and  from 
Bombay  to  Howland's  Island,  while  there, 
and  thence  to  any  nort,  &c.  in  the  United 
Kingdom t  on  freight  chartered  or  other- 
wise valued  at  3(J00/.  in  the  ship  C  It 
was  lawful  for  the  ship  to  sail  to  and 
touch  and  stay  at  any  ports  whatsoever 
without  prejudice  to  the  insurance.which 
was  against  the  usual  perils.  On  the 
4th  September,  the  C.  sailed  in  ballast 
under  the  charter  from  Bombay  for  IIov- 
lamrs  Island.  She  got  out  of  her  course, 
and  on  the  25th  December  ran  ashore  on 
the  coast  of  New  Zealand.  The  owners 
declined  to  furnish  the  funds  necessary 
for  repairing  her,  and  the  captain  was 
unable  to  borrow  money  on  a  bottomr)' 
bond  except  on  condition  that  he  would 
charter  the  C  to  the  lender  for  a  cargo 
of  timber  from  New  Zealand  to  England, 
Ultimately  the  C.  was  abandoned  to  the 
bolder  of  the  bottomry  bond ;  the  repairs 
were  completed  and  a  cargo  of  timber 
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brought  to  England  for  the  holder  of  the 
bottomry  bond.  At  the  trial  a  verdict 
fvas  entered  for  the  plaintiff,  with  leave 
to  move  to  enter  it  for  the  defendant, 
the  Court  to  have  power  to  draw  in- 
ferences of  fact.     Held, 

1-  That  when  the  C.  sailed  from  Bom- 
bay the  chartered  freight  had  come  into 
existence,  and  the  owners  had  an  in- 
surable interest  in  it. 

2.  That  the  terms  of  the  chartcrparty 
which  allowed  the  C.  to  take  in  a  cargo 
on  the  passDnge  from  Bombay  to  How- 
lancTs  hlmnd  did  not  prevent  the  interest 
from  attaching. 

3.  Qu(Bre^  whether  the  policy  would 
apply  to  freight  which  might  be  earned 
on  the  passage  from  Bombay  to  How- 
land's  Island  f 

4.  Held,  that  it  was  a  question  for  the 
jury  whether  there  was  a  total  loss  by 
the  perils  of  the  sea.  But  there  was 
abundant  evidence  in  the  affirmative. 
Barber  v.  Fleming,  97 9- 

INTERROGATORIES. 

See  Slander. 

IRISH    BANKRUPT  AND  INSOL- 
VENT AC1\ 

See  Bankruptcy  Act,  I. 

IRISHMAN. 
See  Poor,  III. 

IRREMOVABILITY. 
See  Poor,  II. 

ISLE  OF  MAN. 
See  Limitation,  III. 

JAMAICA. 

See  Colony. 

JOINT  STOCK  COMPANY. 

By  The  Companies  Act,  1862,  25  &  26 
Vict,  c,  89.  s.  1 61.,  where  a  Company 
is  proposed  to  be  wound  up  &c.,  the 
Ik^uixlators  may,  with  the  sanction  of  a 


special  resolution,  enter  into  an  arrange- 
ment which  shall  be  binding  on  the 
members  ;  subject  to  this  proviso,  that 
if  any  member  expresses  his  dissiirnt 
from  the  resolution  he  may  require  the 
liquidators  either  to  abstain  from  carry- 
ing the  resolution  into  effect,  or  to 
purchase  the  interest  held  by  him  at  a 
price  tu  be  determined  in  manner  there- 
inafter mentioned,  *'  such  purchase 
money  to  be  paid  before  the  Company 
is  dissolved,  and  to  be  raised  by  the 
liquidators  in  such  manner  as  may  be 
determined  by  special  resolution.''  By 
sect.  162,  "  the  price  to  be  paid  for  the 
purchase  of  the  interest  of  a  dis- 
sentient member  may  be  determined  by 
agreement,  but  if  the  parties  dispute 
about  the  same  such  dispute  shall  be 
settled  by  arbitration  ;  and  for  the  pur- 
poses of  such  arbitration  the  provision 
of  The  Companies  Clauses  Consohda- 
tion  Act,  1845,  with  respect  to  the 
settlement  of  disputes  by  arbitration, 
shall  be  incorporated  with  this  Act." 
The  Companies  Clauses  Consolidation 
Act,  1845,  does  not  provide  for  the 
appointment  of  an  umpire  except  in  a 
dispute  between  a  claimant  and  a  railway 
Company;  sect.  131.  By  the  articles 
of  association  of  a  Company  formed 
and  incorporated  under  stat.  25  &  26 
Vict.  c.  89.,  it  was  provided  that  any 
difference  between  the  Company  and  a 
shareholder  should  be  referred  to  arbi- 
tration, and  that  if  the  arbitrators  did 
not  appoint  an  umpire  an  umpire  might 
be  appointed  by  a  Judge  under  Ihe 
Common  Law  Procedure  Act,  1854. 
Declaration  upon  an  award  made  by  an 
umpire  appointed  by  a  Judge  in  favour 
of  a  dissentient  shareholder  under  cir- 
cumstances provided  for  in  sects.  16J, 
162.  Equitable  pica.  That  the  plaintiff 
was  indebted  to  the  defendants  in 
respect  of  a  call  upon  his  shares,  and 
the  shares  were  liable  to  forfeiture ;  that 
the  defendants  were  proposing  to  re- 
constitute their  bank,  and  that  it  was 
agreed  that  in  consideration  that  they 
would  forbear  from  pressing  the  pay- 
ment of  the  money  due  to  tnem 
and  would  abstain  from  forfeiting  the 
shares,  the  plaintiff  would  consent  to 
the  winding  up  of  the  Company  if 
authorized  by  a  general  meeting,  and 
would   vote   for   the   resolution,     and 


^MonMituud  bknk  i  lliat  tlie  def«ndaMa 
iarborefnimpreiBinffihe  iwynicnt,  &c,( 
tlMit  |h«  propowl  wu  ■utboriMd  bf  k 
^oenljneetkiK-  Held,  aa  detsurrei, 
'  I.  That  notwUlMtandiiig  tact.  1G3  of 
iiht  Gwofmbw  Act.  1B63,  tba  Jadfie 
bad  joriMictiao 


j.AK'lliat.ihe tudet bad  also Jmiadio 
tiott  wtder  'IV-Cam»(M  Law  Pioceduie 
AM.  Vit*i  \1k.  18:K*»{.A  IW.  t^Ai^t 

,v3.  Ttot  Oka  idaibtlff  :WBa  cntitledtfr 

4.  That  the  plea  only  alleged  groand 
fai  a  cnaraeiiaiit  and  «ai  no  boawdd  la 
(te'Mtutni     Dti  a**iU:\^Tke'Aw9io^ 

"""■""'awiiiw:  -'.:.^'k 
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1 '  JORlSDf  CTTON. 

OfarUtrator.    Sm  Aieard.  iC 
Of  Csivt  of  aqnity.  .Se«  Jward,  I. 
Of'i^a  fit  Qwa't  BcaeU.  Sm  Q^a. 

QCJqdge,    StoJeiatatoaiCompaiif. 


Qrjn'aticea.    See  Specu/  Cow/a£lu. 

'  .'^'  JUSTICES. 

Cas«  aUttd  by.    See  Marin,  I. 

LANDLORD  AND  TENANT. 
Sts  Lanr  atd  Lettit. 


LANDS  CLAITSES  &c.  ACT. 


t.  Wbereaclana  forcompeDMtloDfur 
injurioualy  affecting  land  narinK  been 
referred  to  arbitrauon  uoderThe  Ljndi 
Clauaea  Contelidalldil  Act^  1815,  8  &  9 
Vict.  C;  18, 1.  68.,  without  prejudice  lo 
the  right'  of 'Ifae  'Company  to  f^pule 
ihe  claim,  and  an  award  haviiiK  been 
made,  a  roandainiia  ii  9btaiaed  cnm- 
maodin^  ttig  K^jOipatj  tU  lalce  op  Ibe 
atrard,  «  return  that  the  land  bad  not 
b^n  ItijtrrtoiiriV  affected  1*  good.'  Tta 
Qtitrtt  t.  Tkt  VaMrim  Rfffiiray  Cma- 
poar,  3is:      ■ 

IL  1.  InonkrloaMitlaaclaiMaatla 
ccnapemation  under  Tbft  lAnda£3aBtea 
ConaolidatioB  Aet^  |M5v  8  &-E)  Vkt. 
c,  IS.  •:  6a.,  then  mua  b*Biiiiqary  M 
the  law!  m.sodu  intdraat  M  it 'which 
vould-bapc  bten:  Aa itDbjeot  of  nr  ac- 
Aa  befbre  ths  Btatuta: 
.-  *-  tLluolahaaDlB-earriad  wa  biuaMM 
SI  pottera  on  prailiiMa  in  a  ritrecc  lia- 
niligidovn  lo  tba  Ti«Me(,'md  aban 
aBTontf  yardf  ttt»aija.t-  attbt  enil  al  tha 
atreettlun  wmaapiUJcriahiafidipftlng 
forapdUkiBg  wolar;  anf  Bitb^anduf 
aiMthBr  adjaiMDg  at^t  tfaate  »m  a 
public  draw  dock  :£•«■.  baigea.  Ifca 
chdnaDta  ki  carryia^  on.diMr  bnaiiicaa 
had  asfld  the  public  right  af  feichiag 
walarfrou  Ihc  rh-iran)  bnDgiagWgea 
to  the  draw  duck.  Tha  Mctrapolitaa 
Board  of  Work*,  in  conatructiDg  tha 
Timne*  EK^xrHbnati  under  the  pnwen 
of  atat.  26  &  27  Viol.  p.  rs.,wfaidiiB. 
corrnratec  The  Lands  Ctauaaa  Coaaoli- 
datua  Aet,  1845,  8  &  9  Viet.  t.  IS., 
obstructsd  the  right  of  fetching  *aier 
and  cd  bringiog  barges  to  the  doelc 
Held,  dial  this  waa  not  an  kjunon* 
aSiicting  of  tba  dainuuita'  pt«nuac« 
within  uct.  6S  af  atat.  8  It  9  Fict.  e: 
18,,  and  tberefore  they  wore  nMcuialcd 
to  oaoipensttion.  Tfa  Qawa  *.  Tit 
UttniMiUamBoardtif  H^km,  39t. 
See  Ltuor  <md  Ltttet,  I, 

LAW. 
Compulaion of.  SeeXieuorwufLeacr,!. 
Martial.    See  Ceii;ay. 
Ofcobny.    SeaCMbay.    ' 
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'       LEASE. 

■  '  -i ' 

Sef   Lessor    and  JLes^fse*     VoKitfr    emd 
,  Pur  chaser,  IX, 

LEASEHOLDS. 
See  Vemior  and  iPurph($seri  II. 

LESSOR  ANb  LESSEE. 

|.  AetioD  on  a  covenant  ppu^ined,  .la 
a  lea«e  of  pr^mia^  graiUed  l^y  th^e  dp^ 
fenrlant  to  the  plaintiff  in  1840  foi^  a 
terra  of  eighty-nine  years,  whereby  the 
Uefeiidiat  eovebanted th^t  neither  he-or 
his  assiKDS  woi^d  daring  the  term  pei> 
mtt  to  ba  built  any  messuage,  &c.  on  a' 

Siddock  froniin^  the  demised  premises, 
reaches.  First*- Thai  the  defeodaiud op- 
inio the  term  permitted  a  railfiay  station 
to  be  built  on  the  paddock.  Second. 
Thait  thedefendant assigned  the  paddock 
Ut  The  X.  B.  ^  8.  C.  Bmiway  Campmy, 
^"^o  .erected  a  railway  station'  on  the 
paddockk' .  Plea».  that  after  itbe  roakhtg 
of  the  ideedt'the  Cbmpany  required,  to 
taklB  ith#.paddodc  under  powers  given 
tfaeoiby  Act  of  Parliameiil  ia  l^St  for 
purposes  /or  which  they  were  by  the 
Act  empowered  to  take  the  same;  that 
the  paddock  was  land  which  the  Com- 
pany were  empowered  to  takeoomptd'' 

8orilyfortlM4>i^P<^sc&^^c  undertaking 
authorised,  by  the  Act,  an^d  that  thi^ 
Company,  under  the  powers  \8o  coo^ 
ferred,  did  corapulaority  purchase  and 
tak»  the  paddock,  and  that  the  assign- 
meat  by  the  defendant  to  the  GorBpauy 
was  the  assignment  in  eompletion  of 
thai  compulsory  purchase;  that  the 
Company  afterwards  built  on  tihe  pad-> 
dock  the. erections  complained  oCwhi<^h 
were- erections  reasonably  reqoired  lor 
the  purposes  of  the  undertaking  autho- 
Txted  by  the  Act,  and  that  except  av 
afurei^aid  the  defendant  dkl  not  pema&t 
the  erections  to  be  built.  Demurrer. 
Replication.  That  the  erections,  though 
reasonable,  were  not  necessary  or  com- 
pulsory for  the  Company  to  build. 
Demurrer,     Held,         . 

I.  That  under  The  Lands  Clauses 
Consolidation  Act,  1845,  8  &  ^  Vidt, 
c.  18.  ^.  75.,  which  teaken^t  imperatiTe 


thM  the  owtfer  of  Hmd  shall,  mt  tb& 
performance  of  the  conditions  imposeid' 
•on  the  Company,  when  T6qmred>  so'  ¥t 
do,  duly  convey  the  land  to  the  Comi^ 
pany,  8(c.»  The  L.  B.  ^  8,  C.  RaUufOjf^ 
Comptiny  were  assignees  of  the  ladd  not 
by  the  voluntary  act  4>f  ^e  defentiflMfii 
b«it  by  com  pulsion  of  latr.  •  » '  •  .' - .  < '. 
2.  lliat  the  defendiintwttA  dieclli«i>(^ 
from  his  covenant  by  the  8iih<ie^eiiit 
Act  of  Pariiam^t,  which  put  it  but  of 
his  power  to  perform  it;  iis  thivdiml 
charge  eztendled  to  afets '  wlndi  th^ 
Company  were  by  th^'A^lofifVupliaiklent 
empowered  to  do  as  well  as  those  wblc!^ 
tHey  w«r^  cotfipeUed  to  db;  SScHlyir. 
Sir  C,  IV.  C.  de  Crespiffikf,  JBii^l;;  f;  i  ■"? 


I  ■  ♦ . ! 


IL  1.  In  a  parol  demise  there  is  aul 
implied  coiitract  on  the  pah  ofthetenanl; 
that  at  the  expiration  ctf  >dies^tenknoy^hd 
will  deliver  up  vacant  possession  of  the 
premises  to  the  landlords 

2.  Where  a  lessee  under  a  parol  de- 
mise underlet  part  of  the  premises,  and 
at  the  end  of  the .  jteiwincf  the  under- 
lessee  having  received  due  notice  to 
quit  refused: to  go  outub£?!)posses8M>ti/ 
and  the  lessor  brought  ejectment  and 
recovered  possession :  ^  Held^'^ttiM  ^v 
lessor  was  entitled  to  recover  from  the 
lessee  the  rent  for  the  time  he  was 
kept  out  of  .poBse8si0V^n4f4^®  <^08ts  of 
the  ejectment. 

3.  Where  to  a  deolaratioii.  #■(  eottv 
tract  there  is  a  plea  of  payment  which 
could  not  have  Wn  IntencM'l^admilP 
the  liability  contended  for  bj^  the  plaintiff^ 
the  Court  will  allow  th^dMikdant  w 
amend.     Hendersanr.  Sq^dr^tS^i  ^- 

III.  A  lease  of  pretni*^  {or4iMtieii^ 
years  contained  a  covenant  by  the  lessees 
not  to  assign  or  part  wltbf.  the' boM^siw 
without  the  written  conseitt  ox'thie  Hidd- 
;  lord  ;  with  a  pcoviso  for  rf -entry  in  cbmx^ 
the  lessees  should  fail  iii  the  dbsembce 
or  performance  of  any  of  the  covenants. 
The  landlord,  by  a  letter  addressed  to 
fV,,  assented  to  a  tradsfdr  of  the  lease 
by  the  lessees  to  W,  on  the  same  terms^ 
as  those  on-whi^h  the  lebse«i  tteld  H; 
adding,  **  it  will  be  necessary  for  you  to 
write  me  accepting  these  terms."  }V, 
entered  .iuto  >  paasesskmiwlthoui.imy 
formal  assignment,  and  afterwards,  by 
the  written  lictnoe  of  the:  landlord,  as- 
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LEX  LfjCl 


LICENSING  MEETLXG. 


t-.xa«a  tc   •..  'Jrtect  for   W**f  r-»f:tot^. 
wM,  ■»-.:i;-:  :ie  cr>n«*=t  -i*?  the  Smd- 

In    ej*:::::^-:   en   Xht   gr.a-i    of   f^r- 
fr.tarr  r 

I.  H-rl*,  'T  :h*  Exc"  '-^-er  Cniabcr, 
ifEraicz  the  jndz^'r.i  cf  :?:•  Qaeen'i 
Beacfi,  that  th*re  bii  V**-.  eo  breich  of 
coTtcittt  by  the  lf««ee*.  »  :be  Iiailord 
bad  cirea  nil  eofuect  lo  n'.  eoloz  icto 
pof^esiioa   vithoat   a  tns»fer  of  the 


LICENSING  MEETING. 
SeeBffrAoi 


3.  S-fiiMe,  per  Chnxdl  B.  The  pro- 
Ti*»  for  re-emry  applied  onlr  to  the 
bmeh  of  affimutire  corecaxits.     West 


LEX  LOCI. 


See  Cohmy,    lutmrmce,  3Iarime,  I. 


I 


UBEL. 

1.  A  Joint  Stock  Companr,  Limited, 
is  liable  to  an  action  for  hbel. 

The  plaintiff  in  an  action  for  libel  was 
manager  of  a  Joint  Stock  Company, 
Limited.  The  aoditors  in  makinj^  up 
the  year's  accounts  issued  a  report  to 
the  shareholders,  and  at  the  foot  of  the 
accounts  they  remarked,  '*  The  share- 
holders r.*ill  obserre  that  there  is  a 
charfi^e  of  1306/.  l5.  7d-  for  deficiency 
of  stock  which  the  manai^er  is  responsi- 
ble for.  His  accounts  have  been  badly 
kept,  and  hare  been  rendered  to  us  very 
irregularly."  The  directors  presented 
this  report  to  the  shareholders  at  the 
annual  meeting,  at  which  it  was  re- 
solved that  the  report  should  be  printed 
and  sent  to  all  the  shareholders.     Held, 

2.  That  the  report  of  the  directors 
was  a  privile^d  communication,  and 
the  mode  of  publishing  it  was  reason- 
able and  proper. 

3.  lliat,  there  being  no  intrinsic  or 
extrinsic  evidence  of  malice,  there  was 
no  question  to  be  left  to  the  jury. 
Lawless  v.  The  Anglo-Egyptian  Cotton 
and  Oil  Company,  Limited,  226. 

See  Slander. 


UMITATION. 

I.  A  gravel  pit  and  a  road  to  it  were 
a'.wtted  by  commissioners  under  an 
Iccloiure  Act  to  the  surveyors  of  high- 
ways of  a  hamlet  for  the  repair  of  its 
nnds  and  ways.  From  1S37  to  1S63 
the  surreyors  ceased  to  take  gravel  from 
the  pit  or  to  use  the  road,  and  took  no 
steps  to  assert  their  right  to  the  pit  or 
rouid,  but  got  gravel  for  the  repair  of 
the  highways  from  another  pit  two  miles 
off,  which  they  purchased  from  time  to 
time  from  the  plaintiff's  father  and  from 
the  plaintiflT.  The  land  allotted  for  the 
road  and  gravel  pit  was  entirely  sur- 
rounded by  old  enclosures  belonging 
and  land  allotted  to  the  plaintidTs  pre- 
decessors in  title.  In  1537  the  tenant  of 
the  greater  part  of  the  land  in  which 
the  pit  was  situated  filled  up  part  of  the 
pit,  and  fro;n  that  time  cultivated  the 
surface  as  arable  land,  together  with  the 
adjacent  parts  of  the  field.  In  1839 
another  tenant  ploughed  up  the  remain- 
ing {Kirtion  of  the  pit,  which  abutted 
upon  land  in  his  occupation,  and  also 
the  allotted  road,  which  passed  through 
other  land  in  his  occupation  ;  and  both 
continued  to  be  cultivated  by  the  plain- 
tifTs  tenants  as  arable  land  from  that 
time  till  1S63.  In  1S44  the  Unant  of 
the  plaintiff*,  who  was  in  occupation  of 
the  surface  of  the  greater  part  uf  the  pit, 
was  elected  one  of  the  8ur\*eyors  of  the 
highways,  and  held  that  office  for  one 
year.  On  a  special  case  giving  the 
Court  power  to  draw  inferences  of  fact: 
Held, 

1.  That  actual  possession  of  the  gra- 
vel pit  and  road  was  taken  by  the 
tenanUi  of  the  adjoining  lands  in  1 337 
and  IS 39*  and  therefore  the  title  of  the 
surveyors  of  highways  to  the  j^ravel  pit 
and  road  had,  by  the  operation  of  stat. 
3  &  4  fl".  4  c.  27.  ss,  2.  3.  34.,  become 
extinguished. 

2.  That  the  circumstance  of  the  ten- 
ant occupying  part  of  the  pit  being 
elected  surveyor  of  highways  after  |k>s- 
session  had  oeen  taken  of  it,  did  not 
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interrupt  the  running  of  the  period  of 
litoitatioD,  a3  the  character  of  his  pos- 
isession  as  tenant  under  the  plaintiff 
was  not  altered  during  his  year  of  office. 
Smith  V.  Stocks,, 701, 

II.  An  Inclosure  Act.  31  G.  3.  c.  Ixi., 
directed  the  Commissioners  to  set  out 
land  for  getting  stone,  &c.  for  repairing 
the  parish  roads,  which  should  be  vested 
in  the  surveyors  of  highways  and  their 
successors,  and  enacted  that  all  the 
grass  and  herbage  growing,  arising,  and 
renewing  on  the  roads  and  on  the  land 
to  be  set  out  and  appointed  for  getting 
stone,  &c.  should  belong  to  and  be  the 
property  of  the  persons  to  whom  the 
Commissioners  should  allot  the  same, 
exclusive  of  all  other  persons  whomso- 
ever, or  should  be  appHed  to  some 
parochial  or  other  use  or  purpose.  The 
Commissioners,  in  pursuance  of  the  Act, 
awarded,  set  out,  allotte)3  and  appointed 
to  the  surveyors  of  highwavs  and  their 
successors  an  allotment  No.  158,  con- 
taining 1  acre,  save  and  except  the  grass 
and  herbage  thereof,  upon  trust  and  for 
the  purpose  of  getting  stone  &c.  for  re- 
pairing the  roads,  and  they  awarded,  set 
out,  allowed  and  assigned  to  P.  and  his 
heirs  contiguous  allotments.  No.  157 
and  No.  159>  together  with  the  grass 
and  herbage  of  No.  158;  they  also  or- 
dered and  directed  that  the  grass  and 
herbage  growing,  arising,  and  renewing 
on  the  public  roads  and  ways  should  be 
let  from  year  to  year,  and  the  moneys 
arising  thereby  be  applied  to  the  repair 
of  the  highways,  &c.  The  surveyors 
obtained  gravel  for  the  highways  from 
No.  158  down  to  the  year  1813,  when 
they  discontinued  to  do  so,  and  pur- 
chased gravel  from  pits  in  the  neigh- 
bouring parishes ;  and  thenceforth  until 
1858  they  never  entered  upon  or  exer* 
cised  in  No.  153  any  right  under  the 
award.  In  1813  P.  built  a  cottage  and 
barn,  and  other  buildings  on  part  of 
No.  158,  and  enclosed  part  of  it  with  a 
fence;  he  also  cut  off  a  corner  of  it, 
which  had  ever  since  formed  part  of  the 
adjoining  arable  field,  and  cleared  out 
the  old  pit,  and  converted  it  into  a  pond. 
Held, 

1.  Per  Cockburn  C.  J.,  and  senible  per 
Blackburn  J.,  that  the  award  of  the  Com- 
missioners did  not  vest  in  P.  any  right 


to  the  soil,  but  only  the  right  of  takingt 
the  grass  upon  its  surface. 

2.  That  the  surveyors  of  highwayt 
were  within  stat.  3  U  4  W.  4,  c,  27.  by 
reason  of  the  interpretation  clause, 
sect.  1. 

3.  That  there  had  been  a  discontinu- 
ance of  possession  by  the  surveyors, 
and  an  actual  possession  by  P.  for 
twenty  years,  and  therefore  their  right 
was  barred  by  stat.  3  &  4   IV.  4,  c,  27* 

4.  Per  Blackburn  J.  If  P.  had  the 
exclusive  right  to  the  surface  the  acts 
which  he  did  were  acts  of  ownership  in 
the  subsoil,  and  evidence  from  which  it 
might  be  concluded  that  he  took  pos- 
session of  the  whole  acre.  Thew  v. 
fVingate,  7H,  note. 

111.  The  plaintiffs,  attorneys  in  the 
Isle  of  Man,  conducted  for  the  defendant 
the  defence  to  a  suit  commenced  against 
him  in  the  Consistory  Court  there  in 
1858,  which  was  dismissed  in  Aprils  1 861 . 
In  September,  1861,  the  plaintiffs  in  that 
suit  appealed  to  the  Staffof  Government, 
the  Manx  Court  of  Appeal,  and  the 
plaintiffs  conducted  the  appeal  on  his 
behalf  till  the  Ist  October,  1862,  when 
the  plaintiffs  dissolved  partnership,  and 
the  proceedings  were  conducted  bv  one 
of  them  until  the  appeal  was  heard  and 
judgment  given  on  the  7th  April,  1865. 
On  the  30th  October,  1865,  the  plaintiffs 
brought  an  action  in  the  Deemsters 
Court,  Douglas,  Isle  of  Man,  for  their 
costs  to  the  Ist  September,  1862,  in 
which  judgment  was  given  for  the  de»- 
fendant  on  the  ground  that  the  debt 
was  barred  by  the  Manx  Statute  of  Li- 
mitations, which  enacts  that  actions  of 
debt  upon  any  trading  contract  orde- 
mand  without  specialty  shall  be  com* 
menced  within  three  years  next  after 
the  cause  of  action.  In  an  action  on 
the  same  bill  of  costs :  Held, 

1.  That  a  plea  of  the  judgment  in  the 
Manx  Court  was  no  answer,  as  the  Manx 
Statute  of  Limitations  only  barred  the 
remedy,  and  did  not  extinguish  the 
debt. 

2.  That  the  Statute  of  Limitations 
here  was  no  bar,  as  in  case  of  appeal 
from  a  judgment  the  attorney  who  con- 
ducts the  suit  in  the  Court  below  and 
the  appeal  is  not  entitled  to  bring  his 
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action  until  tke  appeal  is  detemiined. 
Harris  and  Adams  v.  Qttifi0«  644. 


LOCAL  GOVERNMENT  ACT. 
See  Market, 

LOCAL  PAVING  ACT. 
See  Pamng  Aot. 

LONDON. 
See  Central  Crmind  Court.    Ofice,  II. 

LOSS. 
Measure  of.     See  Insurance,  Marine,  I. 

Partial  or  toUL    See  Insurance,  Marine*, 

in. 

LUGGAGE 
See  Carrier,  II.,  IIL 

LUNACY. 
See  Husband  and  fVife. 

MACHLXERY. 
Sec  Fixtures,  IL 

MALICE. 
See  LibeL    Slander. 

MANDAMUS. 

See  Indictable  Offence.    Lands  Clauses 
Consolidation  Act,  \. 

MANUFACTURING  PROCESS. 
See  Factory. 

MANX  STATUTE  OF  LIMITA- 
TIONS. 

See  Limitation,  III. 

MARKET. 

I.  The  Markets   and   Fairs   CJausts 
Act,  1847,  10  &  11  Vict.  c.  14.  s.  13., 


MARKET; 

enactii,  "After  the  nafkct  ptoee  4f 
opened  for  public  use  erery  persdn  other 
than  a  licensed  hawker  who  shall  acUor 
expose  for  sale  in  any  place  within  the 
prescribed  limits,  except  in  his  own 
dwelling  place  or  shop,  any  srtides  in 
respect  of  which  tolls  are  by  the  special 
Act  amfaorised  to  be  taken  in  the  roarkeCt 
shall  for  every  snch  offence  be  liable  to 
a  penalty."  The  Local  GoTcmment  Act, 
1868,  21  Si  22  Vict,  c,  98.  s.  50.,  em- 
{)owers  the  Local  Board  to  establish  a 
market,  but  not  *'  so  as  to  interfof«  wit^ 
any  rights,  powers,  or  pririleges  enjoyed 
within  the  district  by  aoy  person  &c. 
without  his  or  their  consent."  The  ap- 
pellant was  tenant  of  a  dwelling  hoase 
and  shop,  and  a  piece  of  ground  in  front 
of  the  shop :  a  wooden  shed  affixed  to 
the  house  and  supported  on  wooden 
posts  had  been  erected  and  continued 
over  the  piece  of  ground  for  eighteen 
years,  and  previous  to  the  erection  of  the 
shed  there  had  been  stone  flags  built 
into  and  forming  part  of  the  house 
which  projected  tin'«e  feet  from  the 
house,  and  the  flags  helped  to  support 
the  shed.  In  1 864  a  market  was  esta- 
blished for  the  town  by  the  Local  Board, 
under  The  liocal  Government  Act,  1859, 
21  &  22  Vict.  e.  98.  s.  50.  The  appel- 
lant was  convicted  under  stat  10  &  11 
Vict.  c.  14.  5.  13.  for  selling  goods  in  the 
shed,  and  the  justices  stated  a  case 
under  stat.  20  &  21  Vict.  c.  43.  de- 
scribing the  shed  and  giving  their  con- 
struction of  the  statute. 

1.  Held,  per  Cockhttm  C.  J.,  Lusk 
and  Hayes  JJ.,  that  the  justices  pnt  too 
narrow  a  construction  on  stat.  10  &  1 1 
Vict.  c.  14.  s.  13.,  and  that  the  shed  was 
accessory  to  part  of  the  appellant's  shop, 
and  therefore  within  the  exception.  Per 
Mellor  J.  That  it  was  a  question  of 
fact  for  the  justices. 

2.  Semble,  the  exposing  for  sale  by 
the  appellant  was  not  a  "right"  within 
sUt.  21  &  22  Vict.  e.  93.  s.  50.  Ash- 
worth,  appt ,  Heyworth,  respt.,  309. 

II.  A  market  for  the  town  of  B.  was 
established  under  stat.  6  G.  4.  c.  clxxix. 
Sect.  141,  for  preventing  any  encroach- 
ment on  it,  enacted  that  any  person  who 
should  sell,  or  oflTer  or  exjKMe  to  sale 
(among  other  things)  any  roots,  fruit,  or 
garden  stuff  in  any  other  place  within 
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the  town  sfaovld  be  liable  to  a  penalty; 
with  a  proariso  excepting  the  sale  by 
inhabitants  in  their  houaes,  shops  or 
prett)iaea«  A,  bought  vegetables  fronn 
a  wholesale  dealer  in  the  market  who 
bad  previously  on  the  same  day  paid 
the  toll  for  them :  he  then  offered  th«m 
fo^  sale  in  the  streets.  Held^  an  offence 
within  sect.  141.  Black,  Tmmt  CUri  of 
Brifhtom,  appt.»  Sacheii,  respt.,  639* 

MARKETS  AND  FAIRS  CLAUSES 

ACT. 

See  3fari(:s«,  I. 

MARKET  VALUE. 
Se^  Vendor  emd  Purchaser,  I. 

MARTIAL  LAW. 
See  Cobmy. 

MASTER  AND  SERVANT. 

*■''•■■ 
The  defendant,  a  wine  merchant,  sent 

his  clerk  with  his  horse  and  cart  under 
tlie  care  of  his  carman^  to  deliver  wine 
and^  baring  ))ack  empty  bottles.  On  their 
retuHi,  when  within  a  quarter  of  a  mile 
from  the  defendant's  stable,  the  carman, 
a^,  the  request  of  the  clerk  and  for  hjis 
business,  drove  the  horse  an4  cart  in 
another  direction,  and  when  two  miles 
from  the  stable  injured  the  {daintiff  by 
negligent  driving.  Held,  that  the  de- 
fendant was  not  liable,  as  the  act  of  the 
servant  was  not  done  \n  the  course  of 
hifi  employment,  but  on  a  new  and  inde- 
pendent journey.  Store^f  v.  Ashion^  337. 

MEMORANDA. 

A/ic^/ma#  Vac^ion,  1868,  236. 
TUnity  Term,  1869,  72i. 

METROPOLIS     MANAGEMENT 
AMENDMENT  ACT. 

The  Metropolis  Management  Amend- 
ment Act,  1862,  25  &  26  Fid.  c.  102. 
s.  106.,  enacts  **  No  writ  or  process  shall 
be  sued  out  against  or  served  upon  .  i  . 
the  Metropolitan  Board  of  Works^  or 
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any  veetrf  or  dis^ct  Board,  or  thdv 
clerk,  or  any  clerks,  snrveybr,  oontractoi;^ 
officer,  or  person  whomsoever,  acting 
under  their  or  any  of  their  directions, 
for  anything  diine  or  intended  i6  be 
done  under  the  powers  of^such  Board  or 
vestry  under  the  said  Acts  or  this  Act," 
until  one  month  after  notice.     Held, 

1.  That  the  section  intended  only 
some  act  done  by  virtue  of  the  powers 
vested  in  the  Board  or  vestf y  and  under 
their  authority. 

2.  Therefore  a  perspi^  who  had  re- 
ceived notice  from  a  district  Board  to 
drain  into  a  sewer,  and  in  doing  so  pom*' 
mitted  a  trespass,  was  not  entitled  to 
notice  of  action.    Dqust  v.  Slater ^  400. 


MILL. 
iSee  Fixtures^  II. 


MINISTER. 
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Of  dissenting  congregation.    See  Toum 
Councillor. 


MISDEMEANOUR; 

See  Offi<?%  X  . , 


MISRECITAL. 

See  Awards  ^. 

mistake:     '" 
See  Award,  IL .  ^  Tfleyrafk  Company. 

MORTGAGE. 
See  Fixtures^  IL 

MUNICIPAL  CORPORATION. 
See  Bribery.    Office,  IL 

* 

I  • 

MUNICIPAL  CORPORATION  ACT. 
See  Bribery* 

NEGLIGENCE. , 

See  Master  and  Servmii*    Sfymd,. 

9.  &  «. 
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NEW  ASSIGNMENT. 
See  Pleading,  111. 

NOTICE. 

See    Nm§ance9   lUmoval   Act.     Vestry 
Metivng. 

Of  abandonment.    See  Insurance,  Ma' 
rime.  III. 

Of  action.     See  Metropolis  Management 
.  Amendment  Act. 

Of  application  for  certificate.  See  Beer* 
house. 

Of  dishononr.     See  BUI  pf  Eatchange. 
Chtqws. 

NUISANCES  REMOVAL  ACT. 

Upon  a  complaint  by  an  inhabitant 
under  atat.  23  Sc  24  Vict,  c.  77-  s,  13., 
in  pursuance  of  The  Nuisances  Removal 
Act,  1855,  18  &  19  Vict.  c.  121.  *.  12., 
it  is  not  necessary  that  he  should  serve 
a  notice  on  the  person  by  whose  acts  the 
nuisance  arises,  as  is  required  by  The 
Sanitary  Act,  1866,  29  &  30  Vict.  c.  90. 
s.  21.,  where  proceedings  are  taken  by 
the  nuisance  authority.  Cocker,  appt., 
Cardwell  and  others,  respts.«  797. 

OFFICE. 

I.  By  Stat.  1  W.  Sf  M.  C.21.  s.  C.,  if  a 
clerk  of  the  peace  misdemean  himself  in 
the  execution  of  his  office,  and  a  com- 
plaint and  charge  in  writing  be  exhibited 
against  him  to  the  Quarter  Sessions, 
they  may,  "  upon  examination  and  due 
proof  thereof,  openly  in  their  Quarter 
Sessions  discharge  him  from  his  office." 
Quo  warranto.  Plea.  That  a  complaint 
and  changes  in  writing  of  having  mis- 
demeaned  himself  in  the  execution  of 
his  office  were  duly  exhibited  against  the 
relator  to  the  Quarter  Sessions ;  that, 
upon  examination  and  due  proof  of  the 
complaint  and  charges,  an  order  was, 
pursuant  to  the  statute,  duly  made  by 
the  Quarter  Sessions,  and  entered  of 
record.  The  plea  set  out  the  order, 
which  stated  the  complaint  and  charges, 
viz.,  that  the  Quarter  Sessions  had 
ordered  a  sum  of  money  to  be  paid  to 
the  county  solicitor  for  costs  incurred  by 
them  in  a  litigation  with  the  relator,  and 
that  he  had  unlawfully  and  contumaci- 


ously refused  to  record   it,  dec;    and 
that  upon  examination  of  the  complaint 
and  charges,  &c.,  the  Quarter  Sessions 
adjudged  them   proved,  and   that  the 
relator  had  been  guilty  of  the  misde- 
meanours in  the  execution  of  his  office 
and  they  therefore  openly  in  Court  dis- 
charged him   from  iiis  office.      Aver- 
ments.   That  thereupon  the  office  be- 
came vacant,  and  that  the  defendant 
was  appointed  to  it.    Replication.    That 
there    was    not    before    the    Quarter 
Sessions  such  or  any  proof  or  evidence 
of  the  complaint  and  charges  in  wridBg 
pursuant   to    the  Matute.      A    suedal 
verdict  fo^nd  the  facte;  and  included 
with    the  common   form    of  question 
whether  there  was  before  the  Quarter 
Sessions  "  such  proof  or  evidence  of  the 
complaint  and  charges  in  writing*'  pur- 
suant to  the  statute  as  the  defendant 
"  hath  in  his  plea  alleged,"  &e.     Held, 

1.  That  the  complaint  and  charges 
against  the  relator  amounted  to  a  charge 
of  misdemeanour  in  the  execution  of  his 
office  within  the  etatute. 

2.  That,  as  the  Quarter  Seswons  had 
jurisdiction  to  enquire  into  and  decide 
upon  the  complaint  and  charges,  and 
the  essentials  of  justice  were  observed, 
and  there  was  a  recoid  of  the  Quarter 
Sessions  that  the  relator  had  been  dis- 
charged from  the  office  and  the  defend- 
ant appointed  to  it,  this  Couit  could 
not  review  their  decision. 

3.  Per  Cockbum  G.  J.  Even  if  the 
essentials  of  justice  were  not  observed, 
quo  warranto  was  not  the  appropriate 
remedy ;  and  qtutre,  whether  there  was 
any  remedy?  but  if  there  were  it  washy 
certiorari. 

4.  Semble.  In  quo  warranto  the  de- 
fendant cannot  plead  and  demur  to  the 
information.     The  Queen  ▼.  Russell,  91. 

II.  By  The  Londm  (City)  Small  Debts 
Extension  Act,  1852,  15  &  16  Vict, 
c.  Ixxvii.  s.  11.,  the  chief  clerk  of  the 
London  (City)  Small  Debts  Court  or 
Sheriffs  Court,  is  to  be  appointed  by  the 
mayor,  aldermen,  and  commons,  which, 
by  sect.  136,  means  in  common  council 
assembled,  and  may  be  removed  in  case 
of  inability  or  misbehaviour,  or  for  any 
other  cause  which  may  seem  reasonable 
to  them.  By  The  County  Courts  Act, 
1865,  28   &   39  Vict.  c.  99.  e.  4.,  the 


^^. 


OFFICE. 


1081 


Sheriffs  Court  is  to  have  the  same  juris- 
diction afl  a  Metropolitan  County  Court, 
and  the  chief  clerk  is  to  be  styled  the 
re((istrar  of  the  Court.  The  power  of 
removin({  the  registrar  of  County  Courts 
was  by  The  County  Courts  Act,  1 860, 
IZ  Si  14  Vict,  c.  61.  8.  4.,  transferred 
from  the  Judges  of  those  Courts  to  the 
Lord  Chancellor.  The  County  Courts 
Act,  1867,  30  &  31  Vict.  c.  142.  *.  35., 
by  which  the  word  "County  Court*' 
includes  the  Sheriff's  Court,  contains  a 
proviso  saving  the  authority  of  the 
common  council  in  relation  to  that 
(^urt,  and  the  Judge  and  officers 
thereof.  At  an  election  to  fill  the  office 
of  chief  clerk  in  1856,  O.  was  declared 
duly  elected,  subject  to  the  standing 
order  for  the  annual  election  of  officers. 
He  was  subsequently  annually  elected. 
Dissensions  having  arisen  between  him 
and  the  high  bailiff,  the  latter  charged 
him  with  neglect  of  his  duties.  These 
charges  were  referred  by  the  common 
council  to  a  standing  committee  called 
The  Officers  and  Clerks'  Committee. 
The  charges  made  were  1.  Absenting 
himself  and  leaving  the  duties  of  his 
office  to  be  performed  by  others:  2. 
Informal  keeping  of  the  minutes;  3. 
Affixing  a  seal  instead  of  his  signature  to 
the  entries  in  the  minute  book.  The  com- 
mittee, having  inquired  into  the  charges 
in  his  presence,  reported  to  the  common 
council  that  the  duties  of  registrar  had 
not  been  properly  discharged,  and  that 
such  irregularities  had  been  disclosed 
in  the  offices  of  registrar  and  high  bailiff 
as  seriously  interfered  with  the  proper 
conduct  of  public  business.  The  report 
was  signed  by  sixteen  members  of  the 
committee,  seven  of  whom  (constituting 
a  quorum)  had  attended  every  meeting 
at  which  evidence  was  taken.  0.  was 
then  summoned  to  appear  on  a  day 
named  before  the  Court  of  Common 
Council  and  shew  cause  why  he  should 
not  be  removed  from  his  office.  A 
printed  transcript  of  the  shorthand 
writer's  notes  of  the  proceedings  of  the 
committee  was  sent  to  all  the  members 
of  the  common  council.  On  the  day 
named  a  "  duly  constituted"  meeting  of 
the  common  council  was  held,  when  O. 
was  represented  by  counsel,  and  was 
asked  whether  he  wished  to  offer  any 
further  evidence.    He  made  no  ohjec- 
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tion  to  the  manner  in  which  the  evidence 
had  been  laid  before  the  common  council, 
and  offered  no  further  evidence.  The  com- 
mon council  resolved  that  the  duties  of  the 
office  had  not  been  properly  discharged 
by  him,  and  that  reasonable  cause  ex- 
isted for  his  removal  from  his  office,  and 
they  removed  him  accordingly,  and  ap- 
pointed N*  registrar  pro  tempore.  O. 
naving  obtained  a  rule  nisi  for  an  in- 
formation in  the  nature  of  a  quo  warranto 
against  N.,  it  was  agreed  that  an  action 
should  be  brought  by  0.  for  the  fees  of 
the  office.  On  a  special  case  stated  for 
the  opinion  of  the  Court, 
In  the  Queen's  Bench, 

1.  Concessum,  that  the  office  of 
registrar  created  by  stat.  15  &  16  Vict, 
c.  Ixxvii.  5. 1 1  was  a  freehold  office. 

2.  Qwere,  whether  0.  having  been  de- 
clared to  be  elected  subject  to  the  stand- 
ing order  for  the  annual  election  of 
officers,  had  a  freehold  in  the  office,  or 
was  more  than  an  annual  officer  ? 

3.  QiuBre,  whether  the  common 
council  having  removed  him  from  a 
freehold  office  for  reasonable  cause 
could  resort  to  the  ground  that  the 
period  for  which  he  was  elected  bad 
expired  by  effluxion  of  time  ? 

4.  Held,  that  the  power  of  removing 
the  registrar  remained  in  the  common 
council  by  virtue  of  the  proviso  in  stat. 
30&  31   Vict.c,  142.  «.35. 

5.  Quttre,  whether  tho  cause  for 
which  the  common  council  had  power 
to  remove  under  stat.  15  &  16  Vict, 
c.  Ixxvii.  8.  U.  must  be  such  as  ap- 
peared reasonable  to  this  Court  ? 

6.  Held,  that  the  first  chsrge  against 
0.  was,  if  proved,  a  reasonable  cause. 

7.  QaMsre,  whether  the  third  charge 
would,  if  proved,  be  a  reasonable  cause  ? 

In  the  Exchequer  Chamber,  affirming 
the  judgment  of  tho  Queen's  Bench. 
Held. 

8.  That  it  was  no  objection  to  the 
report  of  the  committee  that  it  was 
signed  by  some  members  who  were  not 
present  at  all  the  meetings* 

9.  That  it  was  no  objection  that  the 
resolution  of  the  common  council  pro- 
ceeded on  a  report  of  the  committee 
which  charged  misconduct  in  general 
terms. 

10.  Nor  that  the  common  council  had 
not  themselves  heard  the  evidence. 
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1 1.  That  the  procecdinijrs  having  been 
conducted  according  to  the  essentials  of 
justice,  the  decision  of  the  common 
council  could  not  be  reviewed  by  this 
Court.     Osyoody,  Nelstm,  119* 

ORDER. 
For  protection.    See  Bankruptcy  Act,  L 
Of  discharge.    See  Bankruptcy  Act,  V. 
Of  removal.    See  Poor, 

OVERSEER. 
See  Poor  Lmo  Auditor, 

PAINTINGS. 
See  Copynsrht. 

PARLIAMENT. 
Privilege  of.    See  IndictabU  Offence. 

PARLIAMENTARY  ELECTION. 
See  Commiuioneri,  ParHmnentory . 

PARTICULARS. 
See  Slander. 

PARTY  IN  PARI  DELICTO. 
See  Contract. 

PATENT. 

Stt  Slander 

PAUPER. 
See  Poor. 

PAVING  ACT. 

Stat  1  &  a  Vict.  c.  u.,  for  better  paving, 
&c.  iha  town  of  Ai,,  sect  23,  require 
the  Commissioners  appointed  by  virtue 
of  the  Act  to  repair,  &c.  all  or  any  of  the 
atreets,  &c.  then  paved  or  thereafter  to 
be  paved,  cleansed,  and  lighted  under  the 
provisions  of  the  Act;    sect   35  em- 


PATMENT. 

powered  the  Commissioners  to  light 
streets  ''witbiii  the  iown,"  althooRh 
they  were  not  public,  'llie  limits  of  the 
Act  were  not  defined.  In  pursuance  of 
The  Highway  Act,  ]S62.  25  &  26  Vtet. 
c.  61 .  «.  7.,  the  county  of  IT.  was  divided 
into  highway  diatricts,  one  of  which  in- 
cluded that  part  of  the  parish  of  M. 
••  not  within  the  town  of  M?*  Since  1662 
certain  highways  in  the  parish  of  M. 
had  been  lighted  by  the  Conimissionere : 
before  they  were  so  lighted  they  were 
not  within  the  town.  Upon  cowpliint 
before  justices  against  the  Highway 
District  Board  for  not  repairing:  *«"  • 
Held. 

1.  That  the  word  "  town**  in  the  local 
Act  meant  the  town  of  M.  not  a»  it 
existed  at  the  time  of  the  paaahig  of  ^c 
Act,  but  as  it  extended  from  lime  to 

time. 

2.  That  a  highway  wa«  within  the 
town  of  M.  if  there  was  a  contmuoai 
series  df  houses  in  it  so  contignous  as  to 
form  a  congregation  of  human  habita- 
tions. 

3.  That  the  fact  of  lighting  the  hTgh- 
ways  was  not  conclusive  as  to  their 
being  in  the  town  of  M.  The  Commit- 
simers  /«r  Pavmpt  ^c.  Milton  nest  Sit- 
tinybame,  appts.,  TkeFtnerekmm  District 
Highway  Board,  respcs.,  548,  sole. 


PAYMENT. 
Plea  of.    See  Letfor  and  Leaae^,  II. 


PERSON  ACTING  UNDER  DI- 
RECliONS. 

See  MetropoUs  Management  Amendment 

AcL 


PERSON  AGGRIEVED, 
See  Copyright. 

PHOTOGRAPHS. 
See  Copyrights 


PLEA. 
See  Pleading, 
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PLEADING. 

I.  Declaration,  containing  the  ordinary 
money  counts.  Plea,  except  aa  to 
145/.  3s,  \d,t  parcel  of  the  money 
claimed,  that  the  plaintiff  ought  not  to 
be  admitted  to  allege  that  at  the  com- 
mencement of  the  suit  mpre  than  the 
sum  of  145/.  3s,  id.  was  due  in  respect 
of  the  causes  of  action,  because  after  the 
accruinfl  of  the  causes  of  action,  and 
before  the  suit,  a  dispute  arose  between 
the  plaintiff  and  the  defendant  as  to 
bow  much  was  due  from  the  defendant 
to  the  plaintiff  in  respect  of  the  causes 
of  action,  and  thereupon  by  agreement 
between  them  before  the  suit  they  re- 
ferred the  question  of  how  much  was 
due  to  the  award  of  IV.  W ,  and  agreed 
to  be  bound  by  his  award  as  to  such 
amount;  and  that  W.  W.  made  his 
award  in  writing  of  and  concerning  the 
premises  so  referred  to  him,  and  thereby 
awarded  that  the  amount  due  in  respect 
of  the  causes  of  action  was  145/.  3^.  id. 
Held  good,  though  pleaded  by  way  of 
estoppel.     Comminys  v.  Heard,  606. 

II.  1.  To  an  action  by  an  adminis- 
trator de  bonis  non,  who  sues  in  his 
representative  character,  for  a  debt  due 
after  the  death  of  the  intestate  and  in 
the  lifetime  of  the  first  administrator,  the 
defendant  cannot  eet  off  a  debt  due  to 
him  from  the  first  administrator. 

2.  Therefore  in  such  an  action  a  plea 
that  the  moneys  in  the  declaration 
mentioned  were  received  by  the  defend- 
ant as  agent  of  H,  N.  (the  first  adminis- 
tratrix) for  her,  and  the  defendant  ap- 
plied them,  as  directed  by  H,  N.  and  as 
tier  agent,  in  the  administration  of  the 
estate  of  the  intestate,  and  that  the 
moneys  were  not  due  from  the  defend- 
ant to  H.  N,  as  administratrix,  is  bad. 
Allison  and  fVife,  administratrix  de  bonis 
non,  Sfc,  V.  Smith,  747. 

III.  Trespass  for  entering  land  of  the 
plaintiff,  and  breaking  the  plaintiff*s 
gates  and  fences  there.  Plea  justifying 
entering  the  land  and  breaking  the  gates 
and  fences  in  the  exercise  of  a  right  of 
way.  Issue.  At  the  trial  the  plaintiff 
admitted  a  right  of  way,  and  offered  to 
prove  that   the  trespasses    were   com- 


mitted elsewhere,  and  also  that  there 
were  no  gates  across  the  admitted  way, 
but  that  there  were  gates  across  the 
track  by  which  the  defendant  passed. 
Held,  by  the  Exchequer  Chamber, 
affirming  the  judgment  of  the  Queen's 
Bench,  Willes  J.  dubitante,  that,  the 
plaintiff  having  admitted  a  right  of  way 
which  primiL  facie  justified  the  trespass, 
the  evidence  tendered  was  inadmissible 
without  a  new  assignment.  Huddart  r. 
B.ighy,  911. 

See  Bankruptcy  Act,  VI.  Colony,  Con^ 
tract.  Joint  Stock  Company,  Lessor 
and  Lessee,  II.  Limitation,  III.  Office, 
I.     Quo  Warranto,  L     Slander. 


POLICY. 
See  Insuranee, 

POOR. 

I.  On  appeal  against  an  order  of  re- 
moval it  was  proved  that  the  father  of 
the  pauper's  mother  had  rented  and 
occupied  a  tenement  in  the  appellant 
parish  for  four  years,  ending  at  Mid- 
summer, 1630 ;  the  pauper's  mother  was 
called  to  prove  that  she  heard  her  father 
say  that  he  had  rented  the  house  of 
J.  B,  at  22/.  a  Year,  and  had  paid  the 
rent  for  it ;  ana  she  produced  a  book 
containing  entries  in  his  handwriting 
stating  that  he  had  paid  J.  B,  two  sums 
amounting  to  5/.  lOs,  for  a  quarter's 
rent  due  at  Midsummer,  1830.     Held, 

1 .  That  the  declaration  and  the  entries 
were  admissible  evidence  as  to  the  fact 
of  payment  of  rent. 

2.  That  the  undisturbed  occupation 
by  the  tenant  of  the  house  for  four 
years  was  presumptive  proof  of  pay- 
ment, l^he  Qu^en  v-  The  Oovemor,  Sfc, 
of  the  Poor  of  Exeter  Incorporation,  433. 

II.  By  a  local  Act,  6  6.  4.  c  cxxiii.. 
"  for  the  better  relief  and  employment 
of  the  poor  of  the  M,  and  P.  United 
District,"  &c.,  certain  parishes  and 
townships  were  formed  into  an  united 
district.  The  Act  was  administered  by 
guardians  and  directors,  twenty-four  of 
the  guardians  being  elected  directors* 
ITie  M.  ^  P.  Hfmse  of  Industry,  esta« 
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bluhed  under  £Dnn«r  loal  Acti.  wma 
TMUd  in  the  Kiianliua,  and  die  poat 
in  the  home  were  Dader  the  care,  con~ 
tnnil  tnd  in*iu|taBent  of  the  dirrctora  ; 
bat  their  relief  was  chanted  to  and  paiti 
hj  the  re*peetive  pariahei  to  which  they 
beloOKed ;  aa  wm  alao  the  outdoor  relief, 
which  «u  noder  thi  conttoul  of  the 
overaeera  of  the  retpecti*e  pariahei.  The 
general  expCD sea  of  the  maintenaiiee  and 
mtDagement  of  tha  houae  of  indtittry 
were  paid  hy  the  pariahea  and  place* 
within  the  diitriet  in  certain  filed  pro- 
portume.  Held,  that  the  pariihea  and 
tewnahipa  to  snited  were  a  number  of 
pariabea  "  incorporated  for  tba  rebef  or 
maintentBce  of  the  poor"  onder  a  local 
Act,  and  included  in  the  word  "  union" 
in  Stat.  34  It  3^  Viet.  c.  S6.  *.  l.  u  in- 
terpreted by  etaL  4  &  S  W.  i.  e.  76. 
*.  109. ;  Bud  couaequenlly  a  combined  ' 
reaidenee  of  one  year  in  two  of  Ihe  towo- 
abipi  within  the  united  diilrict  rendered 
a  pauper  irretnoTable.  Tht  Gaardiaru 
0/"  It*  Mackynilelk  (/«i«n,  appti.,  ITit 
Oomrtetr*  ^  lit  Louvr  Dimtmi  q^  tAf 
Paritk  tf  Pool,  reapta.,  Ga3. 


III.  The  wife  and  unetnancipated 
children  of  an  Irukmen  who  were  bom 
in  Ir^and  bccominir  chargeable  in  Enp. 
laud  by  reaaon  of  tbe  desertion  of  the 
husband,  an  order  was  oblained  under 
■tat.  8  &  9  Viet.  c.  117.  t-  2.  for  tbeir 
removal  to  the  Union  of  T.,  the  birth 
place  of  Ihe  wife  in  fnJiiiuJ.  The  husband 
wat  not  barn  in  T.  nor  had  he  resided 
there  for  three  ycara,  Neither  he  nor 
hia  wife  had  acquired  a  aettlement  in 
B'tgland.  Held,  that  the  order  wai 
invalid,  a«  the  Act  made  no  provision 
for  the  wife  beioR  removed  without  the 
husband.  The  Poor  Law  Commissionm 
for  Ireland,  appta..  The  Select  Vtalry  oj 
liiverpool,  reipla.,  031. 

POOR  LAW  AUDITOR. 

Stat,  7  &  B  Vicl.  c.  101.  «.  32.  direct! 
tbe  [100 r  law  auditor  to  charge  in  every 
account  audited  by  him  the  amount  of  ' 
any  sum  for  which  the  person  account-  I 
ing  ii  accountalile,  and  U>  certify  on  I 
the  face  of  the  account  any  money  found 


POOR  RATE. 

I  enforce  the  payment;  asd  all  naaeya  so 
certified  to  be  due  are  to  be  recovered 
'  in  the  sauiB  manner  a«  penaluea  and 
forfeitures  may  be  recovered  under 
Stat.  4  &  5  IT.  4.  e.  76.  By  sect.  QS  of 
tha  latter  statnCe  all  penaltiea  and  for- 
I  feituret  for  any  offence  against  the  Act 
I  shall,  upon  proof  and  conviction  of  the 
!  offence  or  npon  order  made,  be  levied 
I  by  distress  and  tale  of  the  goods  of  tha 
offender,  or  person  liable  or  ordered  U 
pay,  by  warrant  of  justices  ;  and  in 
default  of  sufficient  distreaa  tbe  offender 
is  to  be  committed  to  prison  for  a  tern 
not  eiceeding  three  calendar  mootha,&e. 
Ad  auditor  having  certified  a  balance  to 
'  be  due  from  an  overseer,  which  was  not 
.  paid  within  seven  days,  aa  informatioQ 
I  wa«  laid  against  him  before  juslirca, 
I  who  declined  to  act  on  tbe  ground  that 
since  the  information  he  bad  obtained 
an  order  of  discharge  in  bankruptcy. 
A  rule  nisi  was  thereupon  obtained  for  a 
distress  warrant  and  made  absolale,  no 
cause  being  abewn.  A  distress  wanani 
having  issued,  to  which  there  was 
a  return  of  nulla  bona,  the  justicea 
again  declined  to  act.  Upon  a  rule  for 
a  warrant  of  commitment :  Held, 
that  the  balauce  certified  by  the  auditor 
wat  a  debt,  and  that  tbe  mode  of  en- 
forcing payment  in  default  of  aufficient 
distress  by  warrant  of  commitment  did 
not  make  the  noopayment  an  offence, 
and  therefore  the  bankruptcy  was  a  dis- 
charge. Th*  Queen  v.  T.  W.  C.  Moittr. 
Bt^.,  and  other;  Juttictt  qf  GloiteetttT- 
thirt,  and  W.  Jamet,  43. 

POOR  RATE. 

1.  The  London  and  Norlk  fValtm 
Raittcaf  Company,  appts.,  TjU  Overittrt 
af  Caanocit,  respts.,  331,  note.  Lease 
of  line  hy  Railway  Comi>any.     Rateable 

II.  1.  The  occupiers  of  property 
capable  of  a  beneficial  occupation  are 
iiahle  to  be  rated  in  respect  of  its  full 
rateable  value,  without  regard  to  ths 
imount  of  benefit  which  they  themseWea 
derive  from  that  occupation. 

2.  The  trustees  of  the  B.  Dock*,  at 
port  of  C,  agreed  to  grant  to  a  nil* 


bjr  him  to  be  dutti  and  if  it  ha  not  paid  !  way  Company  ■  lease  of  wharves  ad- 
within  seven  days  he  is  to  proceed  to  .  jacent  to  the  Docke,  with  ttMths  and 
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PORT. 
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sidings  for  the  shipment  of  coal.  The 
Company  agreed,  so  far  as  they  were 
able,  to  procure  all  the  trade  which  they 
brought  for  shipment  to  the  port  of  C. 
to  be  shipped  at  the  B.  Docks,  and  such 
trade  was  to  be  liable  to  the  lockage  and 
wharfage  rates  and  dues  in  force  at  the 
B.  Docks.  The  Company  were  in  the 
sole  occupation  of  the  wharves,  with  the 
sidings  and  tips  thereon.  The  trustees 
collected  the  rates  or  dues  payable  for 
goods  shijjped  at  the  whanres  from  the 
freighters  or  consignees,  and  applied 
them  to  the  purposes  of  their  trust. 
Held,  that  the  Company,  as  occupiers 
of  the  wharves,  were  liable  to  be  rated 
to  the  poor  rate  in  respect  of  the  wharf* 
age  rates  or  dues  paid  for  coal  and  other 
goods  shipped  and  nnishipped  at  the 
wharves  occupied  by  them,  notwith- 
standing they  were  not  received  by 
them  but  by  the  trustees  on  their  own 
acoortnt.  The  Qiteefi  v.  Tke  Rhymney 
Railway  Company,  198. 

TTI.  The  sippellants  were  in  the  occu- 
pation of  two  wharves,  at  a  yearly  rent, 
as  tenants,  under  the  trustees  of  the  B. 
Docks.  In  respect  of  goods  shipped 
from  or  upon  the  wharves,  the  appellants 

Eaid  to  the  trustees  a  fixed  sum,  which 
y  the  Dock  Act  was  authorized  to  be 
received  in  respect  of  all  goods  landed 
or  loaded  upon  or  from  the  wharf,  in 
addition  to  the  tonnage  rates  paid  by  the 
ships  passing  into  or  out  of  the  Dock. 
No  dues  were  charged  on  goo(^s  brought 
upon  the  wharviKS  and  not  tjhripped  into 
the  Dock.  Held,  thttt  the^dti^s  were 
paid  in  respect  of  the  use  of  the  wharves, 
that  in  assessing  the-  wharves  to  the 
poor  rate  they  were  to  be  taken  into 
account  in  ascertaining  the  rateable 
value,  and  that  the  appellants  were 
liable  to  be  rated  in  respect  of  them. 
The  Queen  v.  The  Dowtais  Iron  Company, 
208,  note. 

IV.  TheE.V.  Railway,  the  greater  part 
of  which  is  within  the  parish  of  L.,  with 
branches  wholly  within  it,  brings  traffic 
to  the  S.  W.  Railway  which  is  conveyed 
over  it  and  other  portions  of  the  G.  W. 
Railway  Company's  lines.  The  S.  W. 
Railway  is  the  property  of  the  G.  W, 
Railway  Company,  who  are  also  occu- 
piers of  the  E.  V.  Railway  and  branches 


at  a  fixed  rent.  Held,  that  in  ascer- 
taining the  rateable  value  of  the  occupa-' 
tion  of  the  E.  V,  Railway  in  L.  the  value 
of  the  line  to  the  G.  fV.  Railway  Com" 
pany  in  bringing  traffic  to  the  S.  W, 
Kailway  not  within  the  parish  of  Z.  was 
not  to  be  taken  into  account.  The  Qneen 
V.  The  Overseers  of  Llantrissant  and  Ihe 
Assessment  Committee  qf  the  Powtypridd 
Union,  328. 

V.  Stat.  17  O,  2,c  38.  s,  12.  enactst 
that  where  any  person  shall  come  into  or 
occupy  any  house,  &c.  from  which  Any 
other  person  assessed  shall  -remove,  or 
which  at  the  time  of  making  the  rate 
was  unoccupied,  every  person  so  re- 
moving from,  and  every  fwrson  so 
coming  into  the  aame^  shall  he  liable 
to  pay  such  rate,  in  proportion  to  the 
time  he  occupied  the  same  respectively. 
On  the  25th  October  a  poor  rate  wai 
made  for  eleven  months,  in  which  A. 
was  assessed  for  a  bouse ;  he  went  out 
of  occupation  on  the  8tb  November^  and 
it  remained  unoccupied  until  the  10th 
May  following.  Held  that  sect  12  did 
not  relieve  him  from  pavmeni  of  th0 
rate  for  the  time  during  which  the  house 
was  unoccupied.  Edwards,  appU,v.  The 
Overseers  of  Rushobne^  respts.,  52Q. 

PORT. 
Of  loading.     See  hiikrance,  Marine,  il< 

POSTEA. 
Right  to.    See  Bankruptcy  Act,  VI. 

PREROGATIVE. 
See  Colony.    Quo  Warranto,  I. 

PRESENTMENT. 

See  Cheque, 

PRESUMPTION. 
See  Highway,  II.   Poor,  I. 

PRISONS  ACT. 
See  Oaoler, 
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BJkQE. 


PRiyiLBQ£i>  COMMUNiCA.Tl£)N. 

See  Libel. 

PRIZE  COURT. 
See  Innarance,  Marine,  H. 

PROHIBITION. 
Sta  Burial  Grouoji. 

PROTECTION  OBJQER. 
See  BfnkmigdcifyAct,  I. 

PROVISO  FOR  RfiS^RY. 


PUBUaHEAL-ra  ACT. 

WlieriEf  midtr  the  P«btir  HeaHit^^d; 
1848,  11  &  12  Vict  c.  63.  s.  69*  a  local 
Board  requix)^  the  owoer  pr  occu- 
pier of  pmtiiBeB  fronting  a  street  (not 
being  •  higbwayj  to  aew^r^  leiveji,  to, 
the  same,  and  the  reqnisition  not  being 
complied  with  they  egcecute  the  works, 
the  owner  or  occupier  is  entitled  under 
sect.  144  to  eMBpenaation  for  damage 
sustained  by  him  through  the  execution 
of  the  works.  The  Queen  v.  The  Lpcal 
Board  of  Health/or  Wallasey,  4^8. 

S4e  Highway,  II. 

PUBLIC  HEALTH  SUPPLE- 
MENTAL ACT. 

See  Highvjayp  11. 

QUARTER  SESSIONS. 
See  QffUe,  L 

tJUO  WARRANTO. 

I.  In  an  information  in  the  nature  of  a 
quo  warranto,  the  Crown  may  reply 
several  ipatters ;  also  may  traverse  the 
allegations  in  the  plea  and  demur.  The 
QtiMvi  ▼.  DipheK\74,  note  (a). 

IL  In  holdingiJi  Court  lor  the  elec* 


tion  of  coroner,  and  making  a  retnm  to 
the  writ  for  his  electioii,  the  sheriff 
exercises  judicial  functions  ;  and  there- 
foiv  qw>  warranto  does  not  lie  to  in* 
onire  into  the  validity  of  votes  given  at 
theelectioti,noiwitfaataiidingaUits.  7&8 
Vict,  e.  92.  s.  10.  and  23  &  24  Vict.  c. 
116.  s.  2.  do  not  allow  time  for  a 
scrutiny  before  the  sheriff  after  the 
close  of  th^  poll.  The  Queen  v.  Diphck, 
613. 

See  Office,  I. 


s. 


RACE. 
See  Award,  I.     Stand. 

RAILWAY. 
See  Fixturef.  ^ 

RAILWAY  COMPANY 

and 


See   t^dirrier.      Lessor 
Rate,  Poor,  IV. 


Lessee.,  1. 


B^ILjyAY  AND  O^NAL.  TRAFFIC 

ACT.  ; 

See  Poor  Rate. 

REASONXbLE  CAUSE. 
See  pj^c^  IL  SZasiier. 

REC0QNIZA2WE. 
Set  Indictable  Offence. 

REFEREE. 
See  Award,  X. 

REGIOTRAR. 
Of  Sheriffs  Court.    Sec  Ofjlte,  II. 

REGISTRATION. 
See  Bankruptcy  Act,  VL     Copyright. 

REGULiE  GENERALES. 
Mtc^e/mo^  Term,  1868,  191* 


RELATION. 


SAVING  OF  RIGHT,  &c.    1087 


RELATION. 
Doctrine  of.    See  Bmkmptc^  Act,  III. 

REUEF  IN  EQUITY. 
See  Award,  I. 

REMAINDERMAN. 

See  Copyholds, 

REPAIR. 
Of  house.    See  Husband  and  W\ft, 

RIGHT. 
See  Market, 

Claim  of.    See  Slander, 

Of  action  in  England,    See  Colony. 

pending    appeal.    See  Ltmi- 

tation.  III. 

Of  way.     See  Pleading,  HI. 

Public.     See  Lands  Clauses  Consolida- 
tion  Act,  II. 

To  postea.    See  Bankruptcy  Act,  VI. 

To  rescind  contract.     See  Vendor  and 
Purchaser,  II. 

RULE  OF  COURT. 

1 .  The  remedy  for  disobedience  of  a 
rule  of  Court  ordering  the  payment  of 
money  is  by  proceeding  under  stat.  1 
&  2   Vict,  e.  llO.i.  18. 

2.  That  practice  applies  where  an 
attorney  is  by  rule  of  Cfourt  ordered  to 
pay  money.    Therefore, 

3.  Where  an  attorney  employed  to 
recover  a  debt  received  the  money, 
and  a  rule  of  Court  was  obtained 
ordering  him  to  pay  it  over,  which  he 
disobeyed,  the  Court  refused  to  grant 
an  attachment.  In  the  matter  ^f  Eobin" 
son,  Oentlemauj  one  Sfc,  76. 

SALE. 
See  Market,     Vendor  and  Purchaser,  I. 

SALVAGE. 
See  Insurance,  Marine,  I. 


SAVING  OF  RIGHT  UNDE& 
REPEALED  ACT. 

See  Gaoler, 

SECURITY  FOR  COSTS. 
See  Costs, 

SET-OFF. 
See  Pleading,  tL 

settlement! 

P<for,i:' 


SHAREHOLDElL 
See  vosnt  Stock  Cofnpahy* 

SHERIFF. 
See  Bankruptcy  Act,  VI.  Quo  Warranto, 

n. 

SHERIFFS  COURT. 
See  Central  Criminal  Court,    Office,  U, 

SHIP. 
See  Factory 1 1.    Insurance^  Marine,  I. 

SHIP  BUILDING  FACTORY. 
See  Factory,  L 

SHOP. 
See  Market,  I. 

SLANDER. 

1.  An  action  lies  for  a  falae  and  ma- 
licious assertion  that  the  owner  of  goods 
has  not  title  to  themi  apecial  damage 
being  proved. 

2.  QytBre,  whether  ao  action  lies  to 
recover  damages  for  the  vexation  and 
annoyance  caused  by  a. false  suit. 

3.  No  action  by  a  vendor  of  goods 
lies  against  a  person  disputing  hia  titU 
to  them,  for  threatening  to  oring  an 
action  against  an  intended  purchaser* 
unless  either  the  threat  was  made  mali 
fide  oolv  with  intent  to  injiire  the  vendor, 
and  without  any  purpose  to  follow  it  up 
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by  tn  action  agaiott  the  purchaser,  or 
tha  drcuroataacea  were  such  as  to  make 
the  bringing  of  an  action  altogether 

wxon^uL 

4,  Declaration  alleged  that  the  pldn* 
tifl&  made  and  sold  spooling  machines, 
and  that  the  defendant  falsely  and  ma- 
licioualv  wrote  tp, persons  in  treaty  with 
the  ptaiittiflli  fdf  such'  machines  that 
they  were  infrii^gements,  pt  a  patent  of 
the  defendant,  and  that  if  they  were 
used  he  would  claim  royalties  for  their 
use,  for  the  ivcovMy  of  wMch  he  would 
take  legal  proceedings ;  in  consequence 
of  which  toe  plalntitft  {oik  the  sale  of 
their  machines.    Plea.    Not  guilty. 
U)*  Held  that  die  plaintiffs  were  en- 
titled   to    particulars   (the   Court 
hariug  Taiiiaad  intemogatories  for 
this  purpose),    shewing    in  what 
part  or  parts  their  machines  were 
an  infringen^ebf  of  the  defendant's 
patent,. ai^d.  pointing.  014   by  re- 
ference to  page  and  Ifne  of  his 
specification  what  part  of  the  inven- 
.  tiona  the^neip  described  .be  alleged 
to  iuive  been  infrihgedr 
On  the  trial  it  was  proved   that  the 
defendant  had  «  Sttbeis&ng-^tent.  The 
specification  described  a  very  compli- 
cated machine,  and  claimed  the  whole 
as  a  new  combiilatidn;  aild  also  sepa- 
rately many  subordinate  parts  of  the 
machine  as  new.    The  plaintiff^'  ma- 
chine  did  not  comprise  in  it  anything 
precisely  id^a^ical  with  any  of  those 
subordinate  parts,  but  parts  of  it  so 
closely  resembled  them  aa  at  least  to 
girt  plausible  grounds  for  contending 
that  they  were  equivalent  to  them.  The 
plaintiSs  were  negotiating  for  the  sale 
of   their  machine  to  diflerent  manu- 
facturers, some  of  whom,  if  not  all, 
were  already    using    the  defendant's 
machine  under  licences  from  him.  The 
defendant   wrote    to  them  the  letters 
complained  of  in  the  declaration.    In 
addition   to  these    facts  the  plaintiffs 
offsred  to  prove  various  specifications 
and  machines  existing  before  the  date 
of  the  defendant's  patent,  which  accord- 
ing to  his  contention  would  show  that 
the  defendant's    specification    claimed 
matters  that  were  not  new,  and  also  that 
the  defendant  had  himself  used  them, 
and  consequent]]^  knew  ths  £scts,  which 
would   render  his  patent  void.      This 
evidence  was  rejected  as  immaterial. 


(2).  Held,  that  the  action  would  not 
lie  without  proof  that  the  claim 
of  the  defendant.  w%8  a  maU  fide 
and  'malicious  attempt  to  injure  the^ 
plaintiffs*  by  asserting,  a  claim  of 
right  against  Iheir  bwti  kuQwJedge^ 

,     that  it  ,wa8  without  any  fbuhd^on;^' 

*nd  .  .    . .  - , 

(3).  Held,  that  the  evi^et&t  wbdld 
not  prove  such  malice  as  would 
support ' the. actioiu  and  therefore 
was  properly  rejected. 
(4).  Qtuere,  wh'ctii^r  tl^  declaration 
was  good  without  an  allegation  of 
knowledge;  by  4he,  defendant  that 
his  claim  was  without  foundation, 
or  of  want  of.:seA8onahle  and  pro* 
bable  cause  for  making  it  ?     Wren 

and  another  y.  Weild,  57- 

'  •     ■   ■.  ' 

Ses  County  Court,    LibeU 

SLilTB  aUARAY. 
See  Factory,  IT. 

SPECIAL  CONSTABLES. 

Special  constables  were  appointed  by 
the  justices  pf  a  county,  but  not  hypre-. 
cept  in  writing  as  directed  ,]by  ataL.l  &. 
2  W.A,  c  41. 0.  U  Ata.PeUy  Sessions 
of  one  of  the  Petty  Seasiohaf  divisions 
of  the  county,  after  the  ordinary  busi- 
ness waa  concluded,  the  juatices  sat  for 
the  purpose  of  auditing  tne  accounts  of 
the  expenses  of  the  specia)  constables 
who  had  served  within  that  division^ 
and  made  an  order  on  the  .treasurer  to 
pay  a  certain  amount,  of  wluch  the  items 
were  specified.  The  treasurer  paid  the 
amount,  and  his  accounts,  including 
this  payment,  were  allowed  by  the 
Quarter  Sessions. 

I.  The  Court  refus^  to  grant  a  cer- 
tiorari to  remove  the  order  un  uther  of 
the  following  grounds : 
UO  That  the  special  coostablea  h|id 
not  been  properly  appointed  under 
sut.  I  &  2  Ty.  4.  c.  41.S.  1. 
(2.)  That  the  order  for  jiayment  of  the 
expenses  of  the  special  conatahles 
did  not  shew  that  the  justices  had 
jurisdiction  to  make  iu 
(3.)  That  the  order  waa  not  made  at 
a  Special  Session  held  for  that  pur- 
pose, as  directed  by  stat.  1  &  2  IF. 
4.  c.  41.  s.  13.     But, 
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STATUTE  OryarttAtlONS.  104^ 


Held, 

2.  That  though  the  order  was  good 
on  tlie  face  of  it,  and  the  treasurer  was 
bound  to  pay  the  amount  i    , 

3*  It  was  bad,  because  not  made  at  a 
Special  Session  held  for  that  purpose. 
The  Queen  v.  Lord  Newhorougk  and 
others,  Justices  of  Carnarvonshire,  586. 

SPECIAL  VERDICT. 
See  Office,  I. 

SPECTATOR. 
At  races.     Sse  Stand. 


STAND. 

The  defendant,  acting  on  behalf  of 
himself  and  other  persons  interested  in 
the  C.  steeplechases*  entered  into  a  con- 
tract with  E,  4*  Co,,  by  which  E,  Sf  Co. 
engaged  to  erect  and  let  to  them  a  tem- 
porary stand  for  the  accommodation  of 
persons  desiring  to  see  the  races.  The 
stand  having  been  erected,  the  defen- 
dant, on  behalf  of  himself  sTid  his  col- 
leagues, received  money  from  visitors 
for  the  use  of  places  on  the  stand.  E.  ^ 
Co.  were  competent  and  proper  persons 
to  be  employed  to  erect  the  stand,  but  it 
was  in  fact  negligently  erected  by  them, 
aiid  in  conseouence  fell,  and  the  plain^ 
tiff,  who  haci  paid  for  admissioin,  and 
was  upon  the  stand  looking  at  themces, 
was  injured  by  the  fall.  Neither  the 
plaintiff  nor  the  defendant  knew  of  the 
improper  construction  of  the  stand. 
Held,  by  the  Queen's  Bench,  aud  af- 
firmed by  the  Exchequer  Chamber, 

1.  That  the  defendant,  by  receiving 
money  from  the  plaintiff  as  the  price  of 
his  Admission  to  the  stand,  entered  into 
some  engagement  with  faim  with  re- 
ference to  its  condition  ;  and  it  was  im- 
material to  what  purpose  the  modey  was 
applied. 

2.  That  the  contract  by  the  defendant 
to  be  imphed  from  the  relation  which 
existed  between  him  and  the  plaintiff 
was  that  due  care  had  been  used  not 
only  by  the  defendant  and  his  servants, 
but  by  the  persons  whom  he  employed 
to  erect  the  stand,  and  that  therefore  he 
was  liable  for  the  injury  to  the  plaintiff. 


3. '^dit  the  tHreutii^%in(^  ihtit  fhilf 
defendant  did  not  hiiiiself  ^dtre^' b^' 
employ  any  person  to  survey  t^tsiand^ 
tifter  it  was  erected  did  not  in  itself  %^ 
Ublish  die  c'haitge  of  it^iitiEJhc§.  Frat^ 

v.  Cbckisrdl,  i50.  '^''' 

■   '      ' '  .      *".         '  ■  •.  "^  ■ !  t 

Statute  of  limitations. 

Set  Limitatkm. 


STAYING  EXECUTION. 
See  Bankruptcjf  Act,  11. 

STOLEN  GOODS. 
See  Writ  of  Restitution. 

STREET. 
See  Public  Health  Jet. 


SUMMARY     PROCEDURE    ON 
BILLS  OF  EXCHANGE  ACT. 


Set  Appemranee^ 


e  t   I 


L 


SURVEYOR.. 

Of  highways.    See Xtmi^a(toii,  L,  It  .,. 

TELEGRAPH  COMP'ANT: 

■  :  ■  ■«        . 

A  special  Act,  25  &  26  Vict.  e.  exrsa*, 
gate    an    tlei^trie  telegraph  Co«iparn)r> 
powers  for  laying  down  their  Hne,  and' 
Dy  seet.  61  enacted,  that  the  use  df their; 
telegraph  and  apparatus  for  thepuf^ostt 
of  receiving  and  conveying  messagw 
should,  subject  to  the  prior  right  ofxisv 
for  the  service  of  the  Crowsi'and''tubN(' 
jectto  such  charges  and  recsottsble't^ 
gulatioos  as  might  be  made  by  the  Qooivc 
pan y,  be  open  for  the  tending  md^'int^' 
ceiving  of  messages  by  all  persons 'idikd. 
Sect.  7^  limited  the  cbargetto'tfaerat)s»- 
specified  in  the  Schedule  to  tht  kcli 
TheCompany  stipulated  that  they  would 
not  be  respotfsible  for  mistakts  or  de** 
lays  in  the  transmission  of  nor  for  the 
non-delivery   of   unrepeattd  mettages 
from  whatever  cause  arising,  and  that 
half  the  usual  price  for  transmissioa 
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TENDBR. 


TRADES  UmON. 


»o«ld  be  ehargtd  in  addition  for  re- 
peated measan^s. 

l«  Held  that  the  obli^atioa  of  the 
Company  to  oae  due  care  and  skill  in 
the  transmission  of  a  message  arose  en- 
tirely out  of  contract,  and  that  the  ven- 
dor of  goodf  who  received  an  offer  by 
telegraph  from  the  vendee  could  not 
maintain  an  action  against  the  Company 
for  a  mistake  in  the  message. 

S.  Qumre,  whether  the  stipulation 
limiting  the  responsibility  of  the  Com- 
pany was  unreasonable  within  sect.  61 , 
and  therefore  void  ?  Pktsford  v.  The 
Umitd  Kii^thm  Electric  Telep^h  dm  • 
fNmy  {IAimtcd\  759. 

TENDER. 
See  Contract. 

TIME  FOR  DISCHARGE  OP 
CARGO. 

See  Ckarterptirty, 

TITLE. 
Slander  ofL    See  SUmdcr, 

TOLL. 
See  Market,  II. 

TOWN. 
See  Pmaing  Act. 

TOWN  COUNCILLOR. 

Stat.  S8l6  W.4,  c,  76.  enacts,  that 
*^  no  person  being  in  holy  ordersi  or  be- 
ing the  re^^ular  minister  of  a  dissentiog 
congregation,  shall  be  qualified  "  to  be 
a  councillor  of  any  borough.    Held, 

1.  That  a  minister  appointed  to  offi- 
ciate occasionally  or  temporarily  to  a 
dissenting  congregation  is  not  dis- 
qualified. 

2.  Per  Blackhurtt  J.  Hie  regular 
minister  of  a  dissenting  congregation  de 
facto,  though  not  de  jure,  is  disqualified. 
Tke  Quern  v.  Oldham,  193. 

TRADE  ESTABLISHMENT. 
See  Factory,  II. 


TRADES  UNION. 
See  Friendly  Society. 

TRESPASS. 
See  Pleading,  III. 

UMPIRE. 

See  Joint  Stock  Company, 


UNDERLEASE. 
UNDERTENANT. 


J 


See  Bankrmtcy  Act,  V.      Letter  aud 
Lettee,  II. 


UNION. 
See  Poor*  IL     Union  Attettmeni  Act 

UNION  ASSESSMEl^  ACT. 

I*  Houses  finished  and  fit  for  occopa- 
tioD,  but  not  let  or  oecupi^,  which  had 
been  omitted  in  the  valuation  list  made 
by  ^e  overseers  under  sect.  14  of  The 
Union  Assessment  Committee  Act, 
1862,  25  &  26  Vict,  c;  103.,  are  ratcaUf 
hereditameBUh  and  ought  lo  be  inserted 
ift  the  valuation  list  by  the  assessment 
committee  under  sect.  20.  Tie  (^tetn 
V.  7<le  Overteert  qf  Maiden,,  323. 

II.  Under  The  Union  Assessment 
Committee  Amendment -Act,  i8fi4,  27  & 
28  VicU  c  39.  t,  1.,  it  is  a  condition 
precedent  to  Uie  right  of  appeal  against 
each  Afid  every  rate  made  in  conformity 
with  the  valuation  listt  that  the  appellant 
ehottld  give  a  notice  (mT  objection  against 
the  list  to  the  assessment  committee; 
and  that  notwithstending  an  appeal 
against  the  next  preceding  rate  by  the 
appellant  is  pending,  and  uie  figures  io 
the  valuation  list  are  the  same,  so  far  as 
the  appellant  is  concerned.  The  Qneen, 
on  tke  proeecution  qf  tke  Ckur^wardens 
&x,  qf  St.  Mary,  Cardtjf,  v.  Tke  Great 
Wettem  Railway  Company,  318. 


VACANT  POSSESSION. 


VENDOR  AND  PURCHASER.     1091 


VACANT  POSSESSION. 
See  Poor  Rate^  V. 

VALUATION  LIST. 
See  Union  Assessmeni  Act, 

VENDOR  AND  PURCHASER. 

1.  1.  Upon  a  breach  of  contract  for 
the  sale  of  real  properly  tlie  rule  of  the 
common  law  applies,  and  the  purchaser 
is,  so  far  aa  raooey :  can  do  it,  to  be 
placed  in  the  same  situation  with  re- 
spect to  damagea  as  if  tht  contract  had 
been  performed,  except  only  where  the 
breach  has  been  caused  by  inability  on 
the  part  of  the  vendor  to  make  a  good 
title. 

2.  The  defendants,  mortgagees  with 
a  power  of  sale,  sold  to  the  plaintiff  by . 
auction  the  lease  of  a  house,  the  par- 
ticulars of  sale  stating  that  possession 
would  be  given  on  completion  of  the 
purchase.  The  transaction  was,  by  the 
conditions  of  sale,  to  be  completed  by 
the  26th  December.  By  the  fifth  con- 
dition, in  case  the  vendor  should  be 
unable  or  unwilling  to  remove  or  com- 
ply with  anr  objection  or  requieition  as 
to  the  title,  he  was  at  liberty  to  rescind 
the  contract  and  to  return  the  deposit 
money  without  interest,  costs,  or  other 
compensation.  The  mortgagor  being 
in  possession  refused  to  give  it  op ;  and 
the  plaintiff,  having  sold  to  a  purchaser 
who  bought  the  house  for  occupation, 
required  possession  before  completion. 
Thereapon  the  defendants  rescinded  the 
contract  on  account  of  the  expense  they 
would  incur  in  order  to  enable  them  to 
complete.  Held  by  the  Exchequer 
Chamber,  affirming  the  judgment  of 
the  Queen's  Bench, 

(!)•  'iliat  the  plaintiff  was  entitled 
to  recover  not  only  the  deposit  and 
expenses  of  investigating  the  title, 
but  also  damages  for  the  loss  of  his 
bargain. 

(2).  That  the  measure  of  damages 
was  the  difference  between  the  con- 
tract price  and  the  market  value  at 
the  time  of  the  breach  of  the 
contract 

(3).  That,  in  the  absence  of  evidence 


to  the  contrary,  the  price  at  wiefa 
the  property  was  resold  was  tkia 
test  of  the  market  value.  Engel 
v«  FUch  and  others,  738. 

II.  1.  In  the  case  of  a  contract  for 
the  sale  of  leaseholds,  where  the  Ibsm 
is  more  than  sixty  years  oJd»  it  is  not 
enough  for  the  vendor  to  shew  an  as- 
signment .  or  series  of  Bssifi^ments 
reciting  the  parcels*  words  of  demise, 
and  reddendum  of  the  lease  osily,  snd 
not  purporting  to  recite  the  .whsie  lease, 
though  accompanied.. by  sixty  years 
piossesaioD  consistent  vnm  tboseotfisigti- 
ments;  iii  the  absence  aC  a.  oaa^itsoq 
that  the  purchaser  shall  be  satisfied 
with  the  recital  of  the  lease  the  vendor 
is  bound  to  produce  the  lease  or  a  copy 
of  it,  or  prove  its  loss  and  that  no  com- 
plete copy  of  it  exists. 

2.  The  plaintiff  entered  into  a  con- 
tract with  the  defendant  for  the  pur- 
chase of  two  farms,  one  freehold  the 
other  leasehold;  the  dtfettdant  stipu- 
lated that  he  would  deduce  a  good  and 
marketable  title,  and  deliver  an  abstract 
of  title  to  the  purchaser.  The  abstract 
delivered  by  the  defendant  eommeacsd 
with  an  indenture  dated  13th  September, 
1800,  which  recited  a  lease  of  the  20th 
January^  1606,  by  three  lessors  for  1000 
years,  from  the  Feast  of  St.  Michael  the 
Archangel^  \  599,  at  the  rent  of  1  d,  payable 
on  the  said  feast  day,  only  if  demanded. 
The  recital  set  out  the  parcels,  the  words 
of  demise  and  reddendum,  but  did  not 
purport  to  set  out  the  whole  lease.  The 
abstract  shewed  that  the  larger  portion 
of  the  property  had  passed  by  assign- 
ment to  a  third  person.  The  remaining 
portion,  which  was  the  subject  of  the 
contract,  had  by  various  assignments 
passed  to  the  defendant.  Tlie  plaintiff 
required  an  attested  copy  of  the  lease 
of  the  20th  January,  1606,  and  a 
covenant  for  its  production  bv  its  lef^al 
possessor.  Hem  by  the  Exchequer 
Chamber,  affirming  the  judgment  of 
the  Queen's  Bench,  that  upon  the  re- 
fusal of  the  defendant  to  comply  mth 
that  requisition  the  plaintiff  wad  entitled 
to  rescind  the  contract.  Frmd  r,  Buth' 
ley,  973. 

VESTRY  MEETING. 
1.  Sut  58  6.  3.  e.  69.  #.  1.,  which 
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VIS  MAJOR. 


WHARFAGE  DUES. 


requires  notice  of  a  "  meeting  of  the 
inhabitants  in  vestry  of  or  for  any 
parish'*  to  be  given  three  days  before 
the  day  to  be  appointed  for  holding  it 
by  the  publication  of  it  on  some  Sunday, 
api^ies  only  to  a  common  law  parisn, 
and  not  to  a  district  for  ecclesiastical 
purposes  created  under  either  of  the 
Church  Biulding  Acts,  58  6.  3.  c.  45. 
and  59  6.  3.  c.  134. 

3.  In  an  ecclesiastical  district  created 
under  one  of  those  Church  Building 
Acts,  notice  of  a  vestrv  meeting  for  the 
election  of  churchwaraens  was  given  on 
Qftod  Fnday^  and  the  meeting  for  the 
election  was  held  on  Easter  Tuesday, 
Held,  that  the  election  was  valid.  The 
Queem  ▼.  Jokm  Barrow^  Cierk^  and  others t 
674. 

VIS   MAJOR. 
See  Charterparty, 

WHARF. 
See  Poor  Rats,  11. 


WHARFAGE  DUES. 
See  Poor  Rate,  III. 

WIFE. 
See  Husband  and  Wife.     Poor,  IIL 

WINE  AND  BEERHOUSE  ACT. 
See  Beerhouse, 

WRIT  OF  RESTITUTION. 

1.  The  jurisdiction  of  this  Court  to 
issue  a  writ  of  restitution  of  stolen  pro- 
perty was  incidental  to  the  judgment  on 
appeals  of  felony  which  were  abolished 
by  Stat.  59  G.  3.  e.  46.,  and  it  was 
abolished  with  them. 

2.  That  jurisdiction  was  not  given  by 
the  repealed  statute  21  H.  8.  c.  11.,  nor 
is  it  given  by  stat.  24  &  25  Vict,  c.  96. 
s,  100.  The  Queen  v.  The  Lord  Mayor, 
Sfc,  of  London,  341. 


THB  END. 


ItAtNKB  ANI>   HODOGt),   PBINTEitS,  FETTBR  LAKE,   E.G. 
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